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AGIUtXMINTS  BY  COUNCIL  TO  EXPEND  MONEY  WITHIN  THE 

INHIBITiON  or  THE  BURNS  LAW. 

[Circuit  Court  of  Warren  County.] 

Maljkda  Pullen  v.  John  E.  Smith  et  al  and  William  Evans 

ET  AL  V.  John  E.  Smith  et  al. 

Decided,  July,  1904. 

Municipai  Corporations — Bilateral  Agreemefits  by — Within  the  Jnhi- 
hition  of  the  Bume  Law-^Although  Not  Enforcea:ble-~^8ectUm  1586 
(205  BL  C). 

The  action  of  a  municipal  council  purporting  to  be  an  agreement 
invalying  the  future  expenditure  of  money,  although  admittedly 
not  legally  enforceable  is  nevertheless  within  the  inhibition  of  the 
Bums  Law,  Revised  Statutes  1636  (206  M.  C). 

Jelke,  J. ,  OiFFENy  J.,  and  Swing,  J. 

Per  Curiam. 

We  find  that  the  proposed  nse  of  the  lot  involved  herein  as 
the  site  for  a  public  library  is  within  the  public  and  municipal 
use  intended  by  the  original  donors  of  said  lot. 
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A  more  serious  question,  however,  is  presented  in  the  con- 
tention made  by  Mr.  Evans,  as  a  tax-payer,  that  the  resolution 
passed  by  the  Lebanon  Council,  on  July  7,  1903,  contravenes 
the  Bums  Law.  R.  S.,  1536,  205.  The  issue  thus  arises:  Mr. 
Carnegie  made  a  proposition  to  the  village  of  Lebanon  in  the 
following  letter: 


£t    JZiOSt    «7J.Bt 


2  East  91st  Street,  New  York. 

20th  February,  1903. 
W.  Chester  Maple,  Esq., 

**  Lebanon,  Ohio. 
**Dear  Sir: 

^'Responding  to  your  communication  in  behalf  of  Lebanon. 
If  the  city  agree,  by  resolution  of  council,  to  maintain  a  free 
public  library  at  a  cost  of  not  less  than  one  thousand  dollars 
a  year  and  provide  a  suitable  site  for  the  building,  Mr.  Carnegie 
will  be  pleased  to  furnish  ten  thousand  dollars  to  erect  a  free 
public  library  building  for  Lebanon. 

"Respectfully  yours, 
"Jas.  Bartram, 

^^ Private  Secretary/' 

Which  dflfer  is  met  by  action  of  the  Lebanon  council  on  July 
7,  1903,  by  the  following  resolution: 

'' Resolved,  By  the  Council  of  the  Village  of  Lebanon,  State 
of  Ohio,  that  the  offer  of  Mr.  Andrew  Carnegie,  made  February 
20,  1903,  to  furnish  ten  thousand  dollars  to  erect  a  free  public 
library  building  for  Lebanon  is  hereby  accepted;   and 

^^  Resolved,  Further,  that  the  council  agrees  for  and  on  be- 
half of  said  village  to  maintain  said  free  public  library  at 
a  cost  of  not  less  than  one  thousand  dollars  a  year,  and  to  pro- 
vide a  suitable  site  for  the  same ;  be  it  further 

^^  Resolved,  That  we  express  to  Andrew  Carnegie  the  sincere 
gratitude  of  the  village  for  this  beneficent  gift,  and  that  the 
clerk  is  .directed  to  transmit  to  said  donor  a  copy  of  these 
resolutions,  wih  a  request  for  .  directions  to  this  council  for 
further  mode  of  procedure." 

R.  S.,  1536,  205,  M.  C,  provides: 

**No  contract,  agreement,  or  other  obligation  involving  the  ex- 
X)mditure  of  money  shall  be  entered  into;  nor  shall  any 
ordinance,  resolution,  or  order  for  the  expenditure  of  money 
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be  passed  by  the  council,  or  by  any  board  or  officer  of  a 
municipal  corporation,  unless  the  auditor  of  the  corporation, 
and  if  there  is  no  auditor,  the  clerk  thereof  shall  first  certify 
to  council  that  the  money  required  for  the  contract,  agreement 
or  other  obligation,  or  to  pay  the  appropriation  or  expenditure, 
is  in  the  treasury  to  the  credit  of  the  fund  from  which  it  is 
to  be  drawn,  and  not  appropriated  for  any  other  purpose,  which 
certificate  shall  be  filed  and  immediately  recorded. 
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It  is  contended  on  behalf  of  the  library  trustees,  and  it 
was  decided  by  the  court  below,  that  the  resolution  did  not 
contravene  the  inhibition  of  this  section  of  the  statutes  for  two 
reasons:  First,  That  it  did  not  create  an  enforcible  legal  ob- 
ligation against  the  village  of  Lebanon;  and,  second,  that 
it  was  not  an  expenditure  of  money.  It  is  admitted  that  the 
resolution  of  July  7  has  not  the  binding  force  and  effect  of  a 
contract,  and  it  is  said  that  it  merely  expresses  the  municipal 
sense  or  policy  and  has  no  binding  effect  upon  subsequent  coun- 
cils; that  it  is  only  binding  upon  the  moral  sense  and  civic 
conscience  of  the  citizens  of  Lebanon.  This  view  of  the  resolu- 
tion is  taken  by  both  sides  of  the  controversy,  and  that  its 
provisions  will  be  religiously  kept,  is  asserted  by  both  sides. 

We  do  not  yield  to  counsel  or  to  anybody,  in  high  apprecia- 
tion of  the  conscience  and  sense  of  moral  responsibility  of  the 
good  citizens  of  Lebanon,  but  we  take  a  view  a  little  different 
from  that  entertained  by  the  trustees  and  their  counsel  as  to 
the  time  for  its  exercise 

There  is  no  doubt  but  that,  were  it  not  for  Revised  Statutes, 
1536  (205  M.  C),  the  letter  of  Mr.  Carnegie  and  the  resolution 
of  council  would  constitute  an  enforcible  bilateral  legal  agree- 
ment, and  it  is  only  because  of  this  section  of  the  statutes  that 
it  does  not  become  such.  The  action  of  council  purports  to  do 
that  which  the  law  says  it  can  not  do,  and  it  is  because  the 
law  says  that  it  can  not  do  this  that  council  should  not  go 
through  the  form  of  doing,  in  good  faith,  a  thing  which  is  empty 
and  vain.  It  is  because  such  action,  on  its  face,  is  committing 
the  village  of  Lebanon  to  an  unlawful  position  that  council 
should  not  do  it.  Would  it  not  be  fairer  and  juster  if  the 
village  of  Lebanon  said  to  Mr.  Carnegie:  **We  appreciate  your 
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kind  offer  and  desire  to  avail  ourselves  of  its  beneficent  pro- 
visions, and  feel  sure  that  the  people  of  Lebanon,  through 
their  municipal  officers,  hereafter  will  keep  the  conditions  im- 
posed, but  under  the  law  we  are  powerless  to  commit  the  village 
to  4;he  conditions  asked ;  but  to  the  extent  that  it  is  declaratory 
of  the  public  sense  and  policy  of  this  municipality,  we  are 
willing  to  do  so.  We  can,  lawfully,  go  no  farther."  To  say 
that  this  action  of  council  does  not  contravene  this  provision  of 
the  statutes,  because  such  action  bf  council  is  made  invalid  by 
this  same  section,  is  reasoning  in  a  circle.  And  if  this  were 
sufficient  answer  to  the  objection,  it  would  be  a  universal  an- 
swer to  all  objections  to  actions  by  municipal  councils  not  in 
accordance  with  this  statutory  provision,  the  very  object  of 
which  statutory  provision  is  to  prevent  such  action  by  coun- 
cils. It  is  to  restrain  municipal  councils  from  purporting  or 
pretending  to  do  that  which  they  are  powerless  to  do,  that  such 
actions  are  enjoined. 

It  was  held  in  the  case  of  The  Elyria  Oas  &  Water  Co.  v.  The 
City  of  Elyria,  57  0.  S.,  375 : 

**  Where  the  proceedings  of  a  municipal  corporation  are  un- 
authorized and  void,  either  for  want  of  power  or  its  unlawful 
exercise,  and  are  designed  to  raise  a  fund  by  the  sale  of  its  bonds 
or  by  taxation  to  be  applied  to  the  object  contemplated  by  the 
proceedings,  a  suit  to  enjoin  them  may  be  brought  by  a  tax- 
payer, under  Sections  1777,  1778,  of  the  Revised  Statutes,  with- 
out waiting  until  the  fund  is  raised  ready  for  expenditure.  The 
abuse  of  corporate  powers,  within  the  purview  of  Section  1777, 
includes  the  unlawful  exercise  of  powers  possessed  by  the  cor- 
poration, as  well  as  the  assumption  of  power  not  conferred." 

Further,  it  will  not  do  to  say  that  this  action  does  not  involve 
the  expenditure  of  money.  If  it  does  not  do  that,  it  does  noth- 
ing else,  and  is  meaningless.  That  is  all  that  Mr.  Carnegie  asks. 
It  is  not  in  itself  the  expending  of  money,  like  an  ordinance  to 
pay,  but  the  statute  goes  further,  it  provides  against  *'a  resolu- 
tion involving  the  expenditure  of  money."  It  is  the  initial  step, 
which,  if  logically  and  consistently  followed  up,  will  inevitably 
result  in  the  expending  of  public  funds.    It  was  held  by  the 
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Sixth  Circuit,  in  the  case  of  Rhodes  v.  The  City  of  Toledo,  6th 

C.  C,  p.  9: 

• 

''A  mmiicipal  ordinance,  providing  for  the  condemnation  of 
private  property  for  street  purposes  is  an  ordinance  for  the 
expenditure  of  money  within  the  meaning  of  Section  2702  of 
the  Bevised  Statutes,  and  it  is  essential  to  the  validity  of  such 
ordinance  that  the  city  auditor  duly  make  and  file  the  certificate 
required  by  said  section." 

This  decision  in  based  upon  the  case  of  Byan  v.  Hoffmann, 
26  O.  S.,  123 : 

''The  ordinance  condemning  the  land  in  question,  is  an  or- 
dinance for  the  expenditure  of  money." 

The  Circuit  Court  for  the  Second  Circuit,  in  the  case  of 
Tyler  v.  The  City  of  Columbus,  6  C.  C,  224,  takes  a  somewhat 
different  view,  for  two  reasons :  First.  That  the  money  expended 
was  to  be  assessed  back  on  the  property,  and  therefore  was  not 
an  expenditure  of  public  money,  and,  second,  that  the  sum  was 
uncertain  and  indeterminate  until  after  condemnation  proceed- 
ings were  had  before  a  jury,  neither  of  which  criticisms  apply  to 
the  expenditure  contemplated,  and  the  initial  step  of  which  has 
already  been  taken  in  the  case  at  bar.  It  is  idle  and  not  frank 
to  say  that  this  resolution  does  anything  other  than  involve  the 
expenditure  of  money,  and  this  is  admitted  by  everybody  when 
they  talk  about  a  moral  obligation. 

There  is,  however,  an  objection  to  the  maintenance  of  this 
tax-payer's  suit  which  has  not  been  raised  by  counsel  for  the 
defendants,  and  that  is,  that  the  suit  is  not  brought  under  Sec- 
tion 1536-667  by  the  duly  appointed  legal  ofiScer  of  the  munic- 
ipality, nor  is  there  an  allegation  that  request  had  been  made 
upon  such  officer,  and  that  he  has  failed  so  to  do  as  provided 
by  Revised  Statutes,  1536-668. 

Nothwithstanding  this  defect  in  the  proceedings,  which  is 
probably  fatal,  and  will  necessitate  a  new  suit  if  the  objection 
is  urged,  we  have  thought  it  best  to  decide  the  questions  sub- 
mitted as,  after  all,  that  is  what  counsel  and  the  citizens  of 
Lebanon  want 
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We  are  of  opinion  that  the  action  by  the  council  of  the  vil- 
lage of  Lebanon  is  invalid  and  void,  and  that  the  trustees  of 
the  said  library  can  not  proceed  in  reliance  thereupon,  and 
therefore  should  be  enjoined. 

We  trust  and  believe  that  if  this  matter  is  put  to  the  donor 
in  its  right  light,'  that  his  gift  may  still  be  secured  to  the  village 
of  Lebanon.  As  it  is,  the  matter  can  not  proceed  further  on 
its  present  basis. 

Runyan  &  Stanley,  for  plaintiff. 

John  E.  Smith  and  Mr.  Morrill,  contra. 


TH£  PILLOW-SERVANT  LAW  CONSTmniOPCAL. 

[Circuit  Court  of  Lucas  County.] 

Ignatius  PROEiiicH  v.  Toledo  &  Ohio  Central  RAniWAY  Co. 

Decided,  February  23,  1903. 

Constitutional  Law — A  Statute  Not  Invalid  for  Lack  of  Uniformity  of 
Operation — Because  It  Applies  to  Railroads  Only — And  to  a  Par- 
ticular Clasy  of  Railroad  Employes — Engineer  of  Coal  Tipple  and 
"Hooker'^  of  Hoisting  Apparatus  are  Fellow-Servants,  When. 

1.  The  statute  known  as  the  fellow-serTant  law.  Section  3365-22,  is 

not  invalid  under  the  Ohio  Constitution  for  lack  of  uniform  opera- 
tion, or  for  granting  special  privileges,  nor  does  it  contravene  the 
provision  of  the  Constitution  of  the  United  States  guaranteeing 
the  equal  protection  of  the  laws  to  all. 

2.  A  statute  does  not  fail  for  want  of  uniform  operation  because  it 

applies  to  railroad  companies  and  not  to  other  corporations,  where 
it  has  a  uniform  operation  upon  all  railroad  companies  within  the 
state,  and  reasonable  grounds  exist  for  its  application  to  railroad 
companies  which  do  not  exist  as  to  other  corporations. 

3.  A  classification  of  employes,  although  somewhat  arbitrary.  Is  not 

in  violation  of  either  the  Constitution  of  the  state  or  of  the  United 
States,  where  the  classification  provided  for  is  reasonable  and  is 
made  with  a  proper  purpose. 

4.  The  engineer  in  control  of  the  machinery  of  a  coal  tipple  and  a 

"hooker,"  who  hooks  and  unhooks  the  hoisting  tackle,  are  In  the 
same  department  within  the  meaning  of  Section  3365-22,  and  where 
the  engineer  has  no  control  over  the  hooker  they  are  fellow- 
servants. 


1 

i 
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Hull,  J.;  Haynes,  J.,  and  Parkeb^  J.,  concur. 

Heard  on  error. 

The  plaintiff  on  error  was  the  plaintiff  below,  and  brought 
his  action  to  recover  damages  against  the  Toledo  &  Ohio  Central 
Eailway  Company  for  injuries  which  he  claims  he  sustained 
on  account  of  the  negligence  of  the  railway  company  through 
an  employe  superior  to  the  plaintiff,  Froelich,  claiming  that 
he  was  an  employe  without  any  power  to  control  or  direct  any 
other  employe;  that  the  employe  through  whose  negligence  he 
was  injured,  to-wit,  an  engineer,  was  in  control  of  and  had 
charge  over  another  employe  and  was  in  another  branch  or 
department  of  the  service  from  Froelich,  and  that,  therefore, 
the  railway  company  was  liable  under  the  last  clause  of  Section 
3365-22,  Revised  Statutes  (87  0.  L.,  149),  which  statute  reads 
as  follows: 

''That  in  all  actions  against  the  railroad  company  for  per- 
sonal injury  to,  or  death  resulting  from  personal  injury,  of  any 
person  while  in  the  employ  of  such  company,  arising  from 
the  negligence  of  smsh  company  or  any  of  its  officers  or  em- 
ployes, it  shall  be  held  in  addition  to  the  liability  now  existing 
by  law,  that  every  person  in  the  employ  of  such  company, 
actually  having  power  or  authority  to  direct  or  control  any  other 
employe  of  such  company,  is  not  the  fellow-servant,  but  superior 
of  such  other  employe;  also  that  every  person  in  the  employ 
of  such  company  having  charge  or  control  of  employes  in  any 
separate  branch  or  department,  shall  be  held  to  be  the  superior 
and  not  fellow-servant  of  employes  in  any  other  branch  or 
department  who  have  no  power  to  direct  or  control  in  the  branch 
or  department  in  which  they  are  employed." 

The  plaintiff  claims  to  be  within  the  last  clause:  ''Also  that 
every  person  in  the  employ  of  such  company  having  charge  or 
control  of  employes  in  any  separate  branch  or  department, ' '  etc. 

The  plaintiff  and  the  engineer,  with  other  men,  were  engaged 
in  operating  a  "Brown  hoisting"  apparatus,  in  unloading  coal 
from  cars  into  a  vessel.  After  the  testimony  of  both  plaintiff 
and  defendant  had  been  heard  at  the  trial  in  the  court  below, 
the  court,  upon  motion  of  defendant,  instructed  the  jury  to 
return  a  verdict  in  favor  of  the   defendant,  upon  the  sole 
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ground,  as  shown  by  the  opinion  of  the  court,  that  the  clause 
of  this  section  which  the  plaintiff  claimed  is  unconstitutional 
^in  violation  of  the  Constitution  of  the  United  States 
and  the  state  of  Ohio — the  court  holding  that  but  for  this  the 
plaintiff  would  have  been  entitled  to  have  his  case  go  to  the  jury, 
holding  that  there  was  evidence  tending  to  show  negligence  on 
the  part  of  the  defendant,  and  that  whether  the  plaintiff  was 
guilty  of  contributory  negligence  was  a  disputed  question  of 
fact,  and  holding  that  Froelich  was  in  a  separate  branch  of 
service  from  the  engineer,  on  account  of  whose  negligence  he 
claimed  to  have  been  injured.  The  constitutional  questions 
were  argued  at  length  and  ably  in  this  court,  and  the  first 
question  for  consideration  is,  whether  this  clause  of  the  statute 
is  in  conflict  with  any  of  the  provisions  of  the  Constitution  of 
this  state  or  of  the  United  States. 

It  is  claimed  by  the  defendant  in  error  that  it  is  in  conflict 
with  Section  1  of  the  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States  and  in  conflict  with  Section  2,  Article 
I  of  the  Constitution  of  Ohio,  being  a  portion  of  the  Bill  of 
Eights,  and  with  Section  26,  Article  II  of  the  Constitution  of 
this  state.  The  claim,  in  substance,  is  that  this  is  class  legis- 
lation—special legislation,  made  applicable  without  sufficient 
reason,  to  a  particular  class,  to  railroad  companies  alone — ^and 
to  a  particular  class  of  railroad  employes. 

The  last  clause  of  Section  1  of  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States,  is  as  follows : 

**Nor  shall  any  state  deprive  any  person  of  life,  liberty  or 
property,  without  due  process  of  law;  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws/" 

Section  2,  Article  I,  of  the  state  Constitution  provides : 

"All  political  power  is  inherent  in  the  people.  Government 
is  instituted  for  their  equal  protection  and  benefit,"  etc. 

And  Section  26,  Article  II,  provides: 

' '  All  laws  of  a  general  nature  shall  have  a  uniform  operation 
throughout  the  state,"  etc. 
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These  provisions  and  the  claims  under  them  made  by  counsel, 
maj  be  considered  somewhat  together. 

It  is  claimed  that  this  whole  statute,  applying  as  it  does  to 
railroad  ccnnpanies  alone,  is  in  conflict  with  the  provisions  of 
Section  26,  Article  II  of  the  state  Constitution,  which  provides 
that:  "AU  laws  of  a  general  nature  shall  have  a  uniform  opera- 
tion throughout  the  state;"  that  inasmuch  as  this  statute  op- 
erates upon  railroad  companies,  and  upon  railroad  companies 
only,  it  violates  this  provision  of  the  Constitution. 

The  statute,  however,  operates  upon  all  railroads  of  the  state, 
operating  uniformly  on  all  corporations  of  that  kind,  and  if 
there  are  reasonable  grounds  for  making  a  provision  of  this 
kind  with  respect  to  railroad  companies  that  does  not  exist  with 
respect  to  other  companies  or  corporations,  then,  as  we  under- 
stand the  law,  this  statute  would  not  be  in  conflict  with  this 
provision  of  the  Constitution,,  although  it  applies  to  railroads 
alone,  and  would  be  held  to  have,  in  the  language  of  the  Con- 
stitution, ''a  uniform  operation."  It  is  not  necessary  to  say, 
it  goes  without  saying,  that  there  are  many  things  in  the  oper- 
ation of  a  railroad  that  are  not  found  in  the  operation  of  other 
companies  or  corporations,  or  in  the  operations  of  private  in- 
dividuals engaged  in  other  business.  A  railroad  company  oper- 
ates its  property,  not  only  for  its  own  profit,  but  for  the  benefit 
and  advantage  of  the  public — for  all  who  desire  to  travel  over 
its  roads.  By  their  charters  railroads  are  given  certain  advan- 
tages and  privileges  that  are  not  given  to  other  corporations  in 
the  state.  They  have  the  power,  among  others,  of  eminent  do- 
main— ^the  power  to  appropriate  property  for  their  uses  and 
purposes.  The  public  is  interested  in  the  proper  and  safe  con- 
duct of  their  afifairs;  interested  in  the  care,  diligence  and  pru- 
dence with  which  their  men  perform  their  duties,  as  the  public 
is  interested  in  being  carried  safely  and  in  having  their  goods 
and  wares  carried  safely  over  the  railroads,  and  it  has  been 
expressly  held  by  a  United  States  court  that  this  statute  as  a 
whole  is  not  inimical  to  this  provision  of  the  Constitution  of 
the  state.  In  Peirce  v.  Van  Dusen,  78  Fed.,  693,  this  statute 
came  before  the  circuit  court  of  appeals  of  the  United  States. 
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The  opinion  was  delivered  by  Justice  Harlan.    The  third  para- 
graph of  the  syllabus  reads  as  follows : 

''The  act  of  April  2,  1890  (87  0.  L.,  149),  providing  for  the 
protection  and  relief  of  railroad  employes,  etc.,  is  not  repug- 
nant to  the  provisions  of  the  Constitution  of  Ohio  declaring 
that  'all  laws  of  a  general  nature  shall  have  uniform  operation 
throughout  the  state,'  but  applies  to  all  railroad  corporations 
operating  railroads  within  the  state,  and  is  within  the  meaning 
of  the  state  Constitution  general  in  its  nature,  and  as  it  ap- 
plies to  all  of  a  given  class  of  railroad  employes,  it  operates 
uniformly  throughout  the  state,  and  is  therefore  constitutional 
and  valid.*' 

Justice  Harlan  says,  in  delivering  the  opinion  of  the  court, 
on  page  432,  after  discussing  the  question  very  fully: 

"We  do  not  deem  it  necessary  to  pursue  this  subject  further. 
We  think  it  clear  that  the  Ohio  statute  is  not  obnoxious  to  the 
constitutional  provision  requiring  all  laws  of  a  general  nature 
to  have  a  uniform  operation  throughout  the  state.  As  it  ap- 
plies  to  all  railroad  corporations  operating  railroads  within  the 
state,  it  is,  within  the  meaning  of  the  state  Constitution  gen- 
eral in  its  nature;  and,  as  it  applies  to  all  of  a  given  class  of 
railroad  employes,  it  operates  uniformly  throughout  the  state.'* 

The  facts  in  this  case,  however,  were  such  that  the  case  came 
within  the  provision  of  the  first  part  of  the  statute,  and  the 
constitutionality  of  the  last  clause  was  not  involved. 

There  is  no  decision  of  the  Supreme  Court  of  this  state  in 
conflict  with  the  doctrine  here  announced — ^in  fact,  the  question 
as  to  constitutionality  of  this  statute  has  never  been  raised  in 
the  Supreme  Court  of  Ohio. 

In  Missouri  Pac,  By.  Co.  v.  Mackey,  127  U.  S.,  205,  a  Kansas 
statute  came  before  the  court  This  Kansas  statute  practically 
abrogated  the  doctrine  of  fellow-servants  so  far  as  it  applies  to 
railroad  companies.  The  Supreme  Court  of  the  United  States 
held,  as  laid  down  in  the  syllabus: 

*'The  statute  of  Kansas  of  1874,  Chapter  93,  Section  1,  p. 
143,  Comp.  Laws  Kansas,  1881,  p.  784,  which  provides  that 
'Every  railroad  company  organized  or  doing  business  in  this 
state  shall  be  liable  for  all  damages  done  to  any  employe  of 
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each  company  in  consequence  of  any  negligence  of  its  agents, 
or  by  any  mismanagement  of  its  engineers,  or  other  employes, 
to  any  person  sustaining  such  damage,  does  not  deprive  a  rail- 
road company  of  its  property  without  due  process  of  law;  and 
does  not  deny  to  it  the  equal  protection  of  the  laws ;  and  is  not 
in  conflict  with  the  Fourteenth  Amendment  to  the  Constttutiim 
of  the  United  States  in  either  of  these  respects." 

The  opinion  of  the  court  was  delivered  by  Mr.  Justice  Field, 
and  on  page  209  the  court  say: 

**The  objection  that  the  law  of  1874  deprives  the  railroad 
companies  of  the  equal  protection  of  the  laws  is  even  less  ten- 
able than  the  one  considered.  It  seems  to  rest  upon  the  theory 
that  legislation  which  is  special  in  its  character  is  necessarily 
within  the  constitutional  inhibition ;  but  nothing  can  be  further 
from  the  fact.  The  greater  part  of  all  legislation  is  special, 
either  in  the  objects  sought  to  be  attained  by  it,  or  in  the  extent 
of  its  application.  Laws  for  the  improvement  of  municipalities, 
the  opening  and  widening  of  particular  streets,  the  introduction 
of  water  and  gas,  and  other  arrangements  for  the  safety  and 
convenience  of  their  inhabitants,  and  laws  for  the  irrigation  and 
drainage  of  particular  lands,  for  the  construction  of  levees  and 
the  bridging  of  navigable  rivers,  are  instances  of  this  kind.  Such 
legislation  does  not  infringe  upon  the  clause  of  the  Fourteenth 
Amendment  requiring  equal  protection  of  the  laws,  because  it 
is  special  in  its  character;  if  in  conflict  at  all  with  that  clause, 
it  must  be  on  other  grounds.  And  when  legislation  applies  to 
particular  bodies  or  associations,  imposing  upon  them  additional 
liabilities,  it  is  not  open  to  the  objection  that  it  denies  to  them 
the  equal  protection  of  the  laws,  if  all  persons  brought  under 
its  influence  are  treated  alike  under  the  same  conditions.  A 
law  giving  to  mechanics  a  lien  on  buildings  constructed  or  re- 
paired by  them  for  the  amount  of  their  work,  and  a  law  requir- 
ing railt^ad  corporations  to  erect  and  maintain  fences  along 
their  roads,  separating  them  from  land  of  adjoining  proprietors, 
90  as  to  keep  cattle  off  their  tracks,  are  instances  of  this  kind. 
Such  legislation  is  not  obnoxious  to  the  last  clause  of  the  Four- 
teenth Amendment  if  all  persons  subject  to  it  are  treated  alike 
under  similar  circumstances  and  conditions  in  respect  both  of 
the  privileges  conferred  and  the  liabilities  imposed." 

It  is  contended,  however,  that  the  last  clause  of  this  statute 
is  in  violation  of  Section  1  of  the  Fourteenth  Amendment  of  the 
CJonstitution  of  the  United  States,  and  of  Section  2,  Article  I 
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of  the  Constitution  of  this  state,  which  I  have  read,  for  the 
reason  that  it  applies  only  to  a  portion  of  the  employes  of  a 
railroad  company;  that  it  does  not  give  to  all  of  them  the  same 
right  to  begin  an  action  for  negligence  that  it  does  to  those  that 
are  mentioned  in  this  section.  It  is  said  that  while  the  Legis- 
lature may*  have  the  right  to  abrogate  entirely  the  fellow-serv- 
ant rule  so  far  as  it  applies  to  railroad  companies,  that,  if  it 
does  this,  it  must  abrogate  it  entirely;  it  must  confer  the  right 
to  begin  an  action  for  negligence  of  a  fellow-servant  of  a  rail- 
road company  upon  all,  and  not  upon  a  particular  class,  as  is 
done  by  Section  3365-22,  Revised  Statutes.  The  last  clause  of 
this  statute  provides  as  follows:  ^^That  every  person  in  the  em- 
ploy of  stick  company,  having  charge  or  control  of  employes  in 
any  separate  branch  or  department,  shall  be  held  to  be  the  sv^ 
perior  and  not  fellow-servant  of  employes  in  any  other  branch 
or  department  who  have  no  power  to  direct  or  control  in  the 
branch  or  department  in  which  they  are  employed.'^  So  that 
under  this  provision  an  employe  in  one  department  who  has  no 
control  over  any  other  employe  and  no  power  to  direct  any 
other  employe,  may  bring  an  action  for  the  negligence  of  an  em- 
ploye in  another  branch  or  department  who  has  some  employe 
under  him,  or  under  his  charge  or  control,  while  an  employe 
who  is  working  in  the  same  branch  or  department  with  the  one 
who  has  the  right  to  bring  the  action,  but  who  has  under  his 
charge  or  control  some  other  employe,  can  not  bring  an  action 
for  the  negligence  of  an  employe  in  another  branch  or  depart- 
ment, although  such  employe  may  be  a  superior  in  the  other 
branch  or  department — ^that  is,  may  have  some  one  under  his 
charge  or  control — and  so  it  is  urged  and  argued  that  this  classi- 
fication of  employes  is  arbitrary  and  unreasonable ;  that  there  is 
no  just  or  reasonable  ground  for  giving  the  one  employe  the  right 
to  bring  his  action  for  negligence  and  withholding  it  from  the 
other ;  that  such  discrimination  and  classification  is  arbitrary  and 
unreasonable  and  inimical  to  and  in  violation  of  these  constitu- 
tional provisions ;  that  if  it  is  reasonable  to  confer  this  right  upon 
the  subordinate  employe  who  has  no  one  under  him,  it  should 
also  be  conferred  upon  an  employe  who  works  by  his  side  who 
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may  have  some  other  empk)7e  under  him.  And  the  example  is 
given  of  trains  coming  into  collision,  and  the  rights  and  privi- 
leges of  the  employes  upon  the  same  train  who  may  be  injured 
by  the  negligence  of  an  employe  upon  the  other  train  are  con- 
trasted, the  brakeman  upon  one  train  h^eving  the  right  to  main- 
tain an  action  for  an  injury,  while  the  engineer,  who  has  a  fire* 
man  under  him,  would  not  have  a  right  to  maintain  an  action 
for  the  negligence  of  the  engineer  or  conductor  of  the  other 
train«  This  classification,  it  is  said,  does  not  give  to  all  of  the 
employes  the  equal  protection  of  the  laws  guaranteed  to  them  by 
the  Fourteenth  Amendment  to  the  federal  Constitution,  and  is 
hostile  and  inimical  to  the  principle  laid  down  in  the  state  Bill 
of  Rights,  that  government  is  instituted  for  the  equal  protection 
of  the  people. 

Classification,  within  certain  limits,  has  been  sustained  by 
both  the  federal  and  the  state  courts.  The  rule  seems  to  be 
that  where  the  classification  is  reasonable — ^has  some  reasonable 
ground  to  sustain  it — ^it  will  be  upheld;  but  if  arbitrary  and 
without  reason,  it  will  not  be  sustained  by  the  courts,  as  for 
instance,  a  classification  that  depended  upon  the  color  of  the 
suitor — ^the  conferring  of  a  right  on  a  white  man  and  not  upon 
a  black  man,  would  not  be  sustained;  or  a  classification,  in 
some  cases,  depending  upon  the  age  of  a  person,  and  many 
other  arbitrary  classifications  might  be  mentioned.  But  classi- 
fications, within  certain  limitations  and  having  some  reason- 
able ground  to  support  them,  are  held  valid  and  constitutional 
by  the  courts.  The  general  rule  is  laid  down  in  Oulf,  C.  &  S, 
F.  By.  Co.  V.  EUis,  165  U.  S.,  150,  where,  in  the  opinion  of  the 
court,  delivered  by  Mr.  Justice  Brewer,  on  page  155,  the  court 
say: 

**But  it  is  said  that  it  is  not  within  the  scope  of  the  Four-' 
teenth  Amendment  to  withhold  from  states  the  power  of  classi- 
fication, and  that  if  the  law  deals  alike  with  all  of  a  certain 
class,  it  is  not  obnoxious  to  the  charge  of  a  denial  of  equal  pro- 
tection. While,  as  a  general  proposition,  this  is  undeniably 
true  (citing  aulhorities),  yet  it  is  equally  true  that  such  classi- 
fication can  not  be  made  arbitrarily.  The  state  may  not  say 
that  all  white  men  shall  be  subjected  to  the  payment  of  the  at- 
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tomey's  fees  of  parties  successfully  suing  them,  and  all  black 
men  not.  It  may  not  say  that  all  men  beyond  a  certain  age 
shall  be  alone  thus  subjected,  or  all  men  possessed  of  a  certain 
wealth.  These  are  distinctions  which  do  not  furnish  any  proper 
basis  for  the  attempted  classification.  That  must  always  rest 
upon  some  difference  which  bears  a  reasonable  and  just  rela- 
tion to  the  act  in  respect  to  which  the  classification  is  proposed, 
and  can  never  be  made  arbitrarily  and  without  any  such  basis." 

Classification  has  been  sustained  in  some  cases  in  this  state. 
In  State  v.  Nelson,  52  Ohio  St.,  88,  which  refers  to  a  statute 
relating  exclusively  to  electric  cars,  the  Supreme  Court,  in  the 
syllabus,  say: 


**The  act  of  the  General  Assembly,  entitled  *An  act  requiring 
persons,  associations  and  corporations,  owning  or  operating 
street  cars,  to  provide  for  the  well-being  of  employes'  (90  0.  L., 
220),  is  not  in  conflict  with  Section  26,  Article  II  of  the  Con- 
stitution of  this  state,  which  provides  that  'All  laws  of  a  gen- 
eral nature  shall  have  a  uniform  operation  throughout  the 
state.'  Neither  is  it  in  conflict  with  Section  1  of  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United  States." 

The  court  say,  on  page  99: 

''Very  few  statutes  apply  equally  to  every  person  in  the 
state.  Some  apply  only  to  males,  some  to  females,  some  to 
minors,  some  to  persons  of  unsound  mind,  some  to  office  holders 
and  9ome  to  criminals.  As  pointed  out  by  Minshall,  J.,  in 
Adler  v.  Whitheck,  44  Ohio  St.,  539,  such  classes  are  arbitrarily 
formed  by  the  General  Assembly,  and  if  the  Legislature  has 
erred  in  not  including  what  has  been  excepted  from  the  oper- 
ation of  the  law,  it  is  simply  an  error  of  judgment  in  the  ex- 
ercise of  its  authority,  and  can  not  be  reviewed  by  the  courts." 

And  on* page  102  this  is  said: 

"The  appliances  and  construction  of  cars,  and  in  fact  all 
kinds  of  machinery,  are  continually  changing,  and  it  is  within 
the  exclusive  authority  of  the  General  Assembly,  in  the  ex- 
ercise of  its  police  power,  to  determine,  by  general  laws,  what, 
if  any,  regulations  are  required  for  the  protection  of  the  health, 
safety  and  comfort  of  the  operatives." 

And  that  statute  was  sustained  upon  the  ground  that  this 
was  a  reasonable  classification,  that  there  were  reasons,  which 
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appeared  sufficient  to  the  Legislature,  to  require  screens  to  be 
put  on  this  kind  of  cars  which  did  not  apply  to  other  kinds  of 
ears. 

In  State  v.  Gardner,  58  Ohio  St.,  599,  the  Supreme  Court 
considered  the  ** Plumbers'  statute,"  so  called,  which  required 
plumbers  to  procure  licenses  before  transacting  business,  but 
exempted  members  of  a  firm  if  one  member  of  the  firm  pro- 
eared  a  license,  and  the  statute  was  held  to  be  unconstitutional. 
The  court  say,  on  page  610,  through  Judge  Sp^ar  delivering 
the  opinion: 

''Our  Bill  of  Rights  prohibits  the  granting  of  privileges  to 
one  which  are  denied  to  others  of  the  same  class,  and  the  im- 
position of  restrictions  or  burdens  upon  certain  citizens  from 
which  others  of  the  same  class  are  exempt,  and  Section  26, 
Article  II  of  the  Constitution  requires  that  all  laws  of  a  gen- 
eral nature  shall  have  a  uniform  operation  throughout  the 
state.  A  statute,  therefore,  which  imposes  special  restrictions 
or  burdens,  or  grants  special  privileges  to  persons  engaged  in 
the  same  business  under  the  same  circumstances,  can  not  be 
sustained,  because  it  is  in  contravention  of  the  equal  right  which 
all  are  entitled  to  in  the  enforcement  of  laws  and  in  the  enjoy- 
ment of  liberty,  and  in  the  enjo3rment  of  an  equal  right  in  the 
aequisition  and  possession  of  property,  and  so  is  not  of  uniform 
operation." 

It  will  be  observed  that  the  Supreme  Court  say  that  a  statute 
which  imposes  special  restrictions  and  burdens,  or  grants  spe- 
cial privileges  to  persons  engaged  in  the  same  business,  under 
the  same  circumstances,  can  not  be  sustained,  there  being  no 
good  or  valid  reason  for  any  discrimination  or  classification  be- 
tween individuals  who  are  engaged  in  the  same  business  under 
the  same  circumstances.  Other  decisions  of  the  Supreme  Court 
of  the  United  States  which  bear  upon  this  question  are  found 
in  Barbier  v.  Connolly,  113  U.  S.,  27 ;  Missouri  Pac.  Ry.  Co,  v. 
Eumes,  115  U.  S.,  512,  and  Pacific  Express  Co.  v.  Seibert,  142 
U.  S.,  339. 

The  doctrine  of  Missouri  Pac.  Ry.  Co.  v.  Mackey,  supra,  was 
reafiarmed  by  the  Supreme  Court  in  an  opinion  delivered  by 
Chief  Justice  Puller  in  Chicago,  E.  &  W.  Ry.  Co.  v.  Pontius, 
157  U.  S.,  209.    The  classification  of  railroad  employes  to  some 
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extent,  the  division  of  them  into  departments  and  branches, 
has  been  recognized  by  the  courts  of  many  of  the  states.  A 
discussion  of  this  question  is  found  in  12  Am.  &  Eng.  Enc.  Law 
(2d  Ed.),  971.  In  the  chapter  on  fellow-servants  the  author 
says: 

^^In  addition  to  the  liability  for  the  negligence  of  a  servant 
charged  with  the  performance  of  the  master's  positive  duties 
to  his  servants,  there  has  been  laid  upon  the  master,  by  some 
courts,  a  further  liability  for  the  negligence  of  a  servant  en- 
gaged in  a  department  of  the  same  general  business  which  is 
separate  and  distinct  from  the  department  in  which  the  in- 
jured servant  is  employed. 

''This  rule  may  be  stated  as  follows:  Where  a  servant  is 
employed  in  a  department  of  the  general  service  which  is  sepa- 
rate and  distinct  from  that  of  the  servant  or  servants  whose 
negligence  caused  the  injury,  the  fellow-servant  rule  has  no 
application,  and  the  master  is  liable." 

To  support  this,  a  large  number  of  cajses  are  cited  in  a  foot 
note.  This  classification  differs  from  the  classification  under 
this  statute  in  this,  that  it  makes  no  distinction  upon  the  ground 
that  the  servant  has  or  has  not  other  employes  under  him,  as 
this  clause  of  our  statute  does.    The  author  says,  on  page  972 : 

"The  different  department  limitation,  or  the  doctrine  of 
consociation,  seems  to  be  founded  entirely  upon  the  fact  that 
servants  in  different  departments  of  a  large  industrial  enter- 
prise are  unable  to  exercise  any  influence  upon  each  other  in 
the  encouragement  of  caution,  and,  the  supposed  reason  for 
the  rule  failing,  the  courts  refuse  to  apply  the  fellow-servant 
rule." 

On  page  978  is  this: 

**The  constitutionality  of  statutes  abrogating  the  fellow- 
servant  rule  with  respect  to  railroad  companies  has  been  fre- 
quently contested  on  the  ground  that  such  statutes  constitute 
special  or  class  legislation.  But  these  acts  have  been  invariably 
upheld.  It  is  authoritatively  settled  that  such  legislation  is 
not  obnoxious  to  the  Fourteenth  Amendment  to  the  United 
States  Constitution  as  depriving  railroads  of  property  without 
due  process  of  law,  or  as  denying  to  them  the  equal  protection 
of  the  laws." 
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In  a  very  recent  case  decided  by  the  Supreme  Court  of  the 
United  States,  the  question  of  classification  as  applied  to  in- 
heritance taxes  was  discussed  in  Billings  v.  Illinois,  23  S.  Ct 
Bep.,  272,  273.  The  decision  was  rendered  on  January  19, 1903. 
The  syUabus  says : 

"The  equal  protection  of  the  laws  is  not  denied  by  the  Illi- 
nois inheritance  tax  law  because,  under  that  statute,  as  inter- 
preted and  enforced  by  the  state  courts,  certain  life  estates  may 
be  taxed  when  the  remainder  is  to  lineal  descendants  of  the 
decedent,  but  not  when  the  remainder  is  to  collateral  heirs  or 
strangers  in  blood.'' 

In  the  opinion,  delivered  by  Mr.  Justice  McEenna,  there  is 
quite  a  full  discussion  of  the  doctrine  of  classification.  The 
court  say: 

"We  said  {Wagoun  v.  Illinois  Tr.  &  8av.  Bk.,  170  U.  S., 
283),  it  was  established  by  cases  that  classification  must  be 
based  on  some  reasonable  ground.  It  could  not  be  a  'mere  ar- 
bitrary selection.'  But  what  is  the  test  of  an  arbitrary  selec- 
tion? It  is  difficult  to  exhibit  it  precisely  in  a  general  rule. 
Qaasification  is  essentially  the  same  in  law  as  it  is  in  other 
departments  of  knowledge  or  practice.  It  is  the  grouping  of 
things  in  speculation  or  practice  because  they  'agree  with  one 
another  in  certain  particulars  and  differ  from  other  things  in 
those  same  particulars.'  Things  may  have  very  diverse  qual- 
ities, and  yet  be  united  in  a  class.  They  may  have  very  similar 
qualities,  and  yet  be  cast  in  different  classes.  Cattle  and  horses 
may  be  considered  in  a  class  for  some  purposes.  Their  differ- 
ences are  certainly  pronounced.  Salt  and  sugar  may  be  asso- 
ciated in  a^ocer's  stock  for  a  grocer's  purposes.  To  confound 
them  its  use  would  be  very  disappointing.  Human  beings  are 
essentially  alike,  yet  some  individuals  may  have  attributes  or 
relations  not  possessed  by  t)thers,  which  m^y  constitute  them 
a  class.  But  their  classification— indeed,  all  classification — 
must  primarily  depend  upon  purpose — the  problem  presented. 
Science  will  have  one  purpose,  business  another,  and  legislation 
still  another.  The  latter,  of  course,  on  account  of  the  re- 
straints upon  the  Legislature,  may  not  be  legal — ^may  not  be 
within  the  power  of  the  Legislature.  To  dispute  that  power, 
however,  is  not  the  same  thing  as  to  dispute  a  classification, 
and  yet  that  there  may  be  dependence — ^more  freedom  of  classi- 
fication in  some  instances — ^has  been  indicated  by  the  cases.  A 
state  can  not  regulate  interstate  commerce,  however  accurate 
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its  classification  of  objects  may  be.  On  the  other  hand,  the 
taxing  power  of  a  state  is  one  of  its  most  extensive  powers.  It 
can  not  be  exercised  upon  persons  grouped  according  to  their 
complexions.  It  can  be  exercised  if  they  are  grouped  accord- 
ing to  their  occupations.  A  state  may  regulate  or  suppress 
combinations  to  restrict  the  sale  of  products.  The  power  can 
not  be  exercised  to  forbid  combinations  among  those  who  buy 
products,  and  permit  combinations  among  those  who  raise  or 
grow  products.  •  •  •  And  yet,  exercising  its  taxing 
X)ower,  it  has  been  decided  that  a  state  may  make  that  discrim- 
ination.  •  •  •  Other  illustrations  may  be  taken  from  the 
eases  which  tend  to  the  same  end.  If  the  purpose  is  within  the 
legal  powers  of  the  Legislature,  and  the  classification  made  has 
relation  to  that  purpose  (excludes  no  persons  or  objects  that 
are  affected  by  the  purpose,  includes  all  that  are),  logically 
speaking,  it  will  be  appropriate;  legally  speaking,  a  law  based 
upon  it  will  have  equality  of  operation.  And,  excluding  our 
right  to  consider  policies  or  assume  legislation,  we  have  many 
times  said  that  a  state  in  its  purposes  and  in  the  execution  of 
them  must  be  allowed  a  wide  range  of  discretion,  and  that  this 
court  will  not  make  itself  a  harbor  in  which  can  be  found  'a 
refuge  from  ill-advised,  unequal  and  oppressive'  legislation." 

It  appears  from  these  authorities  and  others  that  might  be 
cited,  that,  if  the  classification  is  reasonable,  if  it  is  in  line 
with  a  iteasonable  and  proper  purpose,  that  such  legislation 
will  not  be  disturbed  by  the  courts,  although  the  classification 
may  be  somewhat  arbitrary.  There  are  many  laws  which  ap- 
pear to  work  an  arbitrary  classification.  For  example,  the 
mechanics'  lien  law,  as  suggested  by  the  Supreme  Court,  which 
permits  a  mechanic  to  have  a  lien  for  his  labor  which  it  does 
not  give  to  others ;  the  laws  relating  to  an  appeal  of  cases  from 
one  court  to  another,  depending  upon  the  amount  involved,  and 
it  would  be  hard  to  give  a  reason  why  a  case  involving  $2,000 
ought  to  be  removed  to  a  federal  court,  when  a  similar  case  in- 
volving $1,999  can  not  be  removed.  A  former  statute  of  this 
state  restricted  the  right  to  take  a  case  to  the  Supreme  Court 
on  error  (except  in  certain  cases)  which  did  not  involve  $300 
or  more,  but  it  would  be  difficult  to  give  a  reason  why  a  case 
which  involved  $300  should  be  allowed  to  go  to  the  Supreme 
Court,  and  one  that  involved  $295  should  not  go.     But  the 
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Legislature  thought  at  that  tiine  that  it  was  wise  to  make  this 
difference  and  to  draw  the  line  somewhere,  and  it  fixed  the 
amount  at  ^00,  and  the  constitutionality  of  the  statute  was 
never  questioned. 

In  the  statute  under  consideration  the  Legislature  did  not 
see  fit  to  abrogate  entirely  the  fellow-servant  rule.  The  old 
eommon  law  rule  that  the  master  was  not  liable  to  a  servant 
for  the  negligence  of  a  fellow-servant,  had  been  modified  by 
the  Supreme  Court  of  this  state  by  making  the  master  liable 
for  the  negligence  of  those  who  were  immediately  superior  to 
the  employe  who  was  injured.  The  Legislature  has  modified 
the  fellow-servant  rule  still  further  by  giving  to  the  common 
laborer  who  has  no  power  over  or  control  of  other  employes,  a 
right  to  maintain  an  action  against  a  railroad  company  where 
he  is  injured  by  the  negligence  of  a  superior  servant,  or  one 
who  has  charge  or  control  in  another  department  or  branch  of 
the  service,  although  such  superior  servant  may  not  have  any 
control  over  him. 

In  considering  the  reasons  for  making  the  master  liable  for 
the  negligence  of  a  superior  servant  to  one  under  him,  which 
has  long  been  the  rule  in  Ohio,  we  think  some  reason  may  be 
found  for  this  discrimination  or  classification  which  the  Legis- 
lature made  in  this  statute.  It  is  not  necessary  that  the  court 
should  agree  with  the  Legislature  as  to  the  reason  for  the  rule> 
but  there  is  a  difference  between  the  situation  of  an  employe 
who  is  a  common  laborer  and  who  has  no  authority  or  control 
over  another  employe — ^between  him  and  an  employe  who  is  to 
some  extent  the  superior  and  who  has  charge  of  or  control  over 
other  employes;  that  there  is  a  difference  between  their  situ- 
ation and  condition,  it  seems  to  us  self-evident — one  has  some 
authority  delegated  to  him  by  the  master;  stands  to  some  ex- 
tent in  the  place  of  the  master,  and  it  is  best  for  the  servant, 
best  for  the  other  employes  and  best  for  the  public  that  in 
the  conduct  of  railroads,  that  in  the  selection  of  such  employes, 
care  should  be  exercised  by  the  master,  and  added  liability 
will  increase  the  degree  of  care  exercised.  The  common  la- 
borer has  no  one  under  him,  has  no  authority  over  or  control 
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of  others;  it  is  his  duty  to  do  simply  as  he  is  told — ^to  obey 
orders,  and  by  this  modification  of  the  fellow-servant  rule, 
brought  about  by  this  statute,  the  right  is  conferred  upon  such 
common  laborer  who  has  no  power  to  direct  or  control,  to  bring 
this  action,  and  it  is  not  conferred  upon  the  servant  who  stands 
to  some  extent  for  the  master  in  a  place  of  authority. 

It  does  not  seem  to  us  that  thi^  classification  is  more  ar- 
bitrary than  some  others  that  have  been  made  by  Legislatures 
and  sustained  by  the  courts,  both  state  and  federal.  While  the 
constitutionality  of  this  statute  has  not  been  raised  in  the  Su- 
preme Court  of  this  state,  still  judgments  based  upon  this 
statute  have  been  brought  before  that  court  {Railway  Co.  v. 
Margrat,  51  Ohio  St.,  130,  and  Railway  Co.  v.  Erick,  51  Ohio 
St.,  146),  and  both  of  those  judgments  affirmed  by  the  Supreme 
Court,  and  the  constitutionality  of  the  statute  was  not  ques- 
tioned. And  while,  as  I  have  said,  the  constitutional  question 
was  not  raised,  yet  the  fact  that  the  Supreme  Court  affirmed 
the  judgments  that  would  have  had  no  validity  but  for  the 
statute,  and  in  Railway  Co.  v.  Margrat,  supra,  but  for  the 
last  clause  of  the  statute  now  under  discussion,  and  it  did  not 
occur  to  the  court  that  any  part  of  the  statute  was  unconsti- 
tutional, is  significant  and  is  entitled  to  consideration.  I  cite, 
also  Hill  V.  Railway  Co.,  22  C.  C,  291,  decided  by  this  court. 
The  opinion  was  delivered  by  Judge  Parker,  and  contains  a 
full  discussion  of  this  statute  and  the  reasons  for  it  and  a  ci- 
tation of  numerous  authorities  from  this  and  other  states.  The 
constitutionality  of  the  act  was  not  questioned  or  discussed  in 
this  case. 

We  hold  that  this  statute  is  not  in  conflict  with  any  consti- 
tutional provision,  either  state  or  national;  that  the  passage  of 
it  was  within  the  constitutional  power  of  the  Legislature,  and 
it  is,  therefore,  a  valid  statute.  I  have  referred  to  some  of  the 
reasons  that  may  have  operated  upon  the  legislative  mind  in 
the  enactment  of  this  statute ;  but  it  does  not  devolve  upon  this 
court,  in  passing  upon  the  statute,  to  determine  what  moved 
the  Legislature  to  pass  it  or  to  give  the  exact  reasons  that  may 
have  led  to  its  passage.  The  Legislature  is  the  law-making 
body  of  the  state,  and  if  a  statute  is  not  clearly  in  conflict  with 
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seme  provision  of  the  Constitution^  it  can  not  be  set  aside  by 
eourtSy  although  they  may  differ  from  the  Legislature  as  to 
the  policy  of  the  law  and  although  it  may  seem  arbitrary  in 
some  of  its  provisions. 

Holding,  as  we  do,  that  the  statute  is  constitutional,  there 
still  remains  the  question  as  to  whether  the  court,  under  the 
facts,  was  justified  in  directing  a  verdict  for  defendant.  In 
view  of  our  conclusion  as  hereafter  stated  upon  this  question, 
we  might  have  decided  the  case  without  passing  upon  the  con- 
stitutionality of  the  statute,  but  as  we  were  informed  by  coun- 
sel that  other  cases  involving  the  same  question  were  pending 
in  this  county,  in  the  common  pleas  court,  we  thought  best  to 
announce  our  conclusion.  The  question  had  been  decided  both 
ways  in  different  common  pleas  courts  of  the  state,  the  trial 
court  in  this  case  {Froelich  v.  Railway  Co.,  13  Dec,  107,  110), 
and  the  common  pleas  of  Ashtabula  county  {Maltby  v.  Railway 
Co.,  13  Dec.,  280),  holding  the  act  unconstitutional,  while  the 
Common  Pleas  Court  of  Huron  County  (Roe  v.  Railway  Co., 
13  Dec.,  260),  held  it  constitutional. 

The  court  below  held  that  Froelich  and  the  engineer,  Stew- 
art, through  whose  negligence  he  claims  to  have  been  injured, 
were  in  different  branches  or  departments  of  service,  and  that, 
therefore,  Froelich  came  within  the  terms  of  the  statute.  Froe- 
lich was  employed  by  the  railroad  company  upon  a  coal  dock 
in  the  city  of  Toledo,  and  with  others  operated  a  **  Brown  hoist- 
ing" machine  in  the  loading  of  coal  from  cars  into  boats.  There 
was  an  upper  tipple-house  in  which  there  was  an  engineer  work- 
ing, who  controlled  the  machinery  by  means  of  levers;  and 
there  was  another  tipple-house  or  apartment,  below,  where 
there  was  stationed  an  engineer  or  fireman — ^witnesses  differed 
as  to  what  he  should  be  called.  The  cars  loaded  with  coal  were 
tipped  over  and  emptied  into  large  buckets  by  means  of  the 
machinery.  The  buckets  were  on  cars  or  carriages,  of  which 
there  were  three,  connected  together  by  irons,  the  carriages 
being  about  twelve  feet  apart.  There  were  six  buckets  to  each 
ear,  each  one  holding  several  tons  of  coal,  the  buckets  extend- 
ing entirely  across  the  cars,  which  were  fiat  cars.  The  ma- 
chinery which  moved  the  cars  on  which  the  buckets  stood  was 


22        CIECUIT   COURT  REPOETS— NEW   SERIES. 


Froelich  v.  Toledo  &  Ohio  Central  Ry.  Co.     [Vol.  V,  N.  S. 

I _  .  _  II  ■  ■     ■  -  _         -^^ 

operated  by  the  engineer  above  and  the  cars  or  carriages  were 
moved  up  or  down  the  river  as  it  became  necessary  in  loading 
the  vessel.  The  plaintiff,  Froelich,  was  one  of  the  "hookers," 
whose  duty  it  was  to  hook  and  unhook  the  large  hooks  which 
were  fastened  into  these  buckets  for  the  purpose  of  lifting  them 
off  the  cars  and  unloading  them  into  the  hold  of  the  vessel. 
This  was  done  by  power  furnished  by  another  engine.  On  the 
occasion  of  the  injury,  which  occurred  early  in  the  morning, 
about  daylight,  plaintiff  had  hooked  the  hooks  onto  the  buck- 
ets, the  carriage  having  been  imloaded,  and  it  was  necessary 
in  the  performance  of  his  duty  for  him  to  go  to  the  other  side 
of  the  tipple-house.  Instead  of  walking  around,  he  attempted 
to  jump  onto  the  platform  of  the  car  just  in  front  of  the 
buckets,  and  as  he  was  about  to  get  onto  the  carriage,  he  claims 
that  the  engineer  in  the  tipple-house  negligently  threw  on 
the  power  and  started  the  carriage  in  motion,  and  he  was  thrown 
off  and  crushed  between  the  bucket  and  the  lower  part  of  the 
tipple-house  and  quite  seriously  injured. 

It  is  claimed  that  Froelich  and  this  engineer  were  in  separate 
departments  of  the  service,  and,  therefore,  that  this  case  is 
within  the  statute.  There  was  over  all  the  men  a  superintend- 
ent, a  Mr.  Dewey,  and  over  each  gang  a  foreman.  The  fore- 
man over  this  gang  was  a  man  named  Roe,  and  in  charge  of 
the  machinery  and  the  engines  and  the  derricks  on  the  docks; 
to  see  that  they  were  kept  in  repair  was  a  chief  engineer  by  the 
name  of  Whistler.  The  question  is,  whether  Froelich,  under 
these  circumstances,  was  in  a  separate  department  or  branch 
of  the  service  from  the  engineer. 

In  the  case  of  Railway  Co.  v.  Margrat,  51  Ohio  St.,  130,  the 
Supreme  Court  has  construed,  to  some  extent,  this  statute. 
The  court  say,  through  Judge  Bradbury  delivering  the  opinion, 
on  pages  144  and  145: 

"The  section,  however,  makes  no  attempt  to  define  the  terms, 
*  department'  and  'branches,'  but  these  terms  should  not  be 
limited  so  as  to  embrace,  merely,  those  large  divisions  created 
for  convenience  in  administering  the  affairs  of  the  company. 
On  the  contrary,  it  is  more  reasonable  to  suppose  that  they 
relate  to  those  minute  ones  which  concern  the  daily  duties  of 
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the  employes.  Those  terms  are  general  and  comprehensive;  but 
as  the  Legislature  discloses  no  purpose  in  this  connection  to 
regulate  the  internal  affairs  of  a  railway  company,  it  should 
not  be  presumed  to  refer  to  divisions  of  its  business  made  for 
its  own  ends;  and  if  not  to  such  divisions,  what  divisions  could 
it  mean  but  those  which  divide  up  the  employes  while  in  actual 
service?  The  section  expressly  declares  a  purpose  to  enlarge 
the  remedy  of  the  employes  for  accidents  occurring  in  the 
course  of  their  employment.  This  declaration  emphasizes  the 
presumption  that  the  terms  under  consideration  should  be  con- 
strued as  referring  to  conditions  affecting  them,  rather  than 
to  those  which  are  established  by  the  company  for  its  own  pur- 

"Without  pursuing  the  matter  further,  we  hold  that,  under 
the  section  of  the  statute  under  consideration,  an  engineer  on 
one  train  is  in  a  separate  branch  of  the  company's  service  from 
that  of  a  brakeman  of  another  train  belonging  to  the  same  com- 
pany. ' ' 

It  was  held  by  this  court,  in  the  Huron  county  case  hereto- 
fore cited,  Hill  v.  Railway  Co.,  22  C.  C,  291,  that  a  brakeman 
and  an  engineer  upon  the  same  train  are  within  the  same 
branch  or  department  of  service ;  as  was  said  in  the  syllabus : 

"An  engineer  and  a  brakeman  being  upon  the  same  train 
in  the  promotion  of  a  single  object,  such  as  the  moving  of 
the  train,  and  associated  together  in  such  a  way  in  that  enter- 
prise that  they  would  naturally  be  careful  of  the  train  and 
therefore  careful  of  one  another,  are  in  a  single  department, 
and  not  in  separate  departments,  within  the  meaning  of  S^- 
tion  3365-22,  Revised  Statutes  (97  0.  L.,  149),  providing 
that  every  person  in  the  employ  of  a  railroad  company  'having 
charge  or  control  of  employes  in  any  separate  branch  or  de- 
partment, shall  be  held  to  be  the  superior  and  not  the  fellow- 
servant  of  employes  in  any  other  branch  or  depart- 
ment.'"    •    •    • 

Were  Froelich  and  this  engineer  situated  any  differently, 
so  far  as  this  statute  is  concerned,  from  a  brakeman  and  an 
engineer  on  the  same  train  V  One  of  the  reasons  for  the 
granting  of  this  right  to  sue  under  this  statute  is  that  employes 
in  different  branches  of  the  service  are  so  situated  they  are 
not   working    together    for    the    same    common    purpose    and 
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are  not  so  situated  that  they  can  exercise  care  towards  each 
other.  But  where  they  are  engaged  in  the  same  branch  of 
service^  although  in  different  capacities,  this  reason  does  not 
exist.  In  this  case  there  was  an  engineer  and  a  man  under 
him,  in  the  lower  part  of  a  tipple-house,  and  men  who  assisted 
in  the  dumping  of  the  cars  and  oth^r  men  engaged  in  unload- 
ing the  coal  into  the  boats,  and  men  in  other  capacities 
about  the  machine,  aU  engaged  in  one  common  service — ^the 
emyloyment  of  unloading  coal  into  boats  at  the  dock,  by 
means  of  the  machinery.  The  labor  of  Proelich  was  neces- 
sary in  the  carrying  on  of  this  work;  the  labor  of  the  engineer 
in  the  upper  tipple-house,  where  he  was  manipulating  the 
machinery  by  means  of  levers,  was  necessary  also  in  the  carry- 
ing on  of  the  work.  At  the  time  Proelich  was  injured  he 
was  riding  on  a  car  moved  by  the  machinery  under  the  control 
of  the  engineer,  and  it  was  by  his  negligence  in  starting  the 
car  before  the  plaintiff  had  time  to  get  firmly  on  that,  it  was 
claimed,  he  was  injured;  but  the  duties  of  Proelich  and  of 
tiie  engineer,  Stewart,  were  not  such — ^as  was  said  by  the 
Supreme  Court  in  Railway  Co,  v.  Margrat,  supra — as  divided 
or  separated  them  from  each  other  in  their  employment,  but 
they  were  both,  along  with  the  other  men,  employed  about 
this  hoisting-machine,  engaged  in  one  common  service,  as  it 
seems  to  us,  the  same  as  a  brakeman  and  an  engineer  employed 
upon  the  same  railroad  train;  both  performing  duties  in  rela- 
tion to  the  train  and  its  movements  and  control,  but  not  en- 
gaged in  such  a  service  or  operation  as  divides  them  or 
separates  them  into  different  departments  or  branches. 

This  being  our  view  of  the  case,  it  seems  to  us  that  the 
engineer,  Stewart,  whose  negligence  is  complained  of,  and 
Proelich,  were  not  in  separate  branches  or  departments  at  the 
time  of  Proelich 's  injury,  and  that,  therefore,  his  case  does 
not  come  within  the  statute  under  consideration.  It  devolves 
upon  the  plaintiff  who  brings  an  action  under  this  statute  to 
show  by  the  evidence  that  he  is  within  the  provisions  of  the 
statute.  This  statute  is  a  modification  of  the  fellowHservant 
rule,  which  prevailed  before  its  passage,  and,  in  order  to 
entitle  him  to  recover,  he  must  show  by  the  evidence  that 
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he  is  idthin  the  proviadons  of  the  act.  We  think  the  evidence 
fails  to  do  this;  but,  on  the  contrary,  shows  that  plaintiff 
and  the  engineer  were  in  the  same  branch  or  department  of 
the  service.  Therefore,  while  we  disagree  with  the  court  be- 
low as  to  the  grounds  upon  which  its  action  was  based  in 
taking  the  case  from  the  jury,  we  hold  that  the  action  of  the 
court  in  that  respect  was  right,  for  the  reason  stated,  and 
therefore,  that  there  was  no  error  in  directing  a  verdict  for 
^  defendant. 

Holding  as  we  do,  that  Froelich  and  the  engineer,  Stewart, 
were  not  in  different  branches  or  departments,  it  is  not  neces- 
sary for  us  to  discuss  the  questions  of  negligence  which  were 
argued  before  us.  The  judgment  of  the  court  of  common  pleas 
will  be  afSrmed* 

Z).  i.  Beale  and  Charles  A.  Thatcher,  for  plaintiff  in  error. 

Doyle  &  Lewis  and  J.  W,  Shauffelherger,  for  defendant  in 
error. 


KEEPINC  ALIVE  A  JUDGMENT  UEN. 

[Circuit  Court  of  Wood  County.] 

A.  J.  Steel  v.  Jacob  Katzenmeyer  srr  al. 

Decided,  April  Term,  1903. 

Judgment  Liens — Priority  of — Effect  of  Dormancy  of — In  County 
Where  Judgment  was  Rendered — And  to  Which  It  Had  Been  Ex- 
tended &y  Issuing  a  Foreign  Execution — Effect  of  Issuing  a  Second 
Foreign  Execution — Need  not  he  Entered  on  the  Foreign  Execu- 
tion Doclcei — Duty  of  Purchaser  to  Search  the  Record  of  Latter 
County, 

1.  The  satisfaction  or  dormancy  of  a  Judgment  are  the  only  contin- 

gencies under  which  a  judgment  lien  created  under  favor  of 
Section  5375,  Revised  Statutes,  ceases  to  exist  against  the  real 
estate  of  the  debtor.  The  effect  of  such  satisfaction  or  dormancy 
is  to  relieve  the  land  of  the  Judgment  debtor,  both  in  the  counties 
wherein  the  judgment  was  rendered  and  in  those  into  which  it  has 
been  extended  by  the  issuing  and  levying  of  a  foreign  execution. 

2.  The  issuing  of  a  second  execution  to  and  placing  it  in  the  hands  of 

the  sheriff  of  a  county  other  than  that  wherein  the  judgment  was 
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rendered,  within  five  years  from  the  issue  and  levy  of  the  first 
execution,  will  prevent  the  judgment  from  becoming  dormant  as 
a  lien  against  the  real  estate  of  the  judgment  debtor  in  such 
county.  Whether  issuing  the  execution  to  the  sheriff  of  the 
county  wherein  the  judgment  was  rendered,  and  having  it  there 
returned,  instead  of  to  the  sheriff  of  the  county  wherein  the  land 
was  situate,  would  keep  the  lien  alive — Quaere, 
3.  There  is  no  statutory  requirement  that  an  entry  be  made  upon  the 
foreign  execution  docket  of  the  issuing  of  a  second  or  subsequent 
execution  from  the  county  wherein  the  judgment  was  rendered; 
and  when  the  record  shows  that  a  judgment  lien  has  been  ac- 
quired, the  duty  devolves  upon  a  prospective  purchaser  to  search 
the  record  of  the  latter  county,  and  ascertain  whether  the  lien 
has  been  kept  alive  or  is  dormant. 

Pabeeb,  J.  (orally) ;  Hatnes^  J.,  and  Hull,  J.,  concur. 

Error  to  the  Court  of  Common  Pleas  of  Wood  County,  Ohio. 

This  case  comes  to  this  court  on  appeal.  One  of  the  defend- 
ants is  the  First  National  Bank  of  NorHi  Baltimore,  Ohio.  The 
proceeding  is  to  marshal  liens,  and  the  controversy  is  about  the 
priority  of  liens.  The  First  National  Bank  obtained  a  judg- 
ment in  the  Court  of  Common  Pleas  of  Hancock  County,  Ohio, 
against  the  defendant,  Jacob  Katzenmeyer,  on  March  31,  1896, 
and  forthwith  caused  an  execution  to  be  issued  upon  the  judg- 
ment to  the  sheriff  of  Hancock  county,  and  which  execution 
was  immediatey  thereafter  received  by  the  sheriflF  of  Wood 
county  and  levied  by  him  upon  certain  lands  owned  by  said 
Jacob  Katzenmeyer  in  Wood  county,  and  the  execution  was 
duly  returned. 

On  November  27,  1901,  the  plaintff,  A.  J.  Steel,  obtained  a 
judgment  in  the  court  of  common  pleas  of  Wood  county  against 
Jacob  Katzenmeyer,  and  caused  an  execution  to  be  issued  and 
levied  upon  this  same  real  estate.  The  defendant,  L.  D.  Lang- 
made,  also  obtained  a  judgment  in  the  Court  of  Common  Pleas 
of  Wood  County  on  December  11,  1901 ;  an  execution  was  issued 
upon  the  judgment  and  a  levy  was  made  upon  this  land.  The 
defendant,  Michael  Auverter,  took  from  Jacob  Katzenmeyer  a 
mortgage  on  this  land  on  July  3,  1896,  and  this  mortgage  was 
duly  filed  for  record,  and  recorded  in  Wood  county,  Ohio. 
Walding,  Kinan  &  Marvin  also  obtained  a  judgment  in  the 
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Conrt  of  Common  Pleas  of  Wood  County  upon  April  30, 
1900,  against  the  defendant,  Katzenmeyer. 

It  will  be  observed  that  one  of  these  judgments  was  obtained 
and  the  mortgage  was  taken  before  five  years  had  expired 
from  the  time  of  the  taking  of  the  judgment  in  favor  of  the 
First  National  Bank  of  North  Baltimore,  Ohio,  and  the  levying 
of  the  execution  issued  thereon,  and  two  of  the  judgments 
werfe  taken  after  the  expiration  of  the  five  years.  It  is  urged  as 
against  the  levy  for  the  bank,  which,  if  it  has  been  kept  alive,  is 
the  first  and  best  lien,  that  its  priority  has  been  lost  by  reason 
of  the  fact  that  an  execution  was  not  issued  upon  the  Hancock 
county  judgment  within  the  five  years  succeeding  the  first  levy, 
and  levied  upon  this  land,  it  being  insisted  that  that  was  neces- 
sary to  keep  the  judgment  alive.  This  statement  of  fact  is  denied 
by  the  First  National  Bank.  It  insists  that  it  caused  an 
execution  to  be  issued  on  March  14,  1901,  to  the  sheriff  of 
Wood  county,  which  was  by  said  sheriff  levied  upon  this  land 
upon  March  15,  1901,  although  it  was  not  returned  to  the 
derk  of  the  court  of  Hancock  county  until  July  11,  1902. 
About  this  dispute  there  is  some  confusion  in  the  evidence, 
but  we  have  arrived  at  a  conclusion  upon  the  law  which  makes 
it  unnecessary  for  us  to  determine  this  issue  of  fact.  It  is 
dear  that  the  first  execution  upon  the  judgment  in  favor  of 
the  First  National  Bank  was  promptly  issued  and  levied  upon 
this  land;  that  another  execution  was  issued  upon  March  14, 
1901y  and  that  it  came  into  the  hands  of  the  sheriff  of  Wood 
eounty;  and  we  find  that  the  receipt  of  the  second  execution 
was  duly  endorsed  upon  the  foreign  execution  docket,  but  we 
are  in  doubt  about  when  the  levy  of  that  execution  was  made, 
i-  e.,  when  the  endorsement  of  a  levy  was  entered  thereon. 

Now  we  are  of  the  opinion  that  suf&cient  was  done  to  keep 
alive  the  judgment  lien  in  favor  of  the  First  National  Bank 
of  North  Baltimore,  and  that  therefore  said  bank  has  preserved 
and  still  holds  its  first  lien  upon  this  property. 

The  statute  bearing  upon  this  subject,  Section  1212,  R.  S., 
provides  for  the  keeping  by  the  sheriff  of  each  county  of  a  *  *  for- 
eign execution  docket,"  for  the  entries  to  be  made  therein  by 
the  sheriff,  and  the  effect  of  such  entries,  to-wit: 
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''And  such  entries  so  made,  shall  be  notice  to  subsequent 
purchasers  and  creditors  of  the  matters  contained  therein." 

Section  5375  of  the  Revised  Statutes  provides  that: 

"Lands  and  tenements,  within  the  county  where  ths  judg- 
ment is  entered,  shall  be  bound  for  the  satisfaction  thereof 
from  the  first  day  of  the  term  at  which  judgment  is  rendered; 
but  judgments  by  confession,  and  judgments  rendered  at  the 
same  term  at  which  the  action  is  commenced,  shall  bind  such 
lands  only  from  the  day  on  which  such  judgments  are  ren- 
dered; and  all  other  lands  *  •  *  shall  be  bound  from  the 
time  they  are  seized  in  execution." 

There  is  no  provision  that  the  effect  of  this  seizure  shall 
cease  at  any  future  time,  or  that  the  lands  shall  cease  to  be 
bound,  though  it  is  reasonable,  and  has  been  decided,  that  if  the 
judgment  becomes  dormant  the  lien  ceases  to  be  operative; 
and,  as  we  understand  it,  the  satisfaction  or  dormancy  of  the 
judgment  are  the  only  ways  by  which,  or  contingencies  upon 
which,  the  judgment  ceases  to  operate  as  a  lien. 

Section  5380,  Revised  Statutes,  provides  when  and  how  a 
judgment  may  become  dormant,  and  impliedly  how  dormancy 
may  be  prevented,  as  follows: 

"If  execution  on  a  judgment  rendered  in  any  court  of 
record  in  this  state,  or  a  transcript  of  which  has  been  filed  as 
provided  in  Section  5377,  be  not  sued  out  within  five  years 
from  the  date  of  the  judgment,  or  if  five  years  intervene  be- 
tween the  date  of  the  last  execution  issued  on  such  judgment 
and  the  time  of  suing  out  another  execution  thereon,  such 
judgment  shall  become  dormant,  and  shall  cease  to  operate 
as  a  lien  on  the  estate  of  the  judgment  debtor." 

Such  dormancy  would  affect  the  lien  of  the  judgment  upon 
lands  in  the  county  where  the  judgment  was  entered  as  well 
as  the  lien  upon  lands  in  another  county  to  which  it  has 
been  extended  by  the  issuing  and  levying  of  an  execution; 
but  in  this  case,  as  I  have  indicated,  the  second  execution  was 
issued  within  five  years  from  the  issuing  of  the  first  execution. 
Five  years  were  not  allowed  to  elapse  without  the  issuing  of  an 
execution.     It  is  contended  that  the  issuing  of  an  execution 
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within  the  purview  of  the  statute^  consists  in  having  the  execu- 
tion go  out  of  the  clerk 's  office  into  the  hands  of  the  sheriff  and 
the  making  of  a  levy  by  the  sheriff,  but  we  think  that  is  not  the 
true  rule.  In  the  case  of  Kelly  v.  Vincent,  8  Ohio  St.,  page  416, 
it  is  held  that: 

^'Taking  a  writ  of  execution  from  the  clerk's  office,  by  the 
judgment  creditor  or  his  attorney,  and  returning  the  same 
to  the  clerk,  without  delivery  to  the  sheriff,  is  not  suing  out  an 
execution  within  the  meaning  of  Section  101  of  the  statute 
of  March  8,  1831,  so  as  to  prevent  the  judgment  becoming  dor- 
mant The  suing  out  execution  expressed  by  the  statute  re- 
quires an  actual  or  constructive  delivery  of  the  writ  to  the 
sheriff." 

We  think  that  a  fair  construction  of  the  statute  on  this 
question  leads  to  the  conclusion  that  all  that  is  required  is  the 
placing  of  the  writ  in  the  hands  of  the  sheriff.  The  cases.  Coal 
Co.  V.  Bank,  55  0.  S.,  233,  and  Mason  v.  Hull,  55  0.  S.,  256, 
we  have  considered  in  arriving  at  this  conclusion,  and  which  we 
think  sustain  our  view  of  the  statute.  We  will  not  take  time 
to  read  from  them  at  this  time,  but  simply  call  attention  to  them. 

It  is  urged  that  a  great  deal  of  inconvenience  may  result 
from  holding  this  way;  that  a  person  examining  the  foreign 
execution  docket  would  be  required  to  go  back  in  the  chain 
of  title  and  find  out  whether  any  foreign  execution  had  ever 
been  levied  upon  the  lands,  the  title  to  which  he  is  examining, 
during  the  time  they  were  owned  by  the  person  against  whom 
the  foreign  execution  was  issued,  and  no  matter  how  far 
back  in  the  history  of  the  title  he  might  find  such  a  foreign 
execution  issued  and  levied  upon  the  land,  he  must  then  go  to 
the  county  where  the  judgment  was  entered  and  ascertain 
whether  the  judgment  had  been  kept  alive  so  that  he  may  know 
whether  the  lien  is  still  in  force.  It  is  insisted  that  it  would 
be  more  reasonable  to  hold  that  there  must  be  a  fresh  levy 
every  five  years,  or  at  least  there  must  be  something  upon  the 
foreign  execution  docket  indicating  that  there  had  been  an 
execution  issued  within  the  five  years ;  but  we  are  of  a  different 
opinion;  we  think  the  statute  does  not  require  it,  and  it  is 
not  unreasonable  to  require  the  search  of  the  record  which 
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it  is  said  would  be  required.  When  it  is  shown  by  the  record 
that  a  lien  upon  the  land  has  been  acquired,  it  devolves  upon 
the  person  buying  the  land  to  ascertain  whether  that  lien  has 
been  kept  alive  or  lost. 

In  this  instance  the  second  execution  was  issued  to  the 
sheriff  in  this  county,  and  the  fact  that  an  execution  was  re- 
ceived, was  entered  upon  the  foreign  execution  docket.  Our 
view  is  that  that  is  not  required,  and  the  judgment  might  be 
kept  alive  by  simply  issuing  an  execution  to  the  sheriff  of  Han- 
cock county,  and  having  it  there  returned;  though  it  is  not 
necessary  to  decide  that  point  in  this  oase. 

We  hold  that  the  lien  first  acquired  by  the  First  Na- 
tional Bank  has  been  preserved  and  kept  alive,  and  the  decree 
will  be  accordingly. 

Fries  &  Painter,  for  plaintiff. 

Baldwin  df  Harrington,  J.  E.  Schatzel,  for  defendants. 


REFORMATION  OP  MORTGAGE. 

[Circuit  Court  of  Hamilton  County.] 

German  National  Bank  v.  Bode,  Guabdian. 

Decided,  December  5,  1902. 

Mortgage— DcBcription  in.  Will  Not  Be  Reformed— If  to  the  Prejudice 
of  Creditors  Without  Notice — Can  he  Had  on  Cross-petition,  When. 

1.  A  mistake  in  the  description  of  property  covered  by  a  mortgage  will 

not  be  reformed  as  against  innocent  creditors  without  knowledge 
because  as  to  them  such  reformation  would  be  the  creation  of  a 
practically  new  mortgage,  and  especially  not  as  against  specific 
property  on  the  faith  of  which  the  unsuspecting  creditors  were 
induced  to  extend  credit 

2.  If  a  reviyor  be  necessary  in  a  case  where  a  court  of  equity  has 

acquired  Jurisdiction  over  property  for  the  purpose  of  adjusting 
a  lien  upon  it,  it  can  be  had  as  well  on  cross-petition  as  by  an 
original  action  for  that  purpose. 

Per  Curiam. 

Two  cases  are  here  decided— German  National  Bank  v.  Bode, 
guardian;  and  Bode,  guardian,  v.  Buehrwein. 
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The  ca^e  of  Strang  v.  Beach,  11  Ohio  St.,  283,  286,  is  so  dif- 
ferent in  one  of  its  essential  features  from  the  ease  at  bar,  that 
it  is  not  an  authority  sustaining  the  judgment  of  the  court 
below.    Brinkerhoff,  C.  J.,  in  Strang  v.  Beach,  says: 

"The  cross-petition  alleges,  and  the  demurrer  admits,  the  fact 
of  mistake,  and  that  the  plaintiff,  at  the  time  he  caused  his  at- 
tachment to  be  issued,  had  knowledge  of  the  mistake,  and  of  all 
Beach's  rights  in  the  land.  The  fact  of  mistake  and  the  fact  of 
notice  are  admitted  by  the  demurrer/' 

In  the  finding  of  facts  by  the  court  below  in  the  case  at  bar 
the  court  expressly  finds  that  the  German  National  Bank  had 
no  knowledge  of  any  mistake  until  the  filing  of  the  petition 
herein;  that  the  credit  was  originally  extended  on  the  faith  of 
this  property  being  unencumbered,  and  that  after  the  execution 
and  recording  of  the  mortgage  mistakenly  describing  lot  239, 
the  loan  by  the  bank  was  renewed  on  the  continued  faith  of 
lot  240  being  free  of  encumbrance.  Strang  v.  Beach,  supra, 
says  that  the  mistake  in  the  mortgage  will  be  corrected  as  against 
attaching  creditors  and  judgment  creditors  of  the  mortgagor 
and  purchasers  under  them  mith  notice  of  such  mistake. 

The  case  of  Adams  v.  Stutzman,  7  Am.  Law  Bee,  76,  is  an 
odd  case,  decided  by  the  Common  Pleas  Court  of  Holmes  County 
and  sustained  on  appeal  to  the  district  court.  It  seems  very 
much  in  point  and  well  considered,  yet  is  not  a  controlling  au- 
thority on  this  court.  It  will  bear  analysis  and  can  be  so  dis- 
tinguished from  the  case  at  bar  that  we  are  not  called  upon  to 
question  it. 

In  that  case  the  description  was  so  defective  that  it  failed  to 
identify  any  land  whatever.  The  defect  was  so  glaring  as  to  put 
a  diligent  creditor  on  the  alert.  In  the  case  at  bar  the  mort- 
gage was  duly  executed  and  recorded,  sufficiently  describing  an 
existing  piece  of  property  of  the  mortgage.  The  more  search- 
ing the  examination  of  the  diligent  creditor  the  more  apt  was  he 
to  be  misled. 

While  the  court  in  Adams  v.  Stutzman,  supra,  boldly  says 
that  notice  is  immaterial,  yet  it  covers  itself  against  possible 
error  on  this  point  in  the  latter  part  of  the  opinion,  where  it 
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finds  that  facts  existed  of  record  sufficient  to  bring  home  notice 
both  of  an  equitable  mortgage  and  the  mistake. 

If  a  defectively  executed  mortgage  will  not  be  reformed  as 
against  attachment  or  judgment  creditors  with  notice  {Bloom 
V.  Noggle,  4  Ohio  St.,  ^5;Erwin  v.  Shuey,  8  Ohio  St.,  509,  510), 
because  of  the  policy  of  the  law  to  avoid  all  vexed  questions 
of  notice  actual  or  constructive  in  determining  priorities,  a  for- 
tiori, a  description  ought  not  to  be  reformed  as  against  innocent 
and  ignorant  creditors,  because  as  to  them  it  is  practically  the 
creation  of  a  new  mortgage,  and  especially  not  as  against  spe- 
cific property,  on  the  faith  of  the  freedom  of  which  the  un- 
suspecting creditor  was  induced  to  extend  credit. 

Judgment  on  this  branch  reversed. 

Having  decided  the  above,  the  error  complained  of  in  No.  3644 
as  to  the  adjustment  and  payment  of  taxes  becomes  inmiaterial 
to  Bode,  guardian,  plaintiff  in  error.  We  are,  however,  of 
opinion  that  the  court  below  was  right  in  this  regard.  A  court 
of  equity  having  acquired  jurisdiction  over  this  property  with 
the  attachment  lien  upon  it,  the  property  being  in  .chancery 
for  the  adjustment  of  this  particular  lien,  a  revivor  may  not 
have  been  necessary,  but  if  it  was,  it  certainly  could  be  had  as 
well  on  cross-petition  as  by  an  original  action  for  that  purpose. 

A,  n.  Bode,  for  Bode,  guardian. 

Stephens  &  Lincoln,  for  German  National  Bank. 
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AN  UNCONSTITUTIONAL  STATUTE. 

[Circuit  Court  of  Erie  County.] 

Mabt  Childs  v.  Jay  J.  Perby  et  al. 

Decided,  September,  1904. 

Conttitutional  Law — Acts  Affecting  County  Officers — Must  Have  CTni- 
form  Operation — Sheriffs  Poundage^Section  12301). 

Section  1230&,  Revised  Statutes,  providing  for  tlie  fees  of  sherifte,  in 
all  counties  having  a  population  of  22,500  or  more  at  the  last  fed- 
eral census,  is  unconstitutional  for  lack  of  uniformity  in  opera- 
tion, and  in  taxing  poundage  sheriffs  must  be  governed  by  the 
general  statute.  Section  1230. 

Hull,  J.;  Haykes/ J.,  and  Pabkeb^  J.,  concur. 

The  real  party  defendant  in  error  is  Henry  Poster,  present 
sheriff.  This  case  is  brought  to  this  court  on  a  petition  in  error 
to  reverse  the  order  of  the  court  of  common  pleas  overruling 
a  motion  to  re-tax  costs. 

The  matter  was  heard  below  on  an  agreed  statement  of 
facts.  It  appears  from  that,  that  the  action  was  brought  by 
the  plaintiff  to  forclose  a  mortgage;  that  there  was  due  on  her 
mortgage  $9,858.18 ;  that  she  had  the  first  lien  on  the  premises 
in  question;  the  property  was  sold  by  the  sheriff  and  bid  in 
by  the  plaintiff  for  $8,000;  the  sale  was  confirmed  and  the 
plaintiff  paid  in  no  part  of  the  purchase  money  to  the  sheriff, 
her  lien  amounting  to  over  $1,800  more  than  the  purchase  price 
— her  bid.  There  was  taxed  poundage  for  the  sheriff  at  1  per 
cent  on  the  amount  of  the  sale,  to-wit,  $80.  This  was  taxed 
under  Section  1230&  of  the  Revised  Statutes,  which  provides  for 
the  fees  of  sheriffs  in  all  counties  having  a  population  of  22,500 
or  more  at  the  last  federal  census,  and  it  is  admitted  in  the 
agreed  statement  of  facts  that  this  county  at  the  last  federal 
census  had  a  population  of  22,500  and  more,  and  that  Ashland 
county,  Geauga  county,  Harrison  county  and  Noble  county, 
and  several  other  counties  of  the  state  had  at  the  last  federal 
oensos  less  than  22,500  population. 
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The  plaintiff  claims  that  this  section  of  the  statutes  is  uncon- 
stitutional, for  the  reason  that  it  is  not  of  uniform  operation 
throughout  the  state,  and  that  therefore  its  provisions  are  void, 
and  that  the  sheriff  must  go  to  the  general  statute  on  this  sub- 
ject, to-wit,  Section  1230.  If  Section  12306  is  constitutional, 
the  sheriff  has  the  right  to  these  costs,  amounting  to  $80.  If  it 
is  unconstitutional,  he  does  not  have  the  right  to  them. 

The  general  staitute — the  one  that  has  existed  for  many  years. 
Section  1230 — ^provided  on  the  question  of  poundage  as  follows : 

**The  fees  and  compensation  of  sheriffs  shall  be  as  follows: 
•  •  •  poundage  on  all  monies  actually  made  and  paid  to  the 
sheriff  on  execution,  decree  or  sale  of  real  estate  (except  on 
writs  for  the  sale  of  real  estate  in  partition)  one  and  a  half 
per  centum  on  the  first  thousand  dollars,  and  one  per  centum 
on  all  sums  over  one  thousand  dollars;  but  when  such  real 
estate  is  bid  off  and  purchased  by  the  party  entitled  to  a  part 
of  the  proceeds,  the  sheriff  shall  not  be  entitled  to  any  pound- 
age except  on  the  amount  over  and  above  the  claims  of  such 
party.'' 

The  fees  and  compensation  of  the  sheriff  generally  are  pro- 
vided for  in  this  section,  which  applies  to  all  of  the  counties  of 
the  state. 

Section  12306  is  found  .in  the  93d  Volume  of  the  Ohio  Laws, 
page  426,  and  was  passed  April  25,  1898.  The  caption  of  the 
section  is,  ''Fees  and  compensation  of  sheriff  in  counties  of 
22,500  or  more."    It  provides  as  follows  in  regard  to  poundage: 

"In  all  counties  which  at  the  last  preceding  federal  census 
had  a  population  of  twenty-two  thousand  five  hundred  or  more, 
and  for  which  there  is  no  provision  made  by  law  for  the  payment 
of  the  sheriff,  he  shall  receive  the  following  fees  and  compen- 
sation: •  •  •  poundage  upon  the  amount  of  all  sales  (except 
in  writs  for  the  sale  of  real  estate  in  partition)  made  by  the 
sheriff  on  executions,  decree  or  sale  of  real  estate  one  per 
centum  thereof." 

The  general  statute  gave  poundage  only  on  all  monies  act- 
ually made  by  and  paid  to  the  sheriff  on  sales,  while  there  is  a 
provision,  as  will  be  observed,  in  the  section  in  question  for 
poundage  on  the  amounts  of  all  sales,  regardless  of  the  amount 
of  money  made,  or  paid  to  the  sheriff. 
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Is  this  Section  12306  in  conflict  with  Article  II,  Section  26 
of  the  Constitution  of  the  state,  which  provides  that  all  laws 
of  a  general  nature  shall  have  uniform  operation  throughout  the 
state? 

Id  State  of  Ohio,  ex  rel  OuUbert,  Auditor,  v.  Yates,  AudiJtor, 

66  0.  S.,  page  546,  the  Supreme  Court  say  in  the  syllabus : 

• 

"Comity  officeirs  are  not  local  officers,  but  are  a  part  of  the 
permanent  organization  of  the  government  of  the  state,  and  the 
subject  of  compensation  to  county  officers  is  not  local  in  its 
nature,  and  an  act  of  the  General  Assembly  upon  that  subject 
is  a  law  of  a  general  nature  which  must  operate  uniformly 
throughout  the  state.  Pearson  et  al  v.  Stephens  et  al,  56  Ohio 
State,  126,  overruled." 

The  question  is  discussed  fully  by  Judge  Davis  in  the  opin- 
ion, and  many  former  decisions  referred  to.  This  case  came 
up  from  Pickaway  county,  an  act  having  been  passed  fixing 
the  salaries  of  the  various  officers  in  Pickaway  county.  Judge 
Davis  in  the  opening  paragraph  of  his  opinion  says : 

''These  acts  are  undeniably  special;  and  to  us  at  least,  it 
seems  almost  as  manifest  that  their  subject  matter  is  of  a  gen- 
eral nature,  and  that  neither  of  them  contains  the  attributes  of 
legitimate  local  legislation.  They  are  special,  because  they  are 
in  terms  restricted  in  their  operation  to  Pickaway  county.  They 
are  of  a  general  nature,  because  the  subject  of  legislation  is  a 
matter  of  general  concern  to  the  state,  and  to  every  county  in 
the  state  and  to  the  inhabitants  thereof  {Kelley  v.  State,  6  0. 
S.,  272).  They  are  not  legitimate  local  bills,  because  the  subject 
matter  is  not  peculiar  to  the  localities  named,  and  it  does  not 
appear  that  there  was  any  necessity  for  such  legislation  either 
in  title,  place  or  circumstance.  Having  said  this,  we  have  said, 
in  substance,  all  that  needs  to  be  said  to  dispose  of  this  case; 
but  in  deference  to  the  authority  which  is  urged  in  support  of 
the  contention  of  the  defendant  in  error,  we  will  be  more  ex- 
pUcit'' 

The  statute  in  question  does  not  relate  to  a  salary,  but  to  the 
fees  of  the  sheriflp,  a  county  officer.  The  same  principle,  however, 
applies  as  would  apply  were  it  a  salary  instead  of  fees,  which 
are  paid  by  the  litigants,  while  a  salary  is  paid  by  the  county. 
It  is  clear  that  this  law  is  of  a  general  nature,  and  therefore 
should  operate  uniformly  throughout  the  state. 
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As  this  law  is  framed  it  could  not  apply  to  several  counties 
in  the  state,  there  being  some  ten  or  twelve  of  less  than  22,500 
population  at  the  last  federal  census;  among  them,  Ottawa,  our 
neighboring  county  on  the  west.  The  statute  does  not  provide 
that  it  shall  apply  to  counties  which  may  hereafter  arrive  at  a 
population  of  22,500,  but  is  restricted  m  its  application  abso- 
lutely to  those  which  had  such  a  population  at  the  last  federal 
census  preceding. 

This  law  does  not  have  a  uniform  operation  throughout  the 
state.  It  is  difficult  to  see  how  it  can  be  claimed  that  a  law 
which  does  not  apply  to  ten  or  a  dozen  of  the  eighty-eight  coun- 
ties in  the  state  has  a  uniform  application  throughout  the  state. 

The  term  ** uniform  operation''  is  defined  by  Judge  Burket 
in  the  67th  0.  S.,  page  77,  as  ** universal."  Certainly  this  stat- 
ute does  not  have  a  universal  operation  throughout  the  state. 

Under  the  recent  decisions  of  the  Supreme  Court,  this  statute 
is  clearly  unconstitutional;  it  is  in  violation  of  Section  26,  Ar- 
ticle II  of  the  Constitution  of  the  state.  It  is  difficult  to  con- 
ceive of  any  reason  why  such  a  law  should  have  been  passed. 
It  is  unreasonable  and  unjust  as  well  as  unconstitutional.  There 
is  no  reason  why  the  fees  of  the  sheriff,  for  the  same  services, 
should  not  be  the  same  in  every  county  in  the  state.  Why  should 
the  sheriff  of  Erie  county  be  entitled  to  $80  costs  in  a  foreclos- 
ure proceeding  because  the  land  happens  to  lie  in  this  county, 
while  in  Ottawa,  an  adjoining  county,  the  sheriff  would  be  en- 
titled to  nothing  for  the  same  service? 

The  judgment  therefore  is  reversed,  and  the  case  remanded 
to  the  court  of  common  pleas,  with  direction  to  re-tax  the  costs 
by  striking  out  the  item  of  poundage  to  the  sheriff  and  taxing 
the  costs  according  to  the  general  statute,  Section  1230. 

Malcolm  Kelley,  for  plaintiff  in  error. 

E.  B.  King  and  0.  C.  Beis,  for  the  sheriff. 
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MJUNCnON  WHERE  A  QUESTION  OF  TITLE  IS  INVOLVED. 

[Circuit  Court  of  Hamilton  County.] 

Thb  Tudob  Boil£b  Manufacturing  Company  v.  Thb  I.  &  E, 

Grebnwald  Company. 

Decided,  August,  1904. 

InfundUm— Questions  of  Title — Depending  upon  Adverse  Possession 
or  Abandoninent — Are  Triahle  to  a  Jury — And  Appeal  Only  to  the 
Orace  of  a  Court  of  Equity— Non-user— Intention — Absence  of 
PhysUxa  Action  or  Formal  Steps  to  Take  Possessions-Payment  of 
Nominal  RenUO— Permanent  Obstruction  of  Access  to— Uses  of 
a  Fee  Inconsistent  with  a  Dominant  Easem^ent. 

L  The  issues  of  "abandonment"  and  "adverse  possession"  are  peculiarly 
appropriate  to  an  action  at  law  and  triable  to  a  Jury,  and  where 
questions  of  title  are  Inyolved,  a  court  of  equity  will  rarely  assume 
the  burden  of  determining  them,  even  though  equitable  remedies 
are  necessary. 

2.  Where  the  Interrentlon  of  a  court  of  equity  is  invoked  to  avoid 

a  multiplicity  of  suits,  It  is  an  appeal  to  the  grace  of  the  court. 

3.  In  order  to  Invoke  such  intervention  for  the  purpose  of  avoiding 

a  multiplicity  of  suits,  there  should  be  a  showing  of  a  probability 
of  a  multiplicity  of  suits.  A  finding  having  been  made  of  such  a 
probability,  it  is  for  the  court  to  extend  its  grace  or  not,  as  it 
may  deem  wise  in  view  of  the  interest  of  equity  and  justice 
involved. 

4.  In  the  case  at  bar,  it  is  held  that  the  acts  and  declarations  of  the 

parties,  taken  In  connection  with  the  surrounding  circumstances, 
constitute  an  intention  to  abandon  the  easement  for  a  right  of 
way,  which  it  is  here  sought  to  protect  by  injunction;  and  that 
the  use  and  dominion  exercised  by  the  defendant  over  the  strip 
made  it  practically  an  appurtenance  to  their  foundry,  without  any 
respect  to  the  use  of  the  strip  as  a  roadway,  and  establishes  their 
title  thereto  by  adverse  possession. 

Per  Curiam. 

The  arguments  and  briefs  of  counsel  have  substanlially  dis- 
posed of  all  questions  involved  herein,  excepting  three,  which 
are: 

First.  Whether  or  not  plaintiff  can  maintain  this  suit  for 
an  injunction. 
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Second.  Whether  or  not  the  Tudor  Boiler  Manufacturing 
Company  had  abandoned  this  easement;  and 

Third.  Whether  this  easement  had .  been  extinguished  by 
the  adverse  possession  of  the  I.  &  E.  Greenwald  Company. 

On  the  first  point,  a  majority  of  the  court  is  of  opinion  that 
the  issue  involved  herein  ought  not  be  tried  in  a  court  of 
chancery,  unless  the  clearest  necessity  therefor  appears.  We 
have  no  doubt  that  a  court  of  equity  has  a  right  to  entertain 
this  action,  but  it  does  not  follow  that  plaintiff  can  maintain 
the  same  as  a  matter  of  right,  and  we  are  not  satisfied  as  to 
the  propriety  of  the  court  entertaining  it. 

The  issues  triable  herein  are  first,  that  of  abandonment, 
which  turns  up  the  issue  of  fact  of  the  intention  of  the  Tudor 
Boiler  Manufacturing  Company.  This  is  an.  issue  of  fact 
peculiarly  appropriate  to  an  action  at  law,  and  triable  to  a 
jury.  The  issue  of  adverse  possession  turns  upon  the  existence 
or  non-existence  of  the  essential  facts  necessary  under  the  laws 
of  Ohio  to  constitute  adverse  possession.  These  issues  of  fact 
are  likewise  appropriate  to  a  suit  at  law,  and  triable  to  a  jury. 
All  of  these  issues  go  to  the  question  of  title,  and  courts  of 
chancery  rarely  assume  the  burden  of  questions  of  title,  and 
even  where  equitable  remedies  are  necessary,  a  court  of  chan- 
cery usually  relegates  parties  to  a  determination  of  questions 
of  title  to  a  court  of  law  before  affording  equitable  relief. 

It  is  claimed  that  the  right  to  maintain  this  action  herein 
rests  upon  the  expediency  of  avoiding  a  multiplicity  of  suits. 
This  is  a  ground  upon  which  a  court  of  chancery  may  enter- 
tain actions  which  otherwise  would  be  legal  in  their  nature, 
but  this  is  an  appeal  to  the  grace  of  a  court  of  equity  to  take 
up  and  try  matters  admittedly  legal  in  their  nature.  In  order 
to  invoke  this  intervention  of  a  court  of  chancery,  there  should 
be  a  showing  of  the  probability  of  a  multiplicity  of  suits,  and 
then  it  is  for  the  court,  upon  finding  such  probability,  to  ex- 
tend its  grace,  or  not,  as  it  deems  wise  in  the  interest  of 
equity  and  justice.  It  is  an  appeal  to  the  jurisdiction  of  the 
court  of  equity  wherein  the  plaintiff  admits  that  he  has  no 
standing  as  a  matter  of  right.  In  the  case  at  bar,  the 
court  finds  no  reason  to  believe  that  there  will  be  a  multiplic- 
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ity  of  suits  at  law.  On  the  contrary,  we  are  of  opinion  that 
if  the  issues  involved  herein  were  once  fairly  submitted  to 
a  jury  under  proper  instructions  from  a  judge  of  a  court  of 
law,  and  the  plaintiflE  prevailed,  it  would  end  this  controversy. 

We  are  of  opinion  that  plaintiff  ought  not  to  appeal  to  a 
court  of  equity  to  try  these  issues  until  it  has  established  its 
this  conclusion  through  any  unwillingness  to  sustain  the  burden 
of  deciding  these  issues,  but  because  it  feels  that  this  cause 
tarns  upon  such  close  and  evenly  balanced  issues  of  fact  that 
a  satisfying  determination  of  the  same  can  only  be  reached 
by  a  submission  to  a  jury.  We  are  therefore  of  opinion 
that  the  plaintiff  herein  is  not  entitled  to  maintain  this  pro- 
ceeding, and  that  an  injunction  should  be  denied,  at  least  for 
the  present,  and  that  plaintiff  should  be  required  to  first  estab- 
lish its  present  right  of  title,  by  at  least  one  action  at  law. 
title  by  at  least  one  action  at  law.    The  court  does  not  come  to 

Lest,  however,  we  should  be  mistaken  in  this  conclusion,  the 
whole  court  has  preferred  to  consider  the  essential  questions 
submitted.  The  question  of  abandonment  is  purely  one  of  in- 
tention on  the  part  of  the  Tudor  Boiler  Manufacturing  Com- 
pany. This  intention  can  only  be  ascertained  from  all  the 
declarations  and  the  acts  of  the  parties  coupled  with  the  sur- 
rounding circumstances.  The  first  significant  fact  is  the  non^- 
user  by  the  Tudor  Boiler  Manufacturing  Company,  for  a  period 
longer  than  twenty-one  years— clearly  from  1857  to  1879.  Dur- 
ing this  time,  without  conflict  in  the  testimony,  the  Tudor 
Boiler  Manufacturing  Company  did  not  use  this  right  of  way 
in  question.  Non-user  for  this  long  period  of  time  may  or  may 
not  be  sufficient  to  indicate  an  abandonment.  In  NaU  &  Iron 
Company  v.  Furnace  Company,  46  0.  S.,  p.  544,  it  is  held  by 
the  Supreme  Court: 

"If  non-user  of  such  road  may  work  an  abandonment  of  it, 
the  non-user  must  be  shown  to  have  extended  for  over  a  period 
of  twenty-one  years." 

Hence,  non-user,  for  a  period  of  over  twenty-one  years,  may 
itself  be  a  sufficient  fact  from  which  to  find  the  intention  of 
abandonment.    The  non-user  for  this  period,  however,  may  be 
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accompanied  by  other  facts  and  circumstances  which  either 
weaken  or  strengthen  it  In  the  case  at  bar  we  have  the  fact 
that  on  January  17,  1876,  at  a  meeting  of  the  directors  and 
stockholders  of  the  Tudor  Boiler  Manufacturing  Company,  at 
which  Mr.  Isaac  Greenwald  was  present,  action  was  taken  to 
notify  the  I.  &  E.  Greenwald  Company  that  the  Tudor  Boiler 
Manufacturing  Company  claimed  the  opening  of  a  forty  foot 
strip,  running  from  their  highway  to  Eggleston  avenue,  the 
rear  of  the  ground  purchased  by  them  from  Niles  &  Company, 
and  they  required  said  street  to  be  opened.  This  is  evidence 
tending  to  contradict  any  intention  of  abandonment.  It  does 
not  appear,  however,  that  any  formal  action  was  taken  to  notify 
the  I.  &  E.  Greenwald  Company — that  they  merely  relied  upon 
the  fact  that  Mr.  Isaac  Greenwald  was  present,  and  was  a  mem- 
ber of  the  Tudor  Boiler  Manufacturing  Company,  and  no  formal 
steps  were  taken  to  open  said  street  at  law,  and  no  physical  ac- 
tion was  taken  to  open  said  street  in  fact.  It  might  be  said,  as 
to  a  third  person,  a  case  "where  actions  spoke  louder  than 
words."  This  is  especially  so,  for  at  that  time  the  relation  ex- 
isting between  the  Tudor  Boiler  Manufacturing  Company  and 
the  I.  &  E.  Greenwald  Company  was  of  the  utmost  cordiality, 
and  it  was  to  the  interest  of  both  that  these  relations  be  main- 
tained. 

Subsequently,  by  resolution  of  the  Tudor  Boiler  Manufactur- 
ing Company,  the  I.  &  E.  Greenwald  Company  was  charged  one 
dollar  per  annum  for  the  use  of  this  right  of  way,  and  this  an- 
nual charge  of  one  dollar  was  paid  for  a  number  of  years  there- 
after, in  the  course  of  mutual  accounting  of  business  transac- 
tions. This  payment  of  one  dollar  per  annum  began  in  the 
year  1879.  As  set  out  in  the  brief  for  plaintiflf,  evidently  the 
only  value  this  payment  has  is  that  it  'illustrates  the  past,"  it 
being  admitted  that  had  the  Tudor  Boiler  Manufacturing  Com- 
pany, by  this  time,  lost  this  right  of  way  by  abandonment,  such 
payment  could  not  re-create  it  As  an  illustration  of  the  past, 
this  annual  charge  has  not  the  significance  that  it  would  have 
if  it  stood  alone.  It  is  so  involved  in  other  business  transac- 
tions of  large  proportion— a  settlement  of  which  was  mutually 
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desirable — ^that  not  much  point  would  be  made  of  a  small  item 
of  this  kind,  and  among  business  men,  if  it  be  yielded,  it  might 
be  for  the  purpose  of  buying  peace. 

As  opposed  to  these  circumstances,  we  have  the  fact  that  the 
Tudor  Boiler  Manufacturing  Company  erected  an  office  build- 
ing  directly  across  the  end  of  this  forty  foot  strip ;  and  by  this 
building  of  its  own  construction,  effectually  shut  itself  off 
from  access  to  the  same,  and  from  any  use  of  the  easement  now 
claimed  by  it.  The  significance  of  this  fact,  on  the  part  of  the 
Tudor  Boiler  Manufacturing  Company,  is  well  illustrated  by 
contrasting  the  case  of  Stokoe  v.  Singers  with  the  case  of  Be- 
gina  v.  Chorley,  12  Q.  B.,  515,  both  of  which  cases  involved  the 
question  of  ancient  lights.  In  the  former,  the  windows  were 
closed  by  a  covering  temporary  in  its  nature ;  in  the  latter,  the 
windows  were  closed  in  a  manner  permanent  in  its  nature.  In 
the  former,  the  court  held  that  an  intention  to  abandon  was  not 
thereby  indicated.  In  the  latter,  on  the  contrary,  the  court  held 
that  the  party,  by  his  action,  had  clearly  indicated  his  intention 
to  abandon  his  right  to  light.  The  case  at  bar  is  one  of  an 
easement  for  roadway  purposes,  and  the  structure  built  by  the 
Tudor  Boiler  Manufacturing  Company  is  one  which  effectively 
shut  its  property  off  from  all  access  to  this  roadway,  and  made 
the  use  of  the  same  at  this  end  impossible.  It  clearly  indicates 
an  intention  upon  the  part  of  the  Tudor  Boiler  Manufacturing 
Company  to  abandon  this  right  of  easement  for  a  roadway  in 
this  forty  foot  strip.  In  addition,  we  have  the  existence  of  the 
sand  shed,  which  was  constructed  by  the  I.  &  E.  Qreenwald 
Company,  a  permanent  structure  necessary  to  the  latter 's  busi- 
ness, and  inconsistent  with  a  right  of  way  over  the  part  of  the 
forty  foot  strip  covered  by  it,  and  a  substantial  obstacle  to  ac- 
cess at  the  end  of  said  strip  to  and  from  it,  and  the  property 
of  the  Tudor  Boiler  Manufacturing  Company. 

We  have  likewise  the  fact  that  during  the  period  from  1857 
to  1879,  this  forty  foot  strip  was  continuously  covered  with  a 
greater  or  less  number  of  cores  and  flasks. 

We  are  now  considering  these  latter  two  items,  not  on  the 
issue  of  adverse  possession,  but  as  collateral  facts  and  circum- 
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stances,  and  the  fact  that  they  existed  so  long  in  plain  view  of 
the  Tudor  Boiler  Manufacturing  Company,  so  completely  de- 
stroying any  use  of  the  roadway  of  this  forty  foot  strip  and 
without  objection,  and  for  the  most  part  with  the  acquiescence 
of  the  Tudor  Boiler  Manufacturing  Company,. as  indicating  the 
attitude  of  mind,  to-wit,  the  intention  to  abandon  on  the  part  of 
the  Tudor  Boiler  Manufacturing  Company.  Thus  marshalling 
the  facts  as  they  appear  on  this  issue,  we  find  t!iat  a  prepon- 
derance is  clearly  in  favor  of  an  intention  to  abandon  on  the  part 
of  the  Tudor  Boiler  Manufacturing  Company,  and  that  the  same 
became  and  was  thereby  abandoned,  and  no  subsequent  acts  of 
the  parties  has  ever  re-established  it. 

A  great  deal  has  been  said  about  the  deeds  from  Fox  and 
Longworth,  and  it  is  claimed  that  the  recitals  in  the  same,  ac- 
cepted by  the  I.  &  £.  Greenwald  Company,  recognize  these  ease- 
ments. Be  that  as  it  may,  these  do  not  affect  in  any  way  the 
question  of  intention  upon  the  part  of  the  Tudor  Boiler  Manu- 
facturing Company. 

We  come  now  to  the  question  of  adverse  possession.  The  facts 
which  the  defense  herein  relied  upon  to  maintain  this  defense 
are  not  much  in  dispute.  It  is  claimed,  however,  that  the  use 
by  the  I.  &  E.  Greenwald  Company  of  this  forty  foot  strip  as 
a  depository  for  their  cores  and  flasks,  in  view  of  the  fact  that 
the  I.  &  E.  Greenwald  Company  held  the  fee  of  said  strip,  is 
not  a  user  of  the  same,  in  its  nature  necessarily  adverse  to  the 
easement  claimed  by  the  plaintiff.  It  is  a  familiar  doctrine  that, 
inasmuch  as  the  owner  of  the  fee  has  all  the  uses  incident  to  a 
piece  of  property  not  inconsistent  with  a  dominant  easement, 
that  until  the  exercise  of  such  right  or  easement  is  asserted, 
any  use  by  the  owner  of  the  fee  is  not  in  itself  adverse. 

This  furnishes  somewhat  of  an  answer  to  the  obstruction  by 
the  cores  and  flasks,  but  does  not  answer  the  interposition  c£  the 
permanent,  substantial  sand  shed,  which  by  its  very  nature  is  a 
denial  of  any  right  of  roadway  use  in  this  strip.  Furthermore, 
at  some  time  between  1857  and  1879,  the  I.  &  E.  Greenwald 
Company  built  a  substantial  fence  along  the  north  side  of  this 
roadway,  and  continuously  maintained  the  same. 
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It  is  extremely  difficult,  from  the  testimony,  to  determine 
whether  or  not  any  or  all  of  these  obstructions  continued  over 
the  whole  period  of  time,  but  we  have  no  difficulty  in  finding 
that  from  1857  to  1879  the  L  &  E.  Greenwald  Company  exer- 
cised dominion  over  this  strip  and  treated  it  practically  as  an 
appurtenance  to  their  foundry,  and  paid  no  respect  to  any  use 
of  the  same  as  a  roadway.  It  is  claimed  that  by  acceptance  of 
the  Fox  And  Longworth  deeds,  and  in  other  ways,  the  I.  &  E. 
Greenwald  Company  admitted  the  title  of  the  Tudor  Boiler 
Manufacturing  Company  for  this  easement.  Such  an  admission 
is  hardly  important,  and  not  at  all  controlling  on  the  issue  of 
adverse  possession — ^adverse  possession,  by  its  nature,  being  to 
destroy  an  admitted  title  and  to  wrest  away  by  physical  hold- 
ing property  rights,  the  title  to  which  may  be  in  another.  On 
this  issue  the  court  is  not  so  strong  in  its  conclusion  as  on  the 
issue  of  abandonment,  but  on  this,  too,  we  find  in  favor  of  the 
defendant. 

We  are  therefore  of  opinion  that  an  injunction  should  be 
denied. 

Kinkead  &  Ellis  and  Paxton  &  Warrington,  for  plaintiff  in 
error. 

Herron,  Oatch  &  Herron,  for  defendant  in  error. 
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LIABILITY  or  LANDLORD  FOR  AOCIDBNT  IN  AN 

OUmUILDINC. 

[Circuit  Court  of  Richland  County.] 

Amanda  Edwards  v.  Peter  Rissler  and  William  Stoodt* 

Decided,  January  Term,  1902. 

Landlord  and  Tenant — Dangerous  Premises — Defects  Inherent  in  Orig- 
inal Construction — Nuisance — Owner  Liable,  When— Liable  Under 
an  Agreement  to  Keep  Premises  in  Repair,  When— Buildings  Ap- 
purtenant to  Main  Building  Demised — Liability  of  Owner  for. 
When— And  to  One  Rightfully  on  the  Premises,  When, 

1.  A  landlord,  who  leases  premises  with  an  existing  nuisance  thereon 

at  the  time  of  leasing,  resulting  from  defects  inherent  in  its 
original  construction,  and  this  occasions  injury  to  a  third  person, 
is  responsible  therefor. 

2.  Where  the  defect  in  the  leased  premises,  rendering  them  dangerous, 

occurs  after  the  demise,  and  the  lessor,  by  virtue  of  the  lease, 
covenants  to  keep  such  premises  in  repair,  and  retains  or  reserves 
the  right  to  enter  for  that  purpose,  he  is  liable  for  injuries  to 
third  persons,  occasioned  by  the  property  becoming  out  of  repair 
and  dangerous. 

3.  A  landlord  is  charged  with  the  duty  of  keeping  in  repair  and  free 

from  danger  an  outbuilding,  appurtenant  to  the  demised  prem- 
ises, constructed  and  maintained  by  him  for  the  accommodation 
and  use  in  common  of  his  tenants,  where  he  has  control  of  such 
outbuilding,  subject  only  to  the  tenants'  right  to  use  the  same  as 
an  outbuilding. 

4.  The  owners  of  a  business  block,  used  for  public  offices,  store-rooms, 

and  the  like,  with  an  outbuilding  and  privy  vault  appurtenant 
thereto,  for  the  accommodation  and  use  in  common  of  their  ten- 
ants and  other  persons  rightfully  about  said  building,  who  retain 
general  control  over  said  outbuilding  and  vault,  and  agree  with 
their  tenants  that  they,  the  owners,  shall  keep  the  same  in  repair, 
and  they  retain  or  reserve  the  right  to  enter  for  that  purpose,  are 
liable  for  substantial  injuries  occasioned  by  said  outbuilding  be- 
coming out  of  repair  and  dangerous  to  one  in  attendance  as  a  wit- 
ness at  a  trial  being  conducted  in  one  of  the  rooms  of  said  building, 
leased  by  said  owners  to  a  Justice  of  the  peace,  for  the  purpose  of 
conducting  the  business  pertaining  to  his  office. 


^Affirmed  by  Supreme  Court,  January  19,  1904.  without  report  (69 
O.  St.,  572). 
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Error  to  the  Common  Pleas  Court  of  Richland  County. 

On  the  21st  day  of  June,  1900,  the  plaintiff  in  error,  Amanda 
Edwards,  plaintiff  below,  filed  her  second  amended  petition  in 
the  Court  of  Common  Pleas  of  Richland  County,  Ohio,  against 
Peter  Rissler  and  William  Stoodt  as  defendants,  and  for  a  cause 
of  action  alleged  in  substance  that  the  defendants,  Rissler  and 
Stoodt,  at  the  time  of  the  happening  of  the  grievances  com- 
plained of,  were  the  owners  of  a  certain  brick  building,  situated 
at  the  comer  of  Main  street  and  Plumb  alley,  in  the  city  of 
Mansfield,  said  county;  that  the  building  on  said  premises  was 
used  for  the  purpose  of  public  ofSces,  J3torerooms  and  the  like, 
and  no  part  of  it  was  used  for  private  homes  or  living  rooms; 
that  it  was  understood  and  agreed  between  the  owners  and  their 
tenants  that  the  owners  shoidd  have  general  control  of  said 
building,  with  the  right  to  enter  the  same  at  any  time  for  the 
purpose  of  making  repairs;  that  it  was,  by  agreement,  the  duty 
of  the  defendants  to  build,  maintain  and  keep  in  repair  all  out- 
buildings that  were  appurtenant  to  the  main  building  that  was 
so  owned  by  defendants  and  leased  to  their  tenants.    At  the  rear 
of  said  building  and  appurtenant  thereto  'there  was,  at  the  time 
of  the  happening  of  the  grievances  complained  of,  a  large  privy 
vault  built  by  defendants  on  said  premises,  and  built  for  the 
accommodation  and  use  in  common  of  their  tenants  and  other 
persons  who  were  or  might  be  in  or  legitimately  about  said 
building,  and  said  privy  was  one  of  the  outbuildings  on  said 
lot  under  the  absolute  control  and  care  of  defendants.     Said 
privy  vault,  as  to  size,  mode  of  construction,  etc.,  is  fully  and 
minutely  described  in  the  petition,  with  the  further  averment 
that  its  original  plan  and  construction  were  faulty,  unsafe  and 
dangerous,  describing  wherein  its  faulty  construction  and  dan- 
gerous character  consisted.  That  this  dangerous  and  unsafe  con- 
dition of  said  outbuilding  and  vault  was,  at  the  time  of  the 
happening  of  the  injuries  to  the  plaintiff  complained  of,  and 
for  a  long  time  prior  thereto,  well  known  to  the  defendants; 
that^  on  account  of  its  unsafe  condition  and  the  defendants' 
knowledge  of  the  same,  they  had,  or  could  have  had,  reasonable 
grounds  to  apprehend  that  persons  using  said  outbuilding  would 
be  in  great  danger  of  injuiy  therefrom. 


J 
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The  petition  farther  states  that  one  Marcus  McDermott  was, 
on  the  18th  day  of  Jaly,  1899,  the  date  the  injury  complained 
of  occurred,  a  duly  elected,  qualified  and  acting  justice  of  the 
peace  in  and  for  Madison  township,  Richland  county,  Ohio; 
that  on  or  about  May  1,  1899,  said  Marcus  McDermott  became 
a  tenant  of  said  defendants  in  said  building,  and  has  so  con- 
tinued to  the  present  time,  he  having  leased  a  room  therein  for 
the  purpose  of  conducting  the  business  pertaining  to  his  office 
as  such  justice  of  the  peace,  said  lease  being  upon  the  terms 
and  conditions  as  to  repairs  hereinbefore  averred  as  common 
to  all  the  tenants  in  said  building.  That  defendants  well  knew 
the  purpose  for  which  said  McDermott  rented  said  room,  and 
knew  that  many  persons,  as  litigants  and  witnesses,  would  of 
necessity  frequent  said  room,  and,  in  the  nature  of  things, 
have  to  use  said  outbuilding.  That  although  defendants  well 
knew  of  the  unsafe  condition  of  said  outbuilding  at  the  time  of 
renting  said  room  to  said  McDermott,  they  willfully,  wrong- 
fully and  negligently  failed  to  apprise  him  of  its  true  condition, 
and  led  him  to  believe  it  was  safe  for  him,  and  the  patrons 
and  others,  frequenters  of  his  office,  to  use  said  outbuilding. 

Plaintiff  further  avers,  that  on  the  occasion  when  she  re- 
ceived her  injuries  therein  complained  of,  she  was  subpoenaed 
as  a  witness  to  attend  a  trial  at  the  office  of  said  justice;  that 
her  attendance  was  a  forced  attendance,  not  voluntary  on  her 
part,  and  that  while  so  attending  said  trial,  having  occasion  to 
use  said  outbuilding,  and  without  any  knowledge  upon  her  part 
as  to  its  unsafe  condition,  she  received  the  injury  complained  of 
in  her  petition,  to  her  damage  in  the  sum  of  $4,000,  for  which 
she  prayed  judgment. 

The  defendants  demurred  to  plaintiff's  said  petition  on  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  court  of  common  pleas  sustained  the  de- 
murrer. Judgment  was  rendered  against  plaintiff  for  the  costs 
in  the  case;  to  which  ruling  of  the  court  the  plaintiff  at  the 
time  excepted.  Petition  in  error  was  filed  in  this  court  to  re- 
verse said  judgment. 
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VooRHEEs,  J.;  DouGLASS,  J.,  and  Donahue,  J.,  concur. 

The  amended  petition  and  demurrer  involve  questions  re- 
lating to  the  liability  of  landlord  and  tenant,  lessor  and  lessee, 
where  a  third  person,  while  rightfully  upon  the  leased  premises, 
has  been  injured  in  consequence  of  the  unsafe,  dangerous  and 
defective  condition  of  said  premises.  It  is  alleged  that  Peter 
Rissler  and  William  Stoodt  were  the  owners  of  a  brick  building 
in  the  city  of  Mansfield,  Ohio,  which  they  had  leased  to  certain 
tenants,  among  whom  was  oi^e  Marcus  McDermott,  a  justice  of 
the  peace,  who  kept  his  office  in  one  of  the  rooms  in  said  build- 
ing, and  was  in  possession  of  and  using  the  same  as  such 
justice  in  conducting  the  business  incident  to  such  office.  That 
at  the  rear  of  said  building,  and  appurtenant  to  the  main  build- 
ing there  was  a  large  privy  vault  for  the  use  and  accommoda- 
tion in  common  of  the  tenants  and  other  persons  who  might  have 
occasion  to  use  the  same  when  rightfully  upon  said  premises. 
Said  privy  vault  is  described  as  being  about  six  or  eight  feet 
square  and  about  ten  feet  in  depth.  That  the  floor  thereof,  on 
account  of  the  long  usage  and  faulty  construction,  was,  at  the 
time  the  same  was  leased  to  tenants,  including  said  McDermott, 
unsafe,  dangerous  and  wholly  unfit  for  use. 

The  petition  further  states  that  at  the  time  said  premises 
were  leased,  and  during  the  term  of  the  leases,  said  outbuilding 
and  vault  were  under  the  exclusive  control  of  the  owners  of  said 
building,  and,  by  the  terms  of  renting  or  leasing,  said  outbuild- 
ing and  vaidt  were  to  be  maintained  and  kept  in  repair  by  the 
owners  for  the  use  of  their  tenants  and  their  patrons.  That  the 
plaintiff,  while  attending  a  public  trial  before  said  justice  of 
the  peace,  under  a  subpoena  as  a  witness,  had  occassion  to  use 
a  privy,  and  without  knowledge  of  the  unsafe  condition  of  said 
outbuilding  and  privy  vault  entered  the  same,  and  on  account 
of  its  decayed  and  unsafe  condition,  the  floor,  without  fault  or 
negligence  on  her  part,  gave  way  and  she  was  precipitated  into 
said  privy  vault  and  was  injured. 

These  conditions  being  alleged  in  the  amended  petition  and 
admitted  by  the  demurrer,  the  question  is :  Are  the  owners  liable 
upon  the  statements  made  in  the  amended  petition  f 
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It  is  apparent  at  once  that  there  was  no  contraoCual  relation- 
ship between  the  plaintiff  in  error  and  the  defendants  in  error, 
and  it  is  not  contended  that  the  right  to  recover  is  based  on  that 
relationship.  It  is  contended  by  plaintiff  in  error  that  the  de- 
fendants in  error,  as  owners  of  said  premises,  owed  her  a  duty 
to  keep  the  same  free  from  dangerous  defects,  and  that  such 
duty  was  created  from  the  fact  that  said  owners  had  control 
of  that  part  of  the  premises  where  the  accident  occurred,  and 
that,  by  the  terms  of  leasing  to  the  various  tenants,  said  owners 
had  undertaken  to  keep  said  premises  in  repair.  On  the  other 
hand  it  is  contended  by  the  defendants  in  error,  the  owners, 
that  liability  in  such  cases  depends  entirely  on  the  question  as 
to  who  invited  the  injured  party  on  the  premises;  arid  that 
there  is  no  implied  warranty  on  the  part  of  the  owners  to  a 
guest,  customer  of  the  tenant,  or  one  rightfully  on  said  premises, 
that  such  premises  are  in  a  safe  condition;  that  if  an  injury 
occurs  on  the  premises  then  the  injured  person  must  look  for 
redress  to  the  person  who  invited  him  into  such  dangerous 
place. 

Liability  of  the  owner  or  landlord  to  persons  rightfully  on  the 
premises  arises  in  two  ways: 

First  Where,  at  the  time  of  leasing,  the  property  is  in  an 
unsafe  or  defective  condition  resulting  from  construction,  or 
is  in  such  want  of  repair  as  to  be  a  nuisance,  and  the  owner 
receives  rent  for  their  use,  the  owner  is  liable  to  persons  right- 
fully on  the  premises  for  injuries  happening  in  consequence  of 
such  defective  and  unsafe  condition,  because  the  nuisance  on 
or  defective  and  unsafe  condition  of  the  premises  was  occasioned 
by  the  owner,  and  he  is  held  responsible  to  such  persons  right- 
fully on  the  premises  even  after  the  lease  of  such  premises 
to  a  tenant  The  erector  or  maintainer  of  a  nuisance  can  not 
relieve  himself  from  liability  to  such  persons  by  assigning  over, 
and  more  especially  where  he  grants  over  and  receives  rent  and 
recompense  for  the  use  of  such  premises,  and  he  continues  to 
permit  the  property  to  remain  a  nuisance  or  in  such  unsafe 
and  dangerous  condition.  The  principle  upon  which  his 
liability  is  based  is,  that  control  is  the  criterion  of  responsi- 
bility, for  control  means  that  power  which  occasions  and  which 
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can  prevent.  The  nuisance  having  been  created,  that  is,  aUowed 
to  originate,  by  the  owner,  manifestly  he  should  be  responsible 
for  its  consequences.  If  the  defect  is  inherent  in  the  original 
Gonstruction,  and  that  occasions  the  injury,  then  the  owner,  or 
landlord,  is  responsible  for  injuries  to  persons  rightfully  on 
the  premises. 

Second.  Where  the  owner,  at  the  time  of  leasing  the  prem- 
ises, assumed  and  agreed  to  maintain  and  keep  in  repair  the 
demised  premises,  and  was  in  the  exclusive,  immediate  and  ab- 
solute charge  and  control  of  such  premises,  the  owner  is  liable 
to  such  persons  rightfully  on  the  premises.  But  when  the 
nuisance  or  unsafe  and  dangerous  condition  of  the  premises 
arises  after  the  demise,  in  absence  of  an  agreement  to  repair  by 
the  owner  and  where  the  owner  does  not  retain  control  over 
said  premises,  the  tenant  would  be  responsible  and  not  the  Lind- 
lord.  The  principle  of  liability  ordinarily  applies  only  to  per- 
sons in  possession  and  having  control  either  as  owner  or  tenant. 

The  cases  of  Burdick  v.  Cheadle,  26  0.  S.,  393,  and  Shindle- 
leek  V.  Moon,  32  O.  S.,  264,  have  been  cited  by  counsel  for  the 
defendants  in  error  as  applicable  to  this  case.  In  those  cases  the 
tenant  himself  had  possession  of  and  control  over  the  property. 
Th^  were  not  cases  where  the  landlord  had  retained  possession 
of  the  premises  and  where  he  exercised  control  over  them  as 
he  saw  fit,  as  is  alleged  in  the  amended  petition  in  this  case, 
and  the  Supreme  Court  recognized  the  principle  in  those  cases, 
that  where  the  landlord  is  in  possession  of  the  premises,  or  of  a 
portion  of  them,  and  exercised  control  over  them,  he  is  liable 
for  negligence  as  the  general  owner  of  such  property  regardless 
of  the  lease.  And  the  court  say,  in  Burdick  v.  Cheadle,  supra, 
at  page  396,  after  discussing  the  maxim,  sic  uiere  tuo  alienum 
laedasi 

"This  principle  ordinarily  applies  only  to  persons  in  posses- 
sion, and  having  control  of  the  property,  either  as  owners  or 
tenants.  But  in  case  a  landlord  undertakes  with  his  tenant  to 
keep  the  premises  in  repair,  having  thus  reserved  the  control 
to  the  extent  necessary  for  making  repairs,  his  duty  to  the 
public  in  relation  to  the  property  is  not  affected  by  the  lease, 
and  he  remains  responsible,  under  the  doctrine  of  the  above 
maxim,  for  defects  arising  from  the  want  of  repairs  during  the 
continuance  of  the  lease." 
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And  on  page  397  the  court  say : 

''The  general  rule  of  law  undoubtedly  is,  that  persons  who 
claim  damages  on  the  account  that  they  were  invited  u)to  a 
dangerous  place,  in  which  they  received  injuries,  must  seek  their 
remedy  against  the  person  who  invited  them.  There  is  nothing 
in  the  relation  of  landlord  and  tenant  which  changes  this  rule." 

And  in  the  case  of  Shindlebeck  v.  Moan,  supra,  the  first  para- 
graph of  the  syllabus  is  as  follows: 

''A  landlord  who  has  demised  property,  parting  with  pos- 
session and  control  thereof  to  a  tenant  in  occupation,  is  not 
responsible  for  injuries  arising  from  defective  condition  of  such 
premises,  when  that  defect  arises  during  the  continuance  of 
the  lease." 

And  on  page  267  the  court  say: 

''The  principle  which  runs  through  cases,  determining  the 
responsibility  of  the  one  or  the  other,  may  be  thus  defined: 
Whoever  had  control  of  the  premises  at  the  time  the  cause  of 
injury  originated,  that  person  is  liable  in  damages,  which  simply 
means  that  the  party  in  fault  must  respond." 

And  on  page  275  the  court  say,  after  discussing  the  case  of 
Burdick  v.  Cheadle,  supra,  and  other  cases : 

"The  rule,  therefore,  deducible  from  the  authorities,  and 
which  is  applicable  to  the  case  in  hand,  is  this:  A  landlord, 
who  is  out  of  possession  of  the  premises,  by  virtue  of  a  demise, 
and  who  has  no  control  over  them ;  who  would  not  have  the  right 
to  enter  therein,  even  to  make  repairs,  without  his  tenant's 
consent,'  is  not  liable  for  accidents  occasioned  by  the  fact  that 
the  property  is  temporarily  out  of  repair. 


9> 


The  Superior  Court  of  Cincinnati  at  General  Term,  in  Dorse 
V.  Fisher,  19  W.  L.  BulL,  106,  in  the  first  paragraph  of  the  i^Ua- 
bus,  say: 

"A  landlord  is  charged  with  the  duty  of  keeping  in  repair 
and  free  from  danger  a  common  passage-way  for  a  number  of 
his  tenants,  where  he  has  control  of  the  passage-way,  subject  only 
to  the  tenants'  right  to  use  the  same  as  a  passage-way." 

In  that  case  the  defendant  was  the  owner  of  a  tenement  house 
in  the  city  of  Cincinnati,  in  which  he  had  fifty-two  tenants, 
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among  whom   were  the  plaintiff^  his  wife  and  two  sons.    In 
the  yard  back  of  the  house  was  a  privy  for  the  use  of  the  ten« 
ants  of  the  house.    The  landlord  desiring  to  improve  hid  prop* 
erty  contracted   for  the  erection  of  a  second  large  tenement 
house  in  the  yard.    The  cellar  of  the  new  building  extended 
some  little    distance  under  the  privy,  which  required  the  re- 
moval of  the  privy  and  the  vault  some  three  or  four  feet.    By 
reason  of  removal  from  its  former  position,  the  wall  of  the  vault 
had  given  ivay  under  one  of  the  doors  and  a  large  hole  was 
made  by  the  caving  in  of  the  earth  adjacent  to  the  wall.    There 
was  evidence  that  the  defendant,  the  owner,  knew  of  the  danger- 
ous condition  of  the  approach  to  the  privy  for  some  days  pre- 
ceding the   accident.    The  plaintiff,  going  out  to  the  privy  at 
night,  in  attempting  to  enter,  fell  into  this  hole  before  described 
and  was  injured.    A  verdict  was  rendered  against  the  defend- 
ant, the  owner,  and  judgment  followed  the  verdict.    At  general 
term  the  judgment  was  affirmed. 

Taf  t,  J.,  in  rendering  the  opinion  of  the  court,  on  page  107, 
says: 

"The  tenants  were  lawfully  entitled  to  use  the  approaches  to 
the  privy.  The  evidence  shows  that  they  shared  this  right 
with  each  other  and  with  the  landlord.  The  landlord  had,  and 
exercised  control  over  the  yard  and  approaches  to  the  privy, 
subject  to  the  right  of  use  by  the  tenants.  Under  these  cir- 
cumstances, the  ordinary  rule  as  between  the  tenant  and  the 
landlord,  that  the  tenant  shall  make  repairs,  is  changed,  and 
the  obligation  to  keep  in  repair  such  common  way,  as  controlled 
by  the  landlord,  is  upon  the  landlord." 

The  general  rule  is  stated  and  authorities  cited  in  2  Shearman 
ft  Bedfield  on  Negligence,  Section  710,  as  follows: 

''And  so  where  a  building  is  let  in  flats  for  offices  or  for  habi- 
tation—the halls,  entries,  stair-ways,  roof  and  yard  not  being 
demised  to  any  tenant  but  used  in  common  by  all— the  landlord 
owes  a  duty  to  the  tenants,  and  to  those  entering  the  premises 
to  visit  them,  to  keep  such  undemised  parts  in  a  reasonably  safe 
state  of  repair." 

In  the  case  of  Loaney  v.  McLean  (1880),  129  Mass.,  33,  the 
court  held: 


62        CIRCUIT  COURT  REPORTS— NEW  SERIES. 

Edwards  v.  Rissler  et  al.  [Vol.  V,  N.  S. 

■   ■  »    ■  . 

''A  landlord,  who  lets  rooms  in  a  building  to  different  ten- 
ants, with  a  right  of  way  in  common  over  a  staircase,  is  bound 
to  use  reasonable  care  to  keep  such  staircase  in  repair;  if  he 
fails  to  do  so,  he  is  liable  to  a  tenant  injured  thereby  while  in 
the  exercise  of  reasonable  care." 

And  the  court  on  page  35  say: 


((' 


Where  a  portion  of  a  building  is  let,  and  the  tenant  has 
rights  of  passage-way  over  staircases  and  entries  in  common 
with  the  landlord  and  the  other  tenants,  there  is  no  such  leasing 
as  will  exonerate  the  landlord  from  all  responsibility  for  the 
safe  condition  of  that  portion  of  which  he  still  retains  control, 
and  which  he  is  bound  to  keep  in  repair ;  as  to  such  portion,  he 
still  retains  the  responsibilities  of  a  general  owner  to  all  persons, 
including  the  tenants  of  his  building." 

Ths  case  is  approved  in  Watkins  v.  Ooodall  (1885),  138  Mass., 
533. 

In  the  case  of  Stenherg  v.  Willcox  (1896),  96  Tenn.,  163  (34 
L.  R.  A.,  615),  the  Supreme  Court  of  Tennessee  held: 

''Where  unsafe  premises  are  leased,  to  be  used  as  a  boarding 
house,  the  lessor,  if  he  knew  the  unsafe  condition  of  the  prem- 
ises, or  could  have  known  it  by  the  exercise  of  reasonable  care 
and  diligence,  is  liable  to  the  lessee's  guest  or  boarder  who  has 
sustained  personal  injuries  as  the  result  of  such  unsafe  condition 
of  the  premises." 

In  the  case  of  Marwedel  v.  Cook  et  al  (1891),  154  Mass.,  235, 
the  court  say: 

"The  owner  of  a  building  let  it  for  office  purposes  to  various 
tenants,  retaining  control  of  the  halls,  stairways  and  elevator. 
The  stairways  were  winding,  and  so  constructed  that  the  nat- 
ural light  was  partially  cut  off,  and  artificial  light,  for  which 
provision  was  made,  was  necessary  at  times  to  render  them  safe. 
During  an  afternoon  in  March  a  woman  went  in  the  elevator 
to  the  fifth  floor  on  business,  and  having  finished  the  same  at 
about  half  past  five  o'clock,  after  the  elevator  had  stopped  run- 
ning for  the  day,  proceeded  to  descend  by  the  stairway,  with 
which  she  was  unacquainted,  then  the  only  mode  of  egress.  A 
tenant  of  the  office  visited  by  her,  seeing  that  the  gas  was  not 
lighted,  cautioned  her  to  be  careful.  As  she  was  going  down 
from  the  fourth  to  the  third  story  it  grew  dark,  but  although 
unable  to  see  she  went  on,  holding  to  the  hand-rail  with  both 
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hands,  and  in  some  way  at  the  turn  in  the  stairs  lost  her  hold, 
fell,  and  was  injured.  Held,  in  an  action  against  the  owner 
of  the  building  for  such  injuries,  that  the  question  whether  the 
defendant  was  negligent  in  not  lighting  the  stairways,  and 
whether  the  plaintiff  exercised  due  care  in  descending  under 
the  circumstances,  were  for  the  jury." 

The  amended  petition  avers  not  only  defects  in  the  original 
eonstruction  of  the  privy  vault,  before  the  renting,  but  it  is 
alleged  that  the  defendants,  as  owners,  at  the  time  of  leasing 
the  same,  assumed  and  undertook  to  maintain  said  outbuilding 
and  vault,  and  the  same  were,  at  the  time  of  the  happening  of 
the  grievances  complained  of,  under  the  exclusive,  immediate 
and  absolute  charge  and  control  of  said  owners;  that,  by  the 
terms  of  renting  or  leasing  of  said  premises,  it  was  no  part  of  the 
duty  of  the  tenants  to  provide,  maintain  or  keep  in  repair  said 
outbuilding  and  vault;  that  by  the  terms  of  the  leasing  by  said 
tenants,  including  said  justice  of  the  peace,  it  was  stipulated 
and  fully  understood  by  said  owners  and  tenants,  that  all  such 
conveniences,  as  said  outbuilding  and  vault,  were  to  be  furnished 
for  the  use  and  convenience  in  common  of  said  tenants  and 
their  patrons  by  said  owners. 

The  rule,  therefore,  deducible  from  the  authorities  before 
mentioned,  and  which  is  applicable  to  this  case,  is  this:  A 
landlord,  who  leases  premises  with  an  existing  nuisance  thereon 
at  the  time  of  leasing,  resulting  from  defects  inherent  in  the 
original  construction,  and  this  occasions  the  injury  to  a  third 
person,  is  responsible;  or,  if  the  defect  occurs  after  the  letting, 
and  the  lessor,  by  virtue  of  the  lease,  covenants  to  repair,  and 
retains  or  reserves  the  right  to  enter  to  make  repairs,  he  is 
liable  for  accidents  occasioned  by  the  property  becoming  out  of 
repair  and  dangerous. 

This  rule  is  well  stated  by  Mr.  Kerr  in  his  work  on  Real 
Property,  Vol.  2,  Section  1227,  as  follows: 

"The  liability  of  a  landlord  for  injury  to  third  persons  in 
the  premises  leased  ceases  with  the  commencement  of  the  ten- 
ant's occupation,  unless  the  landlord  has  expressly  covenanted 
to  repair,  in  which  case  he  is  liable  to  the  same  extent  that  he 
would  be  if  in  actual  occupation  of  the  premises  himself,  upon 
the  principle  that  by  his  covenant  to  repair  he  holds  out  to 
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those  in  the  lawful  occopation  of  the  prenuBes  an  implied  as- 
surance that  th^  are  saf e,  and  an  implied  invitation  to  nse 
all  parts  of  them.  If  there  be  a  reservation  in  the  lease  to  enter 
and  to  view  and  make  improvements,  the  lessor  is  boond  to 
make  the  necessary  repairs  without  notice  to  do  so." 

The  allegations  contained  in  the  amended  petition  in  this 
case  are  sn£Scient  to  hold  the  defendants  liable  on  two  grounds : 
First,  for  defects  inherent  in  the  original  constmction  of  the 
vault;  and,  second,  under  the  terms  of  the  lease,  whereby  they 
retain  control  of  the  building  and  agree  to  keep  the  same  in  re- 
pair. Therefore,  the  court  erred  in  sustaining  the  demurrer, 
and  for  this  reason  the  judgment  is  reversed. 

Cause  remanded  with  instructions  to  overrule  the  demurrer. 

TwitcheR  &  Hartman,  for  defendants  in  error. 
Twitchell  £  Hartman,  for  defendants  in  error. 


LANDLORD  AND  TEHANT. 

[Circuit  Court  of  Franklin  Comity.] 

Charles  W.  Linke  v.  D.  B.  Walcx)tt  et  al.* 

Decided,  January  Term,  1903. 

Rea  Judicat<k— Action  for  Recovery  of  Rent—Not  Barred  5y  Judgment 
in  PrevUnu  Action  to  Recover  PosBession  and  for  Meane  ProftU. 

A  Judgment  in  an  action  for  recovery  of  possession  of  real  property  and 
for  rents  from  and  after  the  forfeiture  of  the  lease  is  not  a  bar 
to  a  suit  for  recovery  of  money  under  the  leasob  which  accmed 
prior  to  the  forfeitnre. 

Wilson,  J. ;  Sullivan,  J.,  and  Summebs,  J.,  concur. 

It  was  not  error  to  sustain  the  demurrer  to  the  supplemental 
answer  or  plea  in  bar.  The  recovery  of  damages  as  for  mesne 
rents  and  profits  in  the  action  for  possession  and  to  declare 
a  forfeiture,  was  no  bar  to  a  recovery  in  this  action  for  rents 
under  the  lease. 

•Affirmed  by  the  Supreme  Court  without  report,  68  Ohio  State,  630. 
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There  was  no  error  in  sustaining  the  demurrer  to  the  seeond 
answer  and  cross-petition  filed  November  10,  1899,  for  the  rea- 
son that  the  defendant  did  not  stand  upon  this  pleading,  but 
filed  another  answer  and  cross-petition  in  which  he  availed  him- 
self of  all  its  material  averments;  and  for  the  further  reason 
that  the  pleading  did  not  state  a  defense  or  cause  of  action. 
Nor  was  it  error  to  sustain  the  demurrer  to  the  third  defense, 
for  no  special  damages  are  pleaded  and  no  eviction  is  averred. 

We  find  no  error  in  the  admission  and  exclusion  of  evidence, 
and  no  prejudicial  error  in  the  charge  of  the  court,  looking  to 
the  state  of  the  proofs  to  which  the  charge  must  be  applied. 

We  find  no  error  on  the  record,  and  the  judgment  is  affirmed 
and  cause  remanded. 

J,  D.  Sullivan,  for  plaintiff  in  error. 

Bathmell  &  Johnson,  for  defendants  in  error. 


RSQjUIREMBNTS  FOR.  THE  PRACTICE  OP  DENTISTRY. 

[Circait  Court  of  Franklin  County.] 

Thb  State  of  Ohio,  ex  kel  Ellsworth  Qlenn,  v.  The  Board 

OF  Dental  Examiners^  etc.* 

Decided,  July  1,  1904. 

BentUtry — Standards  Imposed  by  the  Legislature  for  the  Practice  of-^ 
Tested  Rights. 

1.  One  who  prior  to  1902  had  not  obtained  the  required  certificate  for 

the  practice  of  dentistry  is  not  of  the  excepted  class,  but  Is  in- 
cluded in  the  express  terms  of  the  act  of  that  year  raising  the 
standard  for  the  granting  of  a  certificate. 

2.  A  Tested  right  is  not  conferred  by  a  statute  which  merely  prescribes 

a  method  by  which  such  a  right  may  be  obtained;  and  it  is  com- 
petent for  the  Legislature  to  raise  the  conditions  for  obtaining 
such  a  right  both  as  to  those  who  were  and  those  who  were  not 
theretofore  competent  to  acquire  it. 


^Afllrming  atate^  ex  rel  GJenn^  y.  Board  of  Dental  Examiners^  1 
N.  P.— N.  S..  449. 
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Wilson,  J.;  Sullivan,  J.,  and  Dustin,  J.,  concur. 

We  are  of  opinion  the  judgment  in  this  case  should  be  af- 
firmed. 

The  statute  of  1902  provides: 

**Any  and  all  persons  who  shall  desire  to  practice  dentistry 
in  this  state  after  June  1,  1902,  except  such  persons  as  are 
legally  practicing  dentistry,  as  defined  in  this  act,  in  the  state 
at  the  time  of  the  passage  of  the  act  shall  file  application,'*  etc. 

The  relator  was  not  legally  practicing  dentistry  in  this  state 
at  the  time  of  the  passage  of  the  act  He  had  not  obtained  the 
required  certificate  under  any  of  the  prior  acts  of  the  Legis- 
lature. The  act  of  1902  is  therefore  by  its  express  terms  made 
applicable  to  him — ^not  coming  within  the  excepted  class. 

The  question,  then,  is,  does  it  deprive  him  of  a  vested  right? 

What  he  demands  at  the  hands  of  the  board  is  the  right  to 
practice  his  profession  in  Ohio.  He  had  no  vested  right  to  do 
so  at  the  time  of  the  passage  of  the  act.  It  does  not,  absolutely, 
deprive  him  of  that  right,  or  place  unreasonable  restrictions 
upon  its  acquirement.  That  he  might  have  applied  under  the  for- 
mer act  and  obtained  the  necessary  certificate  according  to  its 
provisions  under  the  facts  pleaded  in  the  petition  was  not  a  vested 
right.  It  simply  provided  the  way  in  which  the  right  might 
become  vested.  It  was  competent,  therefore,  for  the  Legislature 
to  change  the  terms  by  raising  the  standard  as  to  him,  the  same 
as  to  any  one  else  who  was  not  legally  practicing  dentistry  in 
the  state. 

The  right  to  make  the  application  under  the  prior  law  was 
not  such  cause  of  procedure  as  is  affected  by  the  provisions  of 
Section  79,  Revised  Statutes. 

The  judgment  is  affirmed. 

G.  J.  Marriott,  for  plaintiff. 

Attorney-General,  for  defendant. 
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MANDAMUS  TO  COMPIL  LEVY  OF  EXECUTION. 

[Circuit  Court  of  Lucas  County.] 

Thb  State  op  Ohio^  ex  bel  John  Bxjbtscher^  v.  Sebeno  B. 
Chambers,  Sheriff  of  Lucas  County^  Ohio. 

Decided,  May  31,  1904. 

EtecKtUm— Mandamus  Will  not  Lie — To  Compel  Levy  of — Where  there 
it  an  Adequate  Remedy  at  Law — What  Constitutes  an  Adequate 
Remedy  at  Law. 

1  An  action  in  mao4amus  will  not  lie  to  compel  a  sheriff  to  levy  a 
writ  of  ezecutiozk,  where  there  is  a  plain  and  adequate  remedy  by 
due  course  of  law. 

2.  Where  there  is  no  allegation  that  the  defendant  is  insolvent,  or 
that  execution  of  the  writ  is  likely  to  be  defeated  by  the  removal 
of  property  subject  to  levy  beyond  the  reach  of  the  sheriff  during 
the  life  of  the  writ,  and  the  only  ultimate  purpose  is  to  obtain  a 
satisfaction  in  money  of  the  judgment  previously  obtained,  an 
adequate  remedy  exists  at  law,  and  a  writ  of  mandamus  to  com- 
pel the  immediate  levy  of  execution  will  not  be  granted. 

Pabkeb,  J. ;  Hull,  J.,  and  Haynes,  J.,  concur. 

This  is  an  application  hj  petition  and  motion  for  a  writ  of 
mandamus  to  issue  to  command  the  sheriff  to  levy  upon  certain 
property  belonging  to  the  Lake  Shore  Railway  Co.,  which  it  is 
said  had  been  pointed  out  to  the  sheriff  for  that  purpose  by 
the  relator. 

It  appears  from  the  petition  that  the  relator  recovered  a  judg- 
ment at  the  January  Term,  1904,  against  the  Lake  Shore  & 
Michigan  Southern  Railway  Co.  for  the  sum  of  $7,500  and 
costs.  The  judgment  is  in  full  force.  On  the  25th  day  of 
April,  1904,  an  execution  was  issued  on  the  judgment  by  the 
Clerk  of  the  Court  of  Common  Pleas  of  Lucas  County,  Ohio, 
and  placed  in  the  hands  of  the  sheriff.  It  is  averred  in  the 
petitior  herein  that  the  railroad  company  has  abundant  per- 
sonal property  in  Lucas  county  out  of  which  to  satisfy  the 
judgment;  and,  as  I  have  said,  it  is  averred  that  the  relator  has 
pointed  out  to  the  sheriff  certain  personal  property,  and  has  re- 
quested the  sheriff  to  make  a  levy  thereon.    The  petition  further 
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states  that  the  sheriff  has  failed  and  refused  to  make  said  levy, 
and  still  fails  and  refuses  to  make  the  same,  without  any  reason 
for  such  refusal  and  failure ;  that  no  proceedings  have  been  taken 
by  the  said  defendant  to  prosecute  error  from  the  said  judg- 
menty  and  no  bond  has  been  given  in  stay  of  execution  thereon. 
The  relator  says  that  because  of  this  action  or  nonaction,  upon 
the  part  of  the  sheriff,  he  is  unable  to  realize  the  amount  due 
him  upon  said  judgment;  that  he  is  without  remedy  in  the 
premises,  unless  it  be  afforded  by  the  interposition  of  this 
court.  Therefore  he  prays  for  a  writ  commanding  the  sheriff 
to  levy  upon  this  property  which  he  says  he  has  pointed  out. 

The  case  comes  up  upon  an  application  for  either  an  alter- 
native or  a  peremptory  writ,  whichever  may  be  deemed  proper. 
It  was  suggested  by  counsel  who  appeared  on  behalf  of  the 
sheriff  and  as  well  for  the  railroad  company,  that  an  alterna- 
tive writ  might  be  issued,  and  the  questions  made  upon  the 
answer  to  that  writ.  But  it  seemed  to  the  court  from  the  first 
that  whether  even  an  alternative  writ  should  issue  was  exceed- 
ingly doubtful.  Therefore  we  thought  proper  to  have  the  mat- 
ter presented  upon  motion,  and  we  have  concluded  that  the  writ 
shotdd  not  issue. 

The  statute  provides,  in  accordance  with  the  well  settled 
rules  of  the  common  law  upon  the  subject  that  have  been  in 
force  for  a  long  time,  that  the  writ  shall  not  issue  if  there  is  a 
plain  and  adequate  remedy  in  the  premises  by  due  course  of 
law  (Section  6744,  Revised  Statutes).  It  will  be  observed  that 
the  petition  does  not  set  forth  that  the  railroad  company  (the 
defendant  in  the  other  suit)  is  insolvent,  or  that  there  is  any 
danger  that  this  abundance  of  property,  which  the  relator  says 
the  defendant  has  in  this  county,  will  be  gotten  out  of  the  reach 
of  the  sheriff  during  the  life  of  this  writ  or  any  time  in  the 
future,  so  that  the  sheriff  will  not  have  an  opportunity  to  obtain 
satisfaction  of  the  writ  out  of  this  property.  But  the  relator 
insists  that  the  statute  requires  that  the  sheriff  shall  proceed 
immediately,  under  his  writ,  to  levy  upon  the  property  of  the  de- 
fendant that  can  be  reached,  and  obtain  satisfaction  of  the  writ 
The  statute  on  the  subject  contains  language  indicating  that 
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the  sheriff  should  proceed  promptly.  The  word  ** immediately" 
is  used  in  the  statute.  It  appears  that  the  writ  has  sufficient 
time  yet  to  run,  so  that  the  sheriff  may  wait'  several  weeks,  and 
yet  have  time  to  levy  upon  personal  property  and  expose  it  for 
and  bring  it  to  sale  during  the  life  of  the  writ.  But  the 
relator  insists  that  the  sheriff  must  proceed  at  once,  and 
he  insists  through  his  attorney  that  the  railroad  company  is 
backing  the  sheriff  in  such  a  way  as  to  encourage  him  to  delay 
action  upon  this  writ,  with  the  ulterior  purpose  of  having  the 
matter  drag  along  for  a  while,  and  then  file  his  petition  in 
error  and  bond  in  this  court,  for  the  purpose  of  having  the 
matter  go  over  the  summer  adjournment;  whereas,  the  relator 
is  anxious  to  have  the  matter  brought  to  a  speedy  hearing  in 
this  court  before  the  summer  adjournment. 

Since  the  law  provides  that  the  defendant  railroad  company 
may  have  four  months  within  which  to  file  its  petition  in  error, 
and  it  may  pursue  any  legitimate  means  to  avail  itself  of  all 
the  time  allowed  by  the  statute,  of  course  it  can  not  fairly  be 
said  that  it  was  guilty  of  anything  culpable.  On  the  other  hand, 
it  is  quite  apparent,  in  the  absence  of  averments,  that  the  rail- 
road company  is  insolvent  or  that  this  property  is  likely  to  get 
beyond  the  reach  of  the  sheriff;  that  the  complainant  here  has  an 
ulterior  purpose,  which  may  be  entirely  proper  and  laudable,  to 
compel  the  defendant  below  to  file  its  petition  in  error  and 
bond  in  a  shorter  time  than  the  four  months  which  the  statute 
gives  it. 

But  laying  aside  those  considerations,  which  can  have  little 
if  any  influence  upon  our  determination  of  this  matter,  the  real 
question  is,  whether  the  relator  has  a  right  under  the  law  to 
this  writ,  under  these  circumstances.  It  is  insisted  upon  by 
the  relator  that  he  should  not  be  driven  to  an  action  for  dam- 
ages against  the  sheriff,  because  that  might  result  in  his  being 
compelled  to  enter  upon  further  litigation  to  obtain  another 
judgment  upon  which  he  might  have  the  same  trouble  about  ob- 
taining satisfaction,  and  so  on  without  limit.  He  insists,  there- 
fore, that  he  shoidd  have  this  right  of  requiring  the  sheriff  to 
proceed  to  obtain  satisfaction  of  the  judgment  which  he  has  al- 
ready obtained.    Ordinarily,  as  we  read  the  law,  the  right  to  an 
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action  at  law  to  recover  a  personal  judgment,  where  the  measure 
of  damages  is  clear,  and  there  can  be  no  difficulty  about  it,  and 
the  ultimate  right  and  purpose  is  to  obtain  pecuniary  satisfac- 
tion, is  an  adequate  remedy  at  law. 

It  is  quite  evident  that  the  ultimate  purpose  here  is  to  obtain 
a  satisfaction  in  money  of  the  judgment  obtained  in  the  court 
below.  If  the  sheriff  shall  do  any  wrong,  shall  omit  to  perform 
any  duty  whereby  the  satisfaction  of  this  judgment  is  not  ob- 
tained or  is  lost  he  is  liable  upon  his  bond.  It  is  laid 
down  by  the  authorities  that  the  fact  that  the  proceeeding  by 
nmndamus  may  be  a  more  speedy  remedy  than  the  action  at 
law  to  recover  a  money  judgment,  does  not  afford  a  sufficient 
reason  for  proceeding  by  mandamus  rather  than  by  action  at 
law.  I  cite  on  this  point  Merrill  on  Mandamus,  Sections  52, 
53,  in  which  is  given  a  great  many  instances  where  one 
having  an  action  at  law  to  recover  a  money  judgment,  is 
held  to  have  an  adequate  remedy  at  law.  I  also  cite  State,  ex 
rel,  V.  Meiley,  22  0.  S.,  534.  The  same  matter  is  dis- 
cussed in  Moses  on  Mandamus,  page  60.  I  call  attention  to 
State,  ex  rel  Proseus,  v.  Craft,  17  Fla.,  722.  This  is  a  case  that 
resembles  the  case  at  bar  more  closely  than  any  other  case  we 
have  been  able  to  find.  It  was  a  proceeding  against  a  sheriff  to 
compel  him  to  execute  a  writ  which  called  for  satisfaction  in 
money.  We  are  cited  to  many  cases,  and  find  many  oases  where 
the  sheriff  is  required  to  proceed  under  a  writ  of  execution  to 
do  something  else  than  to  obtain  pecuniary  satisfaction,  where 
he  has  been  compelled  to  proceed  by  mandamus;  for  instance, 
to  oust  one  from  premises  and  deliver  same  to  another,  and  to 
give  other  specific  relief  than  money  satisfaction.  This,  how- 
ever, was  an  ordinary  writ  of  execution  upon  which  the  sheriff 
was  required  to  make  the  money.  The  chief-justice,  in  deliver- 
ing the  opinion,  points  out  that  there  was  some  difficulty,  or 
possible  difficulty,  about  the  title  to  the  property  which  the 
sheriff  desired  to  levy  upon  in  this  case,  and  that,  it  was 
stated,  would  afford  a  sufficient  reason  for  not  issuing  man- 
damus; but  the  court  says  this  beside: 

"Again,  the  proceeding  by  mandamus  can  only  be  resorted 
to  where  there  is  no  other  adequate  legal  remedy  to  accomplish 
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the  purpose.  The  plaintiff  wants  to  make  his  money;  he  has 
nothing  else  in  view.  If  a  sheriff  refuses  to  execute  the  writ, 
when  it  is  his  duty  to  execute  it,  the  plaintiff  may  have  his 
action  at  law  against  the  sheriff. 

"We  have  not  found  any  case  decided  by  the  courts  allowing 
a  mandamus  to  compel  a  sheriff  to  make  a  levy  under  an  exe- 
cution in  his  hands.  The  court  has  such  control  over  its  officers, 
and  the  plaintiff  has  such  right  of  action  for  willful  neglect  of 
duly,  that  it  seems  hardly  possible  that  a  mandamus  should  be 
resorted  to,  though  Moses  on  Mandamus,  page  60,  suggests  that 
such  writ  may  lie  when  other  remedies  prove  to  be  inadequate. 
But  that  point  has  not  been  reached  in  this  case.*' 

Moses  on  Mandamus,  at  page  60,  says  this: 

''If  a  summons  or  execution  is  placed  in  the  hands  of  a  sheriff 
to  be  served,  and  he  neglects  or  refuses  to  serve  it,  the  party  in 
whose  favor  it  was  issued  has  a  remedy  by  action  against  the 
sheriff,  and,  therefore,  as  an  ordinary  rule,  a  writ  of  mandamus 
would  not  lie  to  compel  him  to  serve  them.  There  may,  how- 
ever, be  cases  where  such  remedy  by  action  would  be  inade- 
quate, in  which  case  no  doubt  a  mandamus  would  lie  to  compel 
tfie  sheriff  to  perform  his  duty.'* 

We  have  no  fault  to  find  with  that  statement  of  the  law,  but 
we  take  it  that  where  the  case  is  presented  of  an  apparent  solvent 
defendant,  who  is  likely  to  retain  the  property,  so  that  the  sher- 
iff may  reach  it  during  the  life  of  the  writ,  and  where  the  pro- 
ceeding is  to  obtain  satisfaction  in  money,  so  that  an  action 
may  be  had  against  the  sheriff  upon  his  bond,  there  will  be  no 
difficulty  about  the  measure  of  damages;  there  is  an  adequate 
remedy  at  law,  and  the  sheriff  may  not  be  proceeded  against  in 
this  way. 

There  is  another  remedy  at  law  provided  by  our  statute.  Sec- 
tion 5594,  Revised  Statutes,  provides  for  a  very  summary  pro- 
cess and  remedy.    It  is  as  follows: 

"If  an  execution  or  order  of  sale  directed  to  an  officer  come 
to  his  hand  to  be  executed,  and  he  neglect  or  refuse  to  execute 
it;  or  if  he  neglect  or  refuse  to  sell  property  of  any  kind  which, 
hy  any  writ  or  order  he  is  directed  to  sell;  or  fail  to  call  an 
inquest,  or  to  return  to  the  clerk's  office  a  copy  of  the  certificate 
of  appraisement  made  by  the  inquest ;  or  neglect  to  return  to  the 
proper  court  an  execution  or  order  of  sale  to  him  directed,  on 
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or  before  the  return  day  thereof;  or  neglect  to  return  a  correct 
inventory  of  personal  property  taken  on  execution,  unless  he 
return  that  amount  of  the  judgment,  including  costs,  has  been 
paid  to  him;  or  neglect,  on  demand,  to  pay  to  the  person  en- 
titled thereto,  any  money  by  him  collected  or  received  for  the 
use  of  such  person,  at  any  time  after  he  collects  or  receives  the 
same ;  or  neglect  or  refuse,  on  demand,  to  pay  to  the  judgment 
debtor  aU  money  by  him  received  on  any  sale  made,  beyond  what 
is  sufficient  to  satisfy  the  writ  or  order  of  sale,  with  interest 
and  costs,  such  officer  shall,  on  motion  in  court,  and  notice 
thereof  in  writing,  as  provided  in  the  next  section,  be  amerced 
in  the  amount  of  such  judgment,  including  costs,  with  ten  per 
cent,  thereon,  to  and  for  the  use  of  such  plaintiff  or  defendant, 
as  the  case  may  be." 

Under  this  statute  it  is  not  necessary  to  bring  another  action. 
It  is  only  necessary  to  proceed  by  motion  in  the  court  where  the 
judgment  is  obtained,  and  if  the  sheriff  is  chargeable  with  de- 
clining to  execute  his  writ,  the  remedy  is  very  simple  and  very 
summary.  It  was  adopted  in  Oraham  v.  Newton,  12  Ohio,  210, 
for  this  is  not  a  new  statute ;  there  the  sheriff  was  amerced  for 
refusing  to  levy  and  obtain  satisfaction  of  a  judgment,  and  the 
ten  per  cent,  was  added.  He  instituted  proceedings  to  obtain  a 
reversal  of  the  judgment,  and  the  Supreme  Court  affirmed  the 
judgment,  saying  that  the  only  fault  with  it  was  that  the  lower 
court  had  failed  to  compute  and  add  the  interest  before  com- 
puting the  ten  per  cent  penalty;  that  the  ten  per  cent,  penalty 
should  have  been  computed  upon  the  original  judgment,  in- 
terest thereon  and  costs,  and  added  thereto.  If  the  sheriff  is  in 
fault  in  this  matter,  as  complained  by  the  relator,  here  is  another 
very  simple  and  very  effective  remedy  afforded  by  the  statute. 

Whether  he  is  in  fact  at  fault  in  not  making  an  immediate 
levy  is  a  question  about  which  we  now  express  no  opinion,  leav- 
ing that  for  the  court  where  the  proceeding  may  be  instituted. 

For  the  reasons  stated  the  writ  will  be  refused  and  the  pe- 
tition dismissed. 

C.  A,  Thatcher,  for  relator, 

E.  D.  Potter,  for  respondent 
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■ASBMBNT  POR  A  PRIVATE  ROAD. 

[Circait  Court  of  Lorain  County.] 

'J.  D.  Bates  v.  Benjamin  F.  Sherwood. 

Decided,  October  12,  1902. 

Private  Road — Eatement  for.  Haw  Acquired^-Conveyance  Absolute 
Notwithttanding  Agreement  to  Reconvev^-CfeaiUm  of  Way  of 
NeceeHty  l>y  Implication, 

L  An  easement  for  a  private  road  is  acquired  by  one  who  uses  a  well 
defined  track  across  the  land  of  another  in  reaching  land  of  his 
own  otherwise  inaccessible,  where  such  use  has  been  adverse  and 
continuous  for  more  than  twenty-one  years. 

2.  A  deed  of  conveyance,  accompanied  by  a  separate  written  contract 

wherein  the  grantee  agrees  to  reconvey  the  land  to  the  grartor 
or  to  one  whom  he  may  name,  upon  payment  within  a  certain 
time  of  a  specified  sum  without  interest,  is  an  absolute  convey- 
ance and  not  a  mere  security. 

3.  Where  a  way  of  necessity  has  been  extinguished  by  a  union  of 

seizin  it  is  not  revived  by  severance,  but  a  new  way  is  granted 
by  implication  if  the  necessity  continues. 

Caldwell  J.  (orally);  Marvin,  J.,  concurs;  Hale,  J.,  dis- 
sents. 

Heard  on  error. 

The  plaintiff  sets  np  that  the  defendants  on  February  1,  1900, 
and  divers  other  times  between  that  date  and  the  time  of  the 
oommencing  of  this  action,  wrongfully  and  unlawfully  tres- 
passed upon  his  property;  that  defendants  are  insolvent  and 
can  not  respond  to  an  action  for  damages,  and  asks  to  have  them 
restrained  from  trespassing  in  the  future. 

Benjamin  F.  Sherwood  admits  he  did  drive  upon  plaintiff's 
land  at  or  about  the  time  alleged  in  the  petition,  and  then  sets 
out  facts  in  the  petition  to  justify  his  acts  in  so  doing.  He  pleads 
he  is  the  owner  of  ten  acres  of  land  adjoining  plaintiff's  land 
over  which  he  drives  in  reaching  his  land,  and  that  there  is  no 
other  way  to  rea<di  his  land,  and  the  way  in  question,  has  been 
used  by  him  and  his  grantors  for  more  than  twenty-one  years 
without  interruption  or  hinderance ;  that  he  traveled  in  the  same 
defined  roadway  over  plaintiff's  land  leading  to  said  ten  acres. 
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doing  no  damage  to  plaintiff's  freehold.  He  also  pleaded  that 
plaintiff  sold  and  deeded  to  him  said  ten  acres  and  included  in 
his  deed  all  the  appurtenances  belonging  thereto.  He  says  by 
reason  of  the  facts  set  out,  he  has  over  plaintiff's  said  land  a 
way  of  necessity.  H.  Sherwood  answered  he  was  working  for 
his  co-defendant,  and  denies  under  the  same  facts  set  out  in  his 
co-defendant's  answer.    And  the  action  was  dismissed  as  to  him. 

The  reply  denies  that  any  way  of  necessity  or  by  prescrip- 
tion or  in  any  other  form  existed  in  favor  of  defendant.  The 
reply  sets  out  that  Mrs.  Sherwood,  who  was  the  mother  of  the 
defendant,  was  the  owner  of  said  ten  apres,  and  as  such  owner 
gave  plaintiff  a  mortgage,  on  which  there  was  due  in  April,  1899, 
$324 ;  that  she  then  agreed  to  and  did  convey  to  plaintiff  a  deed 
of  said  land,  and  this  was  done  on  an  agreement  that  he  would 
deed  back  to  her  or*  either  of  her  sons  she  might  designate  said 
land,  upon  said  $324  being  paid  to  him  without  interest,  and 
said  deed  to  Benjamin  F.  Sherwood  was  made  in  compliance 
with  said  contract;  that  said  first  deed  was  a  security  and  the 
second  was  only  a  mode  of  redeeming. 

The  pleadings  and  evidence  raise  the  following  questions: 

First.  Was  the  way  in  question  used  for  more  than  twenty- 
one  years  by  defendant  and  his  predecessors  in  title  before  the 
beginning  of  this  action? 

Second.    Was  such  way  by  license? 

Third.  Was  the  transaction  of  the  two  deeds  the  giving  of  se- 
curity in  different  form  and  a  release  of  the  same,  or  are  they, 
in  fact,  deeds  absolute? 

Fourth.    The  effect  of  the  deeds  if  absolute. 

Fifth.  If  the  deeds  are  deeds  absolute  in  fact,  then  is  there 
a  way  by  implication  over  plaintiff's  land? 

Then  the  questions,  does  the  ten  acres  join  plaintiff's  land,  is 
there  any  other  way,  is  a  way  necessary  in  view  of  all  the  facts, 
should  the  parties  have  contemplated  a  way,  or  did  they  con- 
template a  way? 

The  piece  of  land  over  which  it  is  claimed  the  defendant  has 
driven  without  authority,  and  he  was  stopped  by  the  plaintiff 
just  prior  to  bringing  this  action,  is  reached  by  a  lane  from  the 
highway,  which  goes  back  some  little  distance,  and  then  cames 
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woodland  which  belongs  to  the  plaintiff,  and  this  way  leads 
from  the  end  of  that  lane  in  a  diagonal  direction  across  the 
plaintiff's  land,  the  woodland,  to  this  ten-acre  piece,  and  in  that 
way  the  ten-acre  piece  has  been  reached. 

Now  the  defendant  claims  that  this  way  has  been  in  common 
use  for  the  purpose  of  reaching  the  ten  acres  he  owns  for  more 
than  twenty-one  years,  and  he,  therefore,  has  acquired  a  right, 
an  easement,  in  this  way.  The  evidence  upon  this  is  not  much 
in  conflict,  but  very  little,  and  in  fact  it  is  almost  conceded  by 
the  plaintiff  that  this  way  had  a  marked  track  where  the 
wagons  and  vehicles  had  gone  in  reaching  the  ten  acres,  but  some 
little  question  as  to  whether  it  did  not  deviate  from  the  way 
claimed;  but  we  find  that  the  testimony  shows  that  this  way 
had  been  in  use  for  more  than  twenty-one  years  when  Mrs. 
Sherwood  deeded  the  land  to  Bates  and  also  when  Bates  deeded 
it  back  to  the  son,  the  defendant  in  this  action,  and  that  that 
way  had  a  marked  tract  or  course  that  the  wagons  had  pur- 
sued, as  nearly  in  one  track  as  wagons  ever  do  go  in  going 
through  a  woods,  and  that  the  way  was  well  marked  clear 
through  to  the  ten-acre  tract. 

This  way  was  used  not  only  by  the  parties  owning  the  ten 
acres,  Mrs.  Sherwood,  but  was  used  more  or  less  by  the  plaint- 
iff in  this  case  in  drawing  wood  or  timber  and  whatever  he 
wished  to  draw  from  his  own  lot,  and  that  use  had  continued 
for  more  than  twenty-one  years. 

In  the  second  place  it  is  claimed  that  this  way  was  by  license, 
and  the  testimony  tends  to  show  at  a  very  early  time,  very  soon 
after  Mrs.  Sherwood  was  married,  that  application  was  made 
to  the  father  of  the  plaintiff  for  the  privilege  of  driving  over 
this  wood  lot  to  reach  the  land  belonging  to  Mrs.  Sherwood,  the 
ten-acre  piece,  and  there  is  evidence  that  application  was  made 
to  the  plaintiff  after  he  became  the  owner,  having  inherited  it 
from  his  father.  He  testifies  he  made  complaint  that  they 
were  driving  over  there  when  the  ground  was  soft,  and  cutting 
up  the  lot,  and  that  the  understanding  was  when  they  got  per- 
mission to  drive  through  there  that  they  should  drive  only  when 
the  ground  was  hard,  and  that  he  would  stop  them  entirely  if  they 
did  not  refrain  from  driving  when  the  ground  was  soft,  so  they 
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would  not  cut  up  the  woodland,  and  that  then  permission  was  ob- 
tained by  a  promise  to'  either  pay  damages  or  not  drive  when 
the  ground  was  soft,  and  that  has  continued. 

Mrs.  Sherwood  denies  ever  having  made  application  when  she 
was  the  owner  of  this  property  to  either  him  or  his  father  for 
any  permission,  but  she  simply  drove  over  and  used  this  way 
across  the  plaintiff's  wood  lot,  as  a  matter  of  necessity  to 
reach  her  lot  and  without  objection  on  his  part,  and  we  find 
that  the  license  is  not  established  by  the  evidence. 

Then  we  come  to  the  question  of  the  two  deeds.  Mrs.  Sher- 
wood owed  to  the  plaintiff  $324  about  April,  1899,  on  a 
mortgage  that  had  been  running  for  some  time  upon  the  ten 
acres  she  owned.  He  insisting  upon  having  his  money,  an  agree- 
ment was  entered  into,  by  which  agreement  she  deeded  to  him 
absolutely  the  ten  acres — ^that  is,  by  a  deed  absolute  upon  its 
face  in  fee  simple— and  he  says  that  he  gave  back  an  agreement 
at  that  time  that  if  by  December  1  (this  occurred  in  April, 
1899),  following  she  would  pay  back  the  $324  without  interest, 
he  would  then  deed  back  the  land  to  her  or  to  either  of  her  sons 
which  she  might  designate,  and  that  she  designated  the  deed  to 
be  made  to  Benjamin,  the  defendant  in  this  action,  and  Benja- 
min took  the  deed  and  paid  the  $324,  borrowing  the  money  on 
this  same  land.  Benjamin, 'after  that,  perhaps  in  February  or 
some  time  that  winter  or  fall  after  the  deed  was  given,  was  using 
the  land,  and  the  plaintiff  stopped  him  from  using  it,  drove  his 
brother  back  with  the  team,  would  not  allow  him  to  cross,  and 
he  brings  this  action  for  the  trespass,  and  asks  to  have  them 
enjoined  from  crossing. 

The  first  question  that  arises  is.  Were  those  deeds  absolute, 
or  were  they  intended  as  a  security  and  a  mode  of  releasing 
the  security? 

It  appears  that  a  written  agreement  was  made  at  the  time 
that  this  deed  was  made  by  Mrs.  Sherwood  to  Bates  in  April, 
1899.  It  was  supposed  that  was  lost.  It  was  left  with  the  jus- 
tice of  the  peace  who  made  the  deed  and  who  drew  up  the  writ- 
ing, and  he  testifies  and  Mr.  Bates  testifies  as  to  its  contents; 
but  the  young  man,  the  defendant,  went  to  the  justice  of  the 
]peace  about  the  time  he  received  the  deed  to  see  this  writing. 
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and  he  copied  it,  and  he  testifies  that  he  copied  the  whole  of  the 
writing. 

The  contents  of  the  writing  as  given  by  the  justice  and  by 
Mr.  Bates  do  not  correspond  exactly  with  the  writing  that  he 
produced  in  this  copy.  The  copy  that  he  produced  was  simply 
this: 

"April  10,  1899.  This  is  to  certify  that  J.  D.  Bates  will  deed 
ten  acres  of  land  to  Mrs.  Sherwood  or  either  of  her  sons  for 
$324  any  time  before  December  1,  it  being  the  same  ten  acres 
sold  to  Bates  by  A.  A.  Sherwood  [that  was  the  mother]  on  this 
day." 

No  doubt  other  matters  were  there  talked  about,  but  we  be- 
lieve that  this  writing  involves  all  that  was  put  in  it  at  the  time. 
Other  matters  were  talked  about,  no  doubt,  and  might  have  been 
agreed  upon,  but  this  writing  was  the  contract  which  was  en- 
tered into  as  to  deeding  back  this  land. 

Now  it  is  not  necessary  to  discuss  this  whole  matter  as  to  how 
the  parties  acted  and  what  they  did,  but  we  think  those  deeds 
were  absolute  deeds;  that  she  had  no  right  or  authority  to  re- 
deem that  land,  except  by  reason  of  this  contract.  It  was  a  deed 
absolute,  intended  to  be  such,  and  if  she  wanted  to  buy  back 
the  land  and  have  it  deeded  to  herself  or  her  soils  by  December 
1,  1899,  she  could  do  by  paying  Bates  $324.  No  interest  was 
charged  by  Bates.  He  gave  up  the  note,  gave  up  the  mortgage, 
and,  taking  all  the  surrounding  facts  and  the  testimony  as  it  is 
before  us  on  this  question,  we  have  concluded  that  those  deeds 
were  deeds  absolute;  that  he  was  an  absolute  purchaser  of  the 
land,  not  taking  the  deed  as  security,  and  that  when  he  deeded 
it  back,  he  made  a  deed  absolute  to  the  defendant. 

Then  the  next  question  that  arises  is,  what  effect  has  that 
upon  the  use  that  had  been  established  of  this  way  for  more  than 
twenty-one  years?  In  other  words,  the  easement  that  had  been 
established  over  this  land  by  reason  of  user?  We  meet  this 
proposition :  After  the  way  had  been  thus  established  by  long 
user  of  over  twenty-one  years,  the  property — the  ten-acre  piece 
—comes  into  the  same  ownership  as  the  land  over  which  the 
easement  passes,  both  in  the  same  person;  that  we  think  would 
destroy  the  easement,  and  the  easement  being  destroyed  by  rea- 
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son  of  the  ownership,  the  defendant  would  no  longer  have  any 
right  to  pass  over  it  by  reason  of  the  easement  being  established 
by  user. 

The  next  question  in  the  ease  is,  what  effect  did  the  giving 
of  the  deed  by  the  plaintiff  to  the  defendant  have  upon  the 
right  of  defendant  to  pass  over  this  land,  and  that  involves 
several  questions,  as  I  have  stated.  In  the  first  place,  it  is  dis- 
puted, does  the  ten  acres  join  the  plaintiff's  land;  they  comer 
together,  but  the  plaintiff's  land  passes  by  the  corner  of  the 
other  land  to  some  distance,  far  enough  so  that  they  have  driven 
in  there  either  over  the  plaintiff's  land  or  over  his  land  and 
other  land. 

Now  the  question  is,  whether  there  is  a  way  large  enough  there 
for  a  team  to  pass.  They  used  this  ten  acres  of  land ;  it  is  wood- 
land, and  the  Sherwoods  got  their  wood  there,  and  they  passed 
in  and  out  frequently  in  getting  their  firewood.  These  lands 
nearly  comer,  but  Bates'  land  laps  over  the  ten  acres  some  dis- 
tance ;  it  is  in  dispute  what  that  distance  is,  and  it  appears  that 
the  fence  that  comes  up  against  the  side  of  the  ten-acre  piece 
near  the  comer,  between  Mr.  Warren  and  the  plaintiff  in  this 
case;  it  is  claimed  that  fence  has  been  moved  onto  plaintiff's 
land,  and,  that  being  so,  if  it  is  so,  or  suppose  it  is  over,  the 
way  into  this  land  has  been  narrowed  up  at  least  three  or  four 
feet  according  to  some  of  the  witnesses. 

Then  there  is  no  dispute  that  at  that  comer  of  Mr.  Sherwood's 
land  and  the  party  who  owns  the  land  lying  by  the  side  of  his, 
or  by  the  ten-acre  piece  there,  the  corner  between  him  and  his 
neighbor  is  marked  by  a  stone,  and  the  testimony  seems  to  be 
quite  conclusive  that  the  wagons,  in  passing  in  and  out  of  the 
ten-acre  lot  onto  the  plaintiff's  land  have  gone  astride  of  that 
stone  marking  that  comer.  Whether  that  stone  is  correct  or  not 
there  is  no  evidence  to  show.  The  mere  fact  that  a  stone  was 
set  there  is  shown  by  the  evidence.  As  to  whether  or  not  this 
fence  has  been  moved  is  in  dispute;  but  one  thing  is  certain, 
that  teams  did  pass  in  and  out  there  for  a  long  time ;  it  was  so 
used,  and  the  neighbor,  if  any  of  his  land  is  being  used,  is  not 
here  making  any  complaint.  But  the  fact  is  established  that 
these  two  pieces  do  join,  to  some  extent  at  least,  and  that  extent 
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is  such  that  the  plaintiff's  land  has  been  used  in  passing  to  and 
from  the  ten-acre  piece,  and  such  use  seems  to  be  possible  yet. 
And  it  has  been  practical  so  far,  and  we  do  not  see  any  reason 
why,  under  this  evidence,  it  may  not  continue  to  be  so,  and  it 
affords  a  sufScient  gap  to  reach  one  piece  of  land  over  the  other. 

The  evidence  is  pretty  strong  in  this  case  that  Mr.  Warren, 
in  laying  over  that  fence  between  him  and  the  plaintiff,  laid  it 
over  onto  the  plaintiff  three  or  four  feet,  but  he  swears  he  put 
it  in  the  same  place.  Mr.  Bates  swears  he  did,  and  it  is  quite 
conflicting,  and  whether  it  is  on  the  true  line  or  not  there  is  no 
evidence  to  show,  but  the  evidence  is  strong  that  it  was  moved, 
quite  strong  in  this  case,  and  we  could  easily  see  there  might  be 
a  motive  on  the  part  of  Mr.  Warren  to  gain  more  land  and  on 
the  part  of  the  plaintiff  in  this  case  to  cut  off  this  way  over  his 
land  to  allow  Mr.  Warren  to  gain  some  land  there  by  reason  of 
laying  the  fence  over.  But,  however,  we  think  the  lands  do 
abut  so  a  way  is  possible.  The  evidence  shows  there  is  no  other 
way  to  reach  this  land ;  no  road  touches  upon  the  ten  acres,  and 
he  has  no  other  way  by  which  in  law  he  is  permitted  to  reach 
his  land  unless  it  is  in  this  manner.  He  is  cut  off  entirely  from 
the  use  of  his  land  so  far  as  the  evidence  shows.  He  can  not 
appropriate  a  way;  he  is  cut  off,  has  got  to  force  a  way  out 
somewhere  if  he  can  not  get  it  through  this,  or  else  his  land  is 
useless,  and  the  party  who  has  taken  the  mortgage  upon  it  his 
mortgage  is  worth  nothing  except  what  it  would  sell  for  to  some 
one  who  has  land  adjoining. 

In  view  of  all  the  facts,  are  the  parties  to  be  held  to  have  con- 
templated a  way!  As  we  say,  the  plaintiff  was  making  the 
deed  absolute  of  this  property.  If  he  was  not  making  a  deed 
absolute,  then,  as  I  have  already  stated,  the  defendant  has  a 
right  of  way  by  user,  by  long  use.  If  he  simply  took  the  deed 
from  Mrs.  Sherwood  as  a  security,  then  it  would  not  cut  off  the 
right  to  pass  over  this  way  by  reason  of  the  easement  being  es- 
tablished by  long  use.  If  he  took  it  by  deed  absolute,  then  he 
knew  when  he  deeded  this  land  to  the  defendant  that  there  was 
no  other  possible  way  to  reach  the  land  except  over  his  wood- 
land. He  knew  that  way  had  been  long  used,  and  he  must  have 
known  that  the  defendant  would  expect  to  continue  in  its  use. 
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Knowing  all  these  facts,  he  must  have  contemplated  that  that 
way  would  still  be  used,  and  the  defendant,  knowing  all  these 
facts,  would,  it  seems  to  us,  take  it  for  granted  that  he  should 
pass  to  and  from  that  ten  acres  as  it  had  always  been  reached. 
That  being  true,  and  there  being  no  other  way,  and  a  way  of 
necessity  being  required  in  the  case,  as  the  facts  warrant,  we 
think  the  defendant  has  a  right  to  pass  over  this  land  in  reach- 
ing his  woodland,  so  long  as  he  does  no  injury  and  follows  the 
same  marked  path,  and  the  plaintiff's  petition  will  be  dismissed. 

C.  A,  Metcalf,  for  plaintiff  in  error. 

/.  A.  Webster,  for  defendant  in  error. 


PROCEEDINGS  IN  AID  OP  EXECUTION. 

[Circuit  Court  of  Cuyahoga  County.] 

Anthony  Carlin  v.  Hower  &  Higbee. 

Decided,  November  24,  1902. 

Debtor  of  Judgment  Debtor — Having  Admitted  his  Indehtedneaa  in 
Proceedings  in  Aid  of  Execution — Is  Estopped  from  Denying  the 
Debt  in  a  Subsequent  Action — Appeal — Justice  of  the  Peace. 

1.  The  debtor  of  a  Judgment  debtor,  against  whom  proceedings  in  aid 

of  execution  have  been  brought  before  a  justice  of  the  peace,  has 
the  right  of  appeal  from  the  finding  of  the  Justice  as  to  the  fact 
of  his  indebtedness,  and  therefore  can  not  claim  that  he  has  been 
denied  the  right  of  trial  by  Jury  upon  that  question. 

2.  In  a  subsequent  action  brought  by  the  Judgment  creditor  in  the 

common  pleas  court  for  recovery  of  the  sum  ordered  by  the  Justice 
to  be  paid  to  him,  the  debtor  against  whom  the  order  was  directed, 
and  upon  whose  admission  of  indebtedness  it  was  made,  is  es- 
topped from  then  denying  the  indebtedness. 

Marvin,  J. ;  Caldwell,  J.,  and  Hale,  J.,  concur. 

The  parties  here  are  reversed  from  what  they  were  in  the 
court  of  common  pleas,  but  the  terms  ** plaintiff"  and  ** defend- 
ant" in  this  opinion  refer  to  the  parties  as  they  were  in  the 
original  case. 

The  plaintiff  brought  a  suit  against  Anthony  Carlin  and  an- 
other, but  no  service  was  had  upon  the  other  defendant,  so  that 
no  attention  need  be  paid  to  him  in  this  opinion. 
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The  petition  sets  out  that  the  plaintiff  recovered  a  judgment 
against  one  Quigley  before  a  justice  of  the  peace;  that  such 
judgment  has  never  been  paid ;  that  thereafter  proceedings  such 
as  are  authorized  by  Section  6680-1,  Revised  Statutes,  et  seq,, 
were  had  before  the  same  justice;  that  the  defendant  was  duly 
notified,  and  that  the  same  came  on  to  be  heard  before  said 
justice  on  May  2,  1899.  **And  thereupon,  on  said  second  day  of 
May,  1899,  such  proceedings  were  duly  had  in  accordance  with 
such  statute  that,  it  appearing  by  the  admission  of  said  defend- 
ants, Anthony  Carlin  and  Rose  Carlin  (the  other  defendant), 
that  they  were  then  indebted  to  said  Quigley  in  a  sum  sufficient 
to  satisfy  said  judgment  and  costs  of  said  proceedings,  which 
sum  was  then  due  and  payable,  by  the  consideration  of  said 
justice  of  the  peace,  this  plaintiff  duly  recovered  an  order 
against  said  defendants,  Anthony  Carlin  and  Rose  Carlin,  or- 
dering them  to  pay  to  this  plaintiff  the  sum  of  $165.90,''  and 
that  the  defendants  have  failed  to  pay  any  part  of  the  amount 
80  ordered  to  be  paid. 

To  this  petition  the  defendant,  Anthony  Carlin,  filed  an  an- 
swer, in  which  he  admitted  the  recovery  of  the  judgment  by  the 
plaintiff  against  Quigley,  and  that  the  proceedings  in  aid  of 
execution  were  had  upon  such  judgment,  as  is  set  out  in  the 
petition.  The  answer,  however,  specifically  denies  that  the  de- 
fendant is  now,  or  ever  was,  indebted  in  any  sum  whatever  to 
said  Quigley,  and  there  is  also  a  general  denial,  which  puts  in 
question  the  issue  of  whether  he  admitted  before  the  justice  of 
the  peace  upon  proceedings  referred  to  that  he  was  so  indebted. 

Upon  motion  of  the  plaintiff,  which  is  a  partnership,  judg- 
ment was  awarded  it  upon  the  pleadings,  and  it  is  to  reverse 
this  judgment  that  the  present  petition  in  error  is  filed. 

This  raises  the  question  of  the  effect  of  the  order  made  by 
the  justice  of  the  peace  in  the  proceeding  before  him  under  the 
statute  referred  to. 

It  is  urged  on  the  part  of  the  plaintiff  in  error  that  the  de- 
fendant is  not  estopped  from  denying  his  indebtedness  to  Quig- 
ley by  this  order  of  the  justice.  It  is  said  that  the  proceedings 
provided  for  in  the  statute  are  summary,  and  that  the  defend- 
ant would,  if  he  is  not  now  permitted  to  deny  the  indebtedness, 
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be  precluded  from  having  the  question  of  his  indebtedness  to 
Quigley  tried  by  a  jury. 

This  action  was  brought  under  favor  of  Section  6680-5,  Re- 
vised Statutes,  which  reads: 

^'If  the  justice  shall  make  an  order,  pursuant  to  the  preceding 
section,  directing  the  payment  of  money  by  the  person,  part- 
nership or  corporation,  against  whom  the  aforesaid  proceedings 
are  instituted,  and  if  such  person,  partnership  or  corporation 
fail  to  comply  with  said  order,  the  judgment  creditor  may  pro- 
ceed against  such  person,  partnership  or  corporation  by  civil 
actionj  and  thereupon  such  proceedings  may  be  had  as  in  other 
civil  actions,  and  judgment  may  be  rendered  in  favor  of  the 
judgment  creditor  for  what  shall  appear  to  be  owing  the  judg- 
ment debtor  by  such  person,  partnership  or  corporation,  not 
exceeding  the  amount  of  such  order  and  the  costs  of  the  proceed- 
ing against  such  person,  partnership  or  corporation.  An  appeal 
shall  lie  from  such  proceedings  to  the  common  pleas  court  in 
like  cases  and  manner  as  from  other  judgments  of  the  justices 
of  the  peace.'* 

It  will  be  noticed  that  an  -appeal  is  provided  for  in  this  sec- 
tion. The  language,  **An  appeal  shall  lie  from  such  proceed- 
ings to  the  common  pleas  court  in  like  cases  and  manner  as  from 
other  judgments  of  the  justices  of  the  peace''  is  perhaps  not 
altogether  clear  as  to  what  may  be  appealed  from. 

It  has  been  held,  however,  by  the  Circuit  Court  of  Lucas 
County,  in  the  case  of  Deveaux  v.  Leslie,  18  C.  C,  482,  that 
under  this  section  an  appeal  lies  from  the  order  of  payment 
made  by  the  justices,  and  in  the  opinion  Judge  Haynes  calls 
attention  to  the  fact  that  if  it  was  not  intended  by  the  statute 
to  give  an  appeal  from  such  order,  there  was  no  occasion  to 
provide  for  an  appeal  at  all,  because  the  civil  action  provided 
for  in  the  section  to  be  brought  against  the  debtor  of  the  judg- 
ment debtor  would  be  appealable  under  the  general  statutes  pro- 
viding for  appeals. 

We  are  disposed  to  concur  in  this  judgment  of  the  Lucas 
county  court  and  to  hold  that  the  defendant,  Carlin,  might  have 
appealed  from  that  decision,  and  if  so,  the  contention  that  he 
would  be  deprived  of  a  trial  by  jury  upon  the  question  of  his 
indebtedness  to  Quigley  is  disposed  of.    But,  it  is  urged,  that 


CIRCUIT    COUET    BEPOBTS— NEW    SERIES.       78 

19D4.  ]  Cuyahoga  Conotj. 

even  if  this  be  true,  since  the  provision  of  the  statute  is  that, 
upon  suit  being  brought  against  the  debtor  of  the  judgment 
debtor,  '^such  proceedings  may  be  had  as  in  other  civil  actions, 
and  judgment  may  be  rendered  in  favor  of  the  judgment  cred- 
itor for  what  shall  appear  to  be  owing  the  judgment  debtor  by 
such  person,  partnership  or  corporation  not  exceeding  the 
amount  of  such  order/'  etc.,  implies  that  the  judgment  may  be 
for  a  less  amount  than  the  amount  of  the  order,  and  that,  there* 
fore,  the  defendant  must  be  permitted  to  set  up  that  he  is  not 
indebted  to  the  judgment  debtor.  Though  this  is  not  without 
some  weight,  we  think  it  is  not  sound.  Whatever  defense  Carlin 
could  have  made  in  an  action  brought  against  him  upon  a  judg- 
ment, he  could  doubtless  make  in  this  case,  and  no  other. 

In  3  Freeman  Executions  (3d  Ed.),  Section  423a,  p,  2269, 
speaking  of  proceedings  in  aid  of  execution,  it  is  said : 

''The  orders  made  in  supplementary  proceedings  involve  the 
determination  of  issues  of  fact  and  the  application  thereto  of 
rules  of  law ;  and,  as  they  settle  the  rights  of  the  parties  before 
the  court,  they  must  be  given  the  effect  of  res  judicata  in  all 
subsequent  proceedings  between  those  parties  and  others  in 
privity  with  them.  Hence,  if  by  such  orders  money  is  adjudged 
to  be  paid  or  property  to  be  delivered,  they  establish  the  right 
of  the  one  party  to  such  payment  or  delivery  and  the  duty  of 
the  other  to  make  it. 

'*The  parties  before  the  court  are  the  judgment  debtor,  the 
judgment  creditor  and  the  persons  cited  to  appear  or  volun- 
tarily appearing.  All  these  are  bound  by  the  order  or  judg- 
ment of  the  court  or  judge,  because  they  are  parties  thereto  and 
entitled  as  such  to  seek  redress  by  some  revisory  proceeding  if 
the  order  is  erroneous." 

Our  conclusion,  therefore,  is  that  the  facts  set  up  in  the  an- 
swer filed  by  the  defendant  do  not  constitute  a  defense  to  the 
facts  set  out  in  the  petition,  and  that  the  judgment  of  the  court 
of  conunon  pleas  was  right,  and  the  same  is  affirmed. 

Ben  C.  Starr,  for  plaintiff  in  error. 

White,  Johnson,  McCasUn  &  Cannon,  for  defendant  in  error. 
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ADVANCEMENTS  EVIDENCED  BY  PROMISSOILY  NOTES. 

[Circuit  Court  of  Crawford  County.] 

UoHN  L.  Tobias  v.  Jennie  C.  Richardson  bt  al. 

Decided,  January  Term,  1904. 

Advancements — Evidenced  hy  Promissory  Notes — Belonging  to  an  Es- 
tate which  Remained  Unadministered  for  Eighteen  Years— Cause 
of  Action  Accrued,  When — Statute  of  Limitations — Does  not  Bar  a 
Claim  on  a  Note  as  Such,  When — Note  not  Part  of  the  Estate,  But 
an  Advancement — And  Debtor  Heir  Must  Account  to  the  Estate — 
Interest  not  AlUnoahle  after  Ancestor's  Death — Ad/ministrators — 
Jurisdiction — Partition, 

1.  A  contention  as  to  the  right  to  recover  on  a  promissory  note  does 

not  raise  a  question  of  jurisdiction  but  of  title  to  the  note. 

2.  A  cause  of  action  accrues  within  the  meaning  of  the  statute  of  limi- 

tations when  there  co-exists  a  demand  capable  of  present  enforce- 
ment; a  suable  party  against  whom  it  may  be  then  enforced;  and 
a  party  who  has  a  present  right  to  enforce  it.  But  the  statute 
having  begun  to  run  is  not  suspended  by  the  subsequent  failure  of 
any  one  of  these  conditions.  It  follows,  therefore,  that  when  a 
note  becomes  due  after  the  death  of  the  payee,  the  fifteen  year 
limitation  begins  to  run  from  the  administrator's  appointment; 
but  if  a  cause  of  action  on  the  note  accrues  during  the  lifetime 
of  the  holder,  the  statute  of  limitations  begins  to  run  from  that 
date,  and  the  death  of  the  holder  and  failure  to  appoint  an  ad- 
ministrator of  his  estate  would  not  suspend  it. 
S.  A  dbbtor  heir,  who  makes  claim  on  distribution,  is  required  to 
account  to  the  estate  for  the  debt  he  owes,  and  the  amount  he  is 
to  receive  will  depend  upon  the  result  of  the  accounting;  if  his 
debt  is  evidenced  by  promissory  notes,  they  may  in  a  suit  for 
partition  be  regarded  as  advancements,  and  interest  upon  them 
can  only  be  computed  up  to  the  date  of  the  death  of  the  ancestor. 

MooNEY,  J. ;  Day,  J.,  and  Norms,  J.,  concur. 

Error  to  Crawford  Common  Pleas  Court. 

These  proceedings  in  error  [John  L.  Tobias  v.  Jennie  C.  Rich- 
ardson et  al,  and  Jennie  C.  Richardson  et  al  v.  Daniel  M.  Tobias] 
both  originated  in  the  same  action  which  was  commenced  in  the 
court  of  common  pleas.  The  action  was  partition  and  the  par- 
ties to  it  were  the  heirs  at  law  of  one  William  B.  Tobias,  de- 
ceased.    The  lands  involved  descended  to  the  heirs  from  their 
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said  ancestor.  The  petition  stated  that  John  L.  Tobias,  Daniel 
M.  Tobias  and  Jennie  C.  Richardson  were  each  seized  in  fee  of 
the  undivided  one-sixth  part  of  said  lands,  and  Marcus  A. 
Charlton  of  the  undivided  one-thirtieth  part  thereof.  By  sep- 
arate answers  and  cross-petitions  Jennie  C.  Richardson  and  Mar- 
cus A.  Charlton  deny  that  the  interest  of  said  parties  were  truly 
stated  in  the  petition,  and  alleged  that  their  ancestor  died  in- 
testate, seized  in  fee  of  the  lands  described  in  the  petition,  and 
leaving  the  parties  as  named  and  described  in  the  petition  as 
only  heirs  at  law;  that  said  intestate  left  no  personal  estate  for 
distribution ;  that  said  defendants,  John  L.  Tobias  and  Daniel  M. 
Tobias,  at  the  time  of  the  death  of  said  intestate,  were  each  in- 
debted to  him  upon  certain  described  promissory  notes,  which 
are  now  due  and  have  never  been  paid ;  that  each  of  said  debtor 
heirs  holds  his  interest  in  said  lands  subject  to  his  indebtedness ; 
that  said  amounts  so  owing  be  taken  into  account  in  making  par- 
tition and  that  these  cross-petitioners  participate  in  the  par- 
tition and  have  as  their  shares  the  one-sixth  and  one-thirtieth 
part  of  the  lands  respectively  after  the  shares  of  each  of  their 
said  debtors  are  charged  with  the  amount  of  the  indebtedness  to 
the  estate. 

John  L.  Tobias  and  Daniel  M.  Tobias,  by  separate  answer, 
plead,  first,  in  substance,  a  general  denial;  second,  the  statute 
of  limitations;  and  in  addition,  John  L.  Tobias  denies  the  ju- 
risdiction of  the  court.  Cross-petitioners  join  issue  as  to  the 
statute  of  limitations  by  reply.  The  lands  were  ordered  aold. 
A  sale  was  made.  Partial  distribution  of  the  proceeds  ordered, 
but  enough  of  the  fund  was  retained  to  abide  the  further  order 
of  the  court  to  adjust  the  rights  of  the  parties  in  case  the  aver- 
ments of  the  cross-petition,  as  heretofore  stated,  be  well  taken. 
After  the  partial  distribution,  all  of  the  heirs,  owning  in  the 
aggregate  a  seven-fifteenth  interest  in  the  estate,  relinquished 
all  their  rights  in  and  to  the  controversy,  heretofore  stated,  to 
the  cross-petitioners  and  thereupon  and  upon  their  own  motion 
were  dismissed  from  the  action.  The  interests  in  the  estate  may 
be  here  stated,  with  relative  exactitude,  as  one-sixth  each  to  John 
and  Daniel,  and  six-fifteenths  to  Jennie  C.  Richardson  and  four- 
fifteenths  to  Marcus  A.  Charlton. 
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Upon  request,  the  common  pleas  stated  separately  its  findings 
of  fact  and  conclusions  of  law.  From  the  facts  found  it  appears 
that  the  parties  are  heirs  of  said  intestate  and  are  seized  of  and 
own  the  respective  shares  of  the  estate  ''in  the  pleadings  al- 
leged;" that  the  ancestor  died  August  18,  1882,  leaving  no  per- 
sonal estate  for  distribution,  and  seized  of  the  real  estate  de- 
scribed in  the  petition ;  that  no  administrator  of  said  estate  was 
appointed  until  July  30,  1900,  when  an  appointment  was  made 
and  the  administrator  took  possession  of  the  two  promissory 
notes  hereinafter  described ;  that  at  the  time  of  the  death  of  the 
ancestor,  defendant,  Daniel  M.,  was  indebted  to  him  on  a  prom- 
issory note  dated  March  3,  1883,  for  $150,  interest  seven  per 
cent.,  due  one  day  after  date,  and  upon  which  one  year's  interest 
was  endorsed  as  paid  to  the  ancestor;  and  defendant,  John  L. 
was  indebted  upon  a  note  dated  November  1,  1881,  for  $50,  due 
in  one  year,  interest  six  per  cent,  upon  which  no  payment  had 
been  made. 

It  appears  from  the  record  that  the  administrator  of  the  an- 
cestor's estate  procured  from  the  probate  court  a  certificate 
showing  the  amount  of  the  deficiency  of  the  personalty  to  fully 
administer  the  estate ;  that  he  filed  this  certificate  in  the  original 
action  and  that,  upon  partial  distribution,  the  amount  so  cer- 
tified was  paid  to  the  administrator  from  the  proceeds  of  the 
sale.  The  trial  court  found  the  indebtedness  of  Daniel  M.  to 
be  barred  by  the  statute,  and  as  to  him  the  cross-petitions  were 
dismissed,  and  further  found  that  the  amount  of  the  note  of 
John  L.,  with  interest,  should  be  accounted  for  as  part  of  the 
fund  for  distribution  and  distribution  was  ordered  accordingly. 
The  losing  parties  thereupon  commenced  these  proceedings  in 
error  to  reverse  the  adverse  judgments  of  the  common  pleas. 

Plaintiff  in  error,  John  L.  Tobias,  contends  that  said  cross- 
petitions  were  based  upon  promissory  notes,  the  title  to  which 
is  not  in  the  heirs,  but  in  the  administrator,  and  the  court  of 
common  pleas  was  without  jurisdiction  in  the  action.  It  seems, 
however,  upon  the  point  suggested,  that  the  question  is  not  one 
of  jurisdiction,  but  of  the  cross-petitioners'  right  to  recover. 
If  A  brings  an  action  to  recover  upon  a  claim  due  B,  then  A 
must  fail,  but  his  failure  is  not  due  to  any  defect  in  the  juris- 
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diction  of  the  court  in  which  the  action  is  brought^  but  is  due 
to  the  fact  that  the  court,  in  the  full  exercise  of  jurisdiction, 
determines  that  A  has  no  title  to  the  asserted  demand,  and  has, 
in  consequence,  no  right  to  recover. 

By  Section  4980,  Revised  Statutes,  an  action  can  be  brought 
upon  a  promissory  note  only  within  fifteen  years  after  a  cause  of 
action  accrues  thereon.  The  original  action  was  commenced 
February  27,  1902.  Both  of  the  promissory  notes  referred  to  in 
the  pleadings  were  thus  more  than  fifteen  years  overdue.  If 
now  the  cross-petitions  in  the  action  filed  in  March,  1902,  be 
deemed  petitions  in  actions  to  enforce  the  promissory  notes,  it 
becomes  of  first  importance  to  determine  when  the  cause  of  ac- 
tion accrued  in  each  case. 

A  cause  of  action  may  be  said  to  accrue  when  there  co-exists 
(1)  a  demand  capable  of  present  enforcement;  (2)  a  suable  party 
against  whom  it  may  be  then  enforced ;  and  (3)  a  party  in  being 
who  has  a  present  right  to  enforce  it.  In  this  view  it  may  be 
noted  that  a  party  may  be  vested  with  a  present  right  to  enforce 
a  claim  when,  by  reason  of  a  disability,  he  may  not  be  able  to 
maintain  a  present  action  in  his  own  name  and  on  his  own  be- 
half. No  one  will  contend  that  a  cause  of  action  can  accrue 
unless  it  accrues  in  favor  of  some  one  in  being  and  against  some 
one  in  being.  The  note  of  John  L.  Tobias  became  due,  by  its 
terms,  after  the  death  of  the  payee,  William  B.  Tobias.  Upon 
that  note  no  cause  of  action  accrued  to  the  ancestor,  because, 
during  his  lifetime,  there  was  no  breach  of  the  contract  to  pay. 
"W^en,  by  its  terms,  the  note  fell  due,  no  cause  of  action  accrued 
because,  by  reason  of  the  failure  to  have  an  administrator  ap- 
pointed, there  was  no  one  in  being  who  had  a  present  right  to 
enforce  it.  In  fact,  as  an  asset  of  the  personal  estate,  no  cause 
of  action  accrued  on  the  note  until  July  30,  1900. 

The  statute  of  limitations  is  immaterial  so  far  as  barring  a 
claim  on  the  note  as  srich  of  John  L.  Tobias.  When  the  note  of 
Danial  M.  Tobias  fell  due  and  was  not  paid,  a  cause  of  action 
accrued  thereon,  for  the  breach  of  the  contract  to  pay  was  then  a 
present  cause  of  action  with  William  B.,  a  proper  plaintiff,  and 
Daniel  M.,  a  proper  defendant  in  the  action.  The  statute  then 
commenced  to  run,  and,  unless  something  intervened  to  stop  it, 
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the  cause  of  action  on  the  note  is  barred.  It  is  argued  here  that, 
inasmuch  as  William  B.  Tobias  died  shortly  after  the  cause  of 
action  accrued,  and  the  right  to  sue  was  thereafter  suspended 
until  1900,  because  no  administrator  was  appointed,  the  statute 
should  cease  to  run  during  the  same  interval.  The  statute  does 
not  require  that  certain. conditions  shall  continue  to  exist;  that 
the  statute  may  continue  to  run,  but  only  prescribes  the  con- 
dition upon  which  the  statute  will  commence  to  run,  and  pro- 
vides that  at  the  end  of  the  period,  unless  certain  disabilities 
exist,  the  action  is  barred.  The  case  of  Daniel  M.  is  not  within 
any  exception  named  in  the  statute  or  recognized  by  our  courts, 
and  so  the  claim  against  him,  considered  merely  as  one  upon  his 
note,  is  barred  by  the  statute  of  limitations. 

But  the  causes  of  action,  or  the  claims  made  by  the  cross-pe- 
titioners, can  not  be  well  founded  upon  either  of  these  notes  as 
such.  The  notes  are  personal  property,  assets  of  the  estate,  and 
the  title  to  them  is  in  the  administrator,  and  these  cross-petition- 
ers have  no  right  to  enforce  them  whether  the  causes  of  action 
thereon  be  barred  or  not 

The  original  action  was  one  to  partition  real  estate  among 
co-tenants,  and  so,  as  a  court  of  equity,  the  conunon  pleas  was 
asked  to  apart  the  lands  so  that  each  party  might  have  in  sever- 
alty that  part  of  the  joint  estate  to  which  in  law  and  in. equity 
he  was  entitled.  The  heirs  had  held  this  land  in  common  since 
1882,  when  it  descended  to  them.  Each  heir  took  a  certain  share 
of  this  land  at  the  moment  of  the  death  of  the  ancestor,  and 
whatever  title  and  interest  each  then  took  he  now  has  undi- 
minished and  unaugmented.  At  that  time  it  seems  there  was  no 
personal  estate  of  the  intestate  for  distribution.  The  ancestor's 
property,  as  far  as  we  are  advised,  consisted  of  this  land  and 
these  notes ;  and  this  property,  the  law,  by  its  policy,  casts  upon 
these  heirs  to  be  divided  equally  per  stirpes,  A  debtor  heir, 
who  makes  claim  on  distribution,  is  required  to  account  to  the 
estate  for  a  debt  he  owes,  and  receive  his  share  of  the  joint  es- 
tate by  the  result  of  his  accounting. 

''When  the  lands  of  the  intestate  descend  to  his  children, 
there  being  no  personal  estate  for  distribution,  the  interest  of 
each  child  in  the  lands  is  subject  to  his  indebtedness  to  the  in- 
testate" {Keever  v.  Hunter,  62  Ohio  St.,  616). 
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"It  is  inequitable  and  at  variance  with  the  policy  defined  in 
our  statutes,  to  permit  one  to  share  in  an  estate  which  is  dimin- 
ished by  his  default  and  to  the  prejudice  of  those  whose  rights 
are  equal  to  his**  {Keever  v.  Hunter,  supra,  page  619). 

On  the  same  page  of  the  opinion  Judge  Shauck  says : 

*'rt  is  not  important  whether,  to  secure  equality  in  cases  of 
this  character,  we  adopt  the  doctrine  of  equitable  set-off,  as  has 
been  done  by  some  courts,  or,  for  that  purpose,  regard  the  debt 
as  an  advancement,  as  has  been  done  by  others." 

It  appears  later  in  the  opinion  that  th6  theory  of  advance- 
ment is  inclined  to,  if  it  is  not  adopted  by  the  court.  In  the 
original  case  here  both  of  the  debtor  heirs  had  the  right  to  have 
an  administrator  appointed  and  the  duty  to  pay  their  notes. 
They  failed  to  exercise  the  right  and  to  discharge  the  duty. 
Under  these  circumstances,  when  upon  the  facts  two  views  may 
be  entertained,  by  one  of  which  the  failure  to  pay  the  notes  and 
to  take  the  necessary  precedent  steps  for  that  purpose  is  wrong- 
ful, and  by  the  other  the  retention  of  the  money  due  is  rightful, 
it  should  not  rest  with  the  debtor  to  say  that  his  ambiguous 
conduct  should  receive  such  a  construction  as  would  make  him 
a  wrongdoer  and  enable  him  to  work  injustice  to  his  co-heirs. 
We  think,  under  the  circumstances  of  this  case,  that,  by  opera- 
tion of  law  and  with  the  implied  consent  of  all  the  heirs,  the 
debts  of  both  John  and  Daniel  were  converted  into  and  became 
advancements  from  the  personal  estate  at  the  death  of  the  an- 
cestor ;  and  we  believe  that  these  debtors  should  now  be  estopped 
to  deny  that  such  is  the  situation.  So  considered  and  as  among 
the  heirs  the  notes  would  then  cease  to  be  personal  assets  of  the 
estate,  and  the  administrator  would  have  no  duty  in  respect  to 
them,  nor  even  on  distribution  to  recognize  them,  since  there  is 
no  personal  estate  to  distribute,  and  by  the  application  of  Sec- 
tion 4171,  Revised  Statutes,  to  the  case,  the  desired  equality 
would  be  effectually  preserved.  That  section  provides  that  if 
an  advancement  be  made  from  personal  estate,  «Lnd  it  exceeds 
the  share  that  would  come  from  the  personal  estate  to  the  person 
receiving  the  advancement,  he  shall  receive  so  much  less  of  the 
real  estate  as  will  make  his  whole  share  equal,  as  near  as  can  be 
estimated,  to  that  of  the  other  heirs  of  the  same  degree. 
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In  the  event  of  such  advancements  being  made,  it  is  evident 
that  a  division  of  the  estate  of  both  kinds  is  necessary  to  a  de- 
termination of  the  question  of  interest  of  the  person  advanced 
in  the  kind  of  property  in  which  the  advancements  were  equal- 
ized. So  that,  in  the  case  here,  John  and  Daniel  never  in  fact 
inherited  each  the  one-sixth  of  these  lands,  but  they  did  inherit 
so  much  less  than  one-sixth  each  as  would  enable  their  debts  to 
the  estate  to  be  considered  as  advancements  and  equalized.  Their 
shares  were  not  definite  and  charged  with  a  specific  lien  as  a 
debt,  but  the  whole  land  constituted  a  fund  to  equalize  the  ad« 
vancements  and  be  the  source  of  an  equal  division  to  the  heirs. 
John  and  Daniel  did  not  each  hold  the  one-sixth  part  of  this 
land  as  his  own  so  as  to  be  enabled  to  say  that  the  statute  of 
limitations  has  run  against  a  lien  upon  a  definite  share,  but  all 
the  heirs,  as  tenants  in  common,  held  the  land,  each  .to  have 
such  share  therein  as,  upon  equalizing  the  advancements,  should 
be  determined.  The  other  heirs,  it  seems  to  us,  have  the  un- 
doubted right  to  hold  possession  of  the  land  until  one  chief  pur- 
pose of  the  common  possession  has  been  realized,  to-wit,  until 
the  advancements  have  been  equalized.  It  appears  affirmatively 
that  the  personal  estate  of  the  intestate  has  been  fully  admin- 
istered and  the  debts  all  paid.  In  such  case  clearly,  under  the 
case  already  cited,  we  are  not  concerned  with  possible  claims  of 
the  administrator  to  these  notes. 

We  have  adapted  the  theory  of  advancements  in  this  case, 
and,  to  be  consistent,  that  theory  must  be  followed  throughout 
the  entire  case. 

Section  4172,  Revised  Statutes,  is  as  follows: 

**If  the  value  of  the  estate,  real  or  personal,  so  advanced,  is 
expressed  in  the  deed  of  conveyance,  or  in  the  charge  thereof, 
made  by  the  intestate,  or  in  the  receipt  in  writing,  given  by  the 
person  receiving  such  advancement,  it  shall  be  considered  and 
taken  to  be  of  that  value,  in  the  division  and  distribution  of  the 
estate,  otherwise  it  shall  be  estimated  at  its  value  when  ad- 
vanced.'' 


At  the  death  of  the  intestate,  Daniel  M.  owed  him,  in  prin- 
cipal and  interest,  to  that  day  on  his  note,  $154.81 ;  and  at  the 
same  time  the  amount  of  principal  and  interest  on  John's  note 
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was  $52.65,  and  it  was  at  that  time  that  these  debts  became  ad- 
vancements, and  at  that  time  a  quantum  of  interest  in  the  land 
ti^en  by  inheritance  became  fixed.  Counsel  for  cross-petition- 
ers insist  here,  with  emphasis  and  truly,  that  the  right  then 
fixed  remains  unchanged.  These  debts,  as  such,  ceased  longer 
to  exist,  and  by  inheriting  a  less  share  in  the  real  estate  than 
they  would  otherwise  be  entitled  to,  the  debts  were  in  effect  paid. 
Upon  what  principle  can  either  of  these  debts  continue  to  bear 
interest!  We  are  convinced  that  they  should  not  do  so.  We 
are  aware  of  the  cases  in  which  it  is  held  that  advancements, 
after  the  death  of  the  intestate,  shall  bear  interest;  but  these 
cases  are  at  variance  with  the  provisions  of  Section  4172,  Re- 
vised Statutes,  and  with  the  equitable  holding  in  Hosmer  v. 
Sturges,  31  Ohio  St.,  657,  as  well  as  with  the  theory  that  the 
debtor  heirs  inherited  less  of  the  land  by  reason  of  their  in- 
debtedness. No  interest  should  be  charged  upon  these  amounts 
after  the  ancestor's  death,  but  the  sums  to  be  equalized  should 
be  $154.81  to  Daniel  and  $52.65  to  John,  and  no  more. 

These  two  proceedings  in  error  will  be  ordered  to  be  consoli- 
dated and  distribution  of  the  residue  of  the  fund  will  be  or- 
dered accordingly. 

FinUy  &  Oallinger,  for  plaintiff  in  error. 

0.  F.  Schdber  and  8.  W.  Bennett,  for  defendan-ts  in  error. 


SUBROGATION  OF  ONE  DISCHARGING  A  MORTGAGE  DEBT. 

[Circuit  Court  of  Greene  County.] 

,  Ellen  M.  Knox  v.  W.  W.  Cahb  et  al.* 

Decided,  October  31,  1901. 

lAeM-^udgmeni  Lienor  May  MarsTml — Though  Prior  Liens  xoill  Ex- 
haust the  Fund — Subrogation  as  to  a  Mortgage  Debt— Paid  to  the 
Administrator  of  the  Mortgagee, 

1.  A  Judgment  lienor  may  prosecute  a  suit  to  marshal  liens  and  for 
sale  of  property,  although  prior  liens  will  exhaust  the  fund  to 
be  derived  from  the  sale. 


*  Affirmed  by  the  Supreme  Court  without  report  (Knox  v.  Oarr, 
68  Ohio  SUte,  575). 
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2.  Where  payment  is  made  of  a  mortgage  to  the  administrator  of  the 
mortgagee,  and  the  one  making  the  payment  is  a  member  of  the 
household  of  the  mortgagor,  and  holds  a  mortgage  upon  other 
real  estate  of  the  same  mortgagor,  and  acts  upon  the  advice  of 
counsel,  and  believes  she  is  obtaining  security  for  the  payment^ 
and  the  administrator  acts  under  the  same  belief,  she  is  not  a 
volunteer,  but  is  entitled  to  be  protected  under  the  mortgage. 

WiLSOj^,  J. ;  Sullivan,  J.,  and  Summers,  J.,  concur. 

Appeal  from  Court  of  Common  Pleas  of  Greene  County. 

This  case  comes  into  this  court  on  appeal.  We  will  simply 
state  our  conclusions  without  reviewing  at  length  the  evidence  in 
the  case,  or  arguments  of  counsel. 

Ellen  M.  Knox  brings  an  action  to  marshal  the  liens  against 
the  real  estate  of  Wallace  W.  Carr,  and  sets  out  in  her  petition 
that  she  has  a  judgment  which  is  a  lien  upon  his  real  estate. 
This  is  not  controverted.  There  was  a  contention  in  the  early 
stages  of  the  case  that  she  had  no  right  to  prosecute  this  action, 
for  the  reason  that  there  were  other  and  prior  liens  which 
would  exhaust  the  funds  derivable  from  the  sale  of  the  lands. 
We  think  she  had  the  right  to  prosecute  the  action,  and  for 
an  order  of  sale  of  the  premises  described  in  the  petition,  and 
decree  may  be  entered  in  her  favor. 

The  main  contentions  in  the  case  grow  out  of  the  cross-peti- 
tion as  filed  by  the  different  defendants. 

The  first  one  in  order  is  upon  the  cross-petition  filed  by  Emma 
Bunyan,  now  represented  by  the  supplemental  cross-petition  of 
Charles  L.  Spencer,  setting  out  a  mortgage  executed  in  1876,  by 
Wallace  W.  Carr,  upon  the  real  estate  in  the  petition  described. 
The  mortgage  is  admitted.  The  question  is  whether  it  is  barred 
by  the  statute  of  limitations;  and  whether  or  not  it  is  barred 
depends  upon  an  alleged  payment  on  the  two  notes  secured  by 
the  mortgage,  in  1894.  If  that  payment  was  made,  it  is  not 
barred;  if  it  was  not  made,  it  is.  We  conclude  from  the  tes- 
timony of  Enmia  Runyan  that  that  payment  was  made;  there- 
fore the  claim  upon  the  mortgage  is  not  barred,  and  the  party 
representing  the  mortgage  in  this  action  is  entitled  to  recover 
upon  the  mortgage  to  the  extent  of  $500,  the  amount  paid  by 
him  for  the  claim — ^he  not  claiming  a  right  to  recover  more  than 
that  against  the  principal  defendant,  Wallace  W.  Carr,  who  was 
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his  client.  A  decree  may  be  entered  in  his  favor  for  the  sum  of 
$500,  with  interest  from  the  date  of  the  payment  of  the  money. 
It  is  not  necessary,  in  that  view  of  the  case,  to  detennine  whether 
or  not  the  plaintiff  has  the  right  to  interpose  the  plea  of  the 
statute  of  limitations,  or  whether  or  not  Wallace  W.  Carr  has, 
at  this  time,  the  right  to  withdraw  his  plea  of  the  statute  of 
limitations. 

The  next  claim  in  order  is  under  what  is  known  as  the  Jobe 
mortgage.  The  claim  under  this  mortgage  is  made  by  Alice  S. 
Totten,  and  the  defendant  Charles  L.  Spencer. 

We  are  of  the  opinion  that  Mrs.  Totten  is  entitled  to  be  sub- 
rogated under  this  mortgage  to  the  rights  of  the  administratrix. 
She  at  the  time  of  the  transaction,  which  is  disclosed  in  the 
evidence,  was  a  part  of  the  household  of  the  mortgagor,  she 
and  her  daughter  living  with  him.  She  had  a  mortgage  claim 
against  the  defendant,  Carr,  secured  upon  other  real  estate. 
It  might  become  a  claim  against  the  real  estate  which  was  in- 
cluded in  this  mortgage,  if  her  security  was  not  suflScient  to 
satisfy  it.  She  paid  this  money,  understanding  she  was  invest- 
ing it;  she  did  it  under  the  advice  of  counsel;  she  thought  she 
took  security  for  it ;  the  administratrix  thought  she  was  giving 
her  security  for  the  payment.  Under  this  state  of  facts  she  is 
not  a  volunteer.  She  brings  herself  clearly  within  the  doctrine 
of  the  case  of  Miller  v.  Stark,  61  Ohio  St.,  413.  Indeed,  her 
case  is  stronger  than  was  the  case  of  Miller  as  there  reported. 
And  she  is  entitled  to  be  protected  under  this  mortgage,  not  by 
virtue  of  the  assignment  of  the  order  of  sale  to  her,  or  by  virtue 
of  the  assignment  of  the  mortgage  and  the  notes  to  her,  but  by 
reason  of  the  fact  that  she  paid  the  money  under  the  circum- 
stances  that  she  did;  so  that  her  rights  are  entitled  to  be  pro- 
tected under  that  mortgage.  This  includes  the  right  of  Mr. 
Spencer  to  recover  upon  the  $241  note,  which  is,  in  fact,  pay- 
ment by  her,  under  the  circumstances  of  the  case,  upon  this 
mortgage. 

The  next  claim  is  that  of  Alice  S.  Totten  against  Wallace  W. 
Carr,  upon  her  mortgage.  The  defense  to  this  is  payment.  The 
court  is  not  impressed  that  the  circumstances  and  facts  disclosed 
with  reference  to  the  family  arrangement  between  these  par-* 


84        CIRCUIT   COURT   REPORTS— NEW    SERIES. 

Chittenden  v.  City  of  Columbus.  [Vol.  V,  N.  S. 

ties  amounted  in  equity  to  a  payment  of  any  part  of  her  claim. 
We  think  she  is  entitled  to  recover  upon  her  mortgage. 

Antedating  all  these  claims  is  the  claim  of  Charles  L.  Spencer 
for  taxes.  That  claim  is  conceded,  so  that  in  the  decree  the 
claims  of  the  parties  will  stand  in  this  order : 

First,  the  right  of  Mr.  Spencer  to  recover  his  taxes;  second, 
the  right  of  Mr.  Spencer  to  recover  under  his  supplemental 
cross-petition,  $500  and  interest;  third,  the  right  of  Alice  S. 
Totten  and  Mr.  Spencer  to  recover  what  they  paid  out  under 
the  Jobe  mortgage;  fourth,  the  right  of  Alice  S.  Totten  to 
recover  the  amount  still  due  upon  her  mortgage  against  Wal- 
lace W.  Carr;  and,  fifth,  the  right  of  Ellen  M.  Knox  to  recover 
upon  her  judgment  against  the  property. 

The  costs  will  be  paid  out  of  the  proceeds  of  the  sale  of  the 
real  estate. 

Oeorge  Arthur,  Horace  L.  Smith  and  John  B.  Knox,  for 
plaintiff. 

Little  &  Spencer  and  Charles  JET.  Kyle,  for  defendants. 


SPEED  OP  AUTOMOBILES  WITHIN  MUNICIPAL  LIMITS. 

[Circuit  Court  of  Franklin  County.] 

Oampbelij  M.  Chtttenden  v.  The  City  of  Columbus. 

Decided,  September,  1904. 

Ordinances — Subject  Expressed  in  Title — Speed  of  Automohilea  and  the 
Carrying  of  Lamps  and  Horns — Reasonahleneas  of  Limit  of  Speed 
to  Seven  Miles  an  Hour — Proper  Discrimination  as  to  Speed  of 
Vehicles — Uncertainty  as  to  Boundary  of  District  to  Which  Ordi- 
nance  Applies. 

1.  The  introduction  of  a  second  subject  into  the  second  section  of  an 
ordinance  would  not  render  the  first  section  invalid,  where  that  sec- 
tion is  complete  in  itself;  but  the  introduction  into  an  ordinance 
limiting  the  speed  of  automobiles  within  certain  municipal  limits, 
of  a  section  providing  that  automobiles  must  be  provided  with 
lamps  and  horns,  is  germane  to  the  subject  of  the  ordinance,  and 
not  in  contravention  with  Section  1694,  Revised  Statutes. 
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2.  An  ordinance  limiting  the  speed  of  all  vehicles  to  seven  miles  an 

hour  within  certain  municipal  limits  is  not  so  unreasonable  as  to 
demand  its  invalidation  by  the  courts. 

3.  Such  an  ordinance  is  not  discriminating  against  automobiles,  be- 

cause another  ordinance  permits  street  cars  to  run  at  a  more  rapid 
rate,  since  automobiles  having  no  certain  course  are  much  more 
dangerous  to  persons  using  the  streets. 

4.  It  is  competent  for  council  to  prescribe  different  rates  of  speed  for 

different  portions  of  the  municipality,  according  to  the  width  of 
the  streets,  their  use  and  the  density  of  the  population. 

5.  Uncertainty  as  to  the  boundaries  to  which  an  ordinance  is  made 

to  apply  will  be  solved  by  a  court  by  considering  streets  mentioned 
as  boundaries  which  do  not  meet  as  if  extended  to  the  meeting 
point,  and  by  regarding  the  first  river  on  the  west  as  intended, 
where  a  river  in  that  direction  is  mentioned  without  naming  it 

DusTiN,  J.;  SuiiLivAN,  J.,  and  Wilson,  J.,  concur. 

Plaintiff  in  error  was  arrested,  tried  and  fined  $25  and  costs 
by  the  Police  Court  of  the  City  of  Columbus,  for  running  an 
automobile  at  unlawful  speed  within  certain  city  limits,  in  vio- 
lation of  city  ordinance  No.  16867,  which  prohibits  an  excess 
of  seven  miles  per  hour. 

On  error  to  the  common  pleas  court  the  judgment  of  the  police 
court  was  affirmed.  This  action  is  brought  to  reverse  said  judg- 
ment of  affirmance. 

On  behalf  of  plaintiff  in  error  it  is  claimed— 

1st  That  the  ordinance  under  which  plaintiff  in  error  was 
arrested  and  fined  is  invalid,  because  a  violation  of  Section  1694, 
Revised  Statutes,  which  provides  that  **No  by-law  or  ordinance 
shall  contain  more  than  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title."    The  titie  of  said  ordinance  is  as  follows: 

"An  ordinance,  No.  16867,  to  regulate  the  speed  of  animals,  bi- 
cycles, tricycles,  automobiles,  motor-cars  and  other  vehicles,  rid- 
den, driven  or  propelled  upon  and  along  the  streets,  avenues, 
alleys  and  other  public  ways  of  the  city  of  Columbus,  Ohio,  and 
repealing  certain  other  ordinances." 

The  first  section  of  the  ordinance  does  ''regulate  the  speed/' 
as  the  title  indicates,  and  nothing  else. 

The  second  section  provides  that  certain  vehicles  of  those  men- 
tioned in  the  first  section  shall  carry  lighted  lamps  between  son- 
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set  and  sunrise,  and  give  warning  of  imminent  danger  by  sound- 
ing a  bell,  whistle,  horn  or  gong. 

It  is  claimed  that  this  section  embraces  a  new  subject,  not 
covered  by  the  language  of  the  title,  and  therefore  the  whole 
ordinance  is  invalid.  If  this  were  true,  it  would  not,  in  our 
opinion,  invalidate  the  first  section,  under  which  plaintiff  in 
error  was  tried,  because  that  section  is  complete  in  itself,  and 
may  stand  (if  otherwise  valid),  regardless  of  the  invalidity  of 
the  second. 

Again,  it  has  been  held  in  Ohio,  that  a  similar  constitutional 
provision  is  directory,  and  not  mandatory.  But  we  think  the 
ordinance  does  not,  under  a  true  construction  of  Section  1694, 
Revised  Statutes,  ** contain  more  than  one  subject" 

The  purpose  of  regulating  the  speed  is  to  reduce  the  proba- 
bility of  accident  in  the  more  crowded  streets  of  Columbus,  and 
the  regulation  as  to  lamps  and  gongs  is  germane  to  the  subject. 
But  for  that,  the  vehicles  mentioned  could  run  with  more  im- 
punity at  night  than  in  the  daytime,  because,  without  lighted 
lamps,  their  location  and  speed  could  ndt  well  be  observed  by 
the  officers  of  the  law. 

This  precise  question  was  made  in  the  case  of  Bergman  v.  Ths 
Bailway,  in  88  Mo.,  678,  where  it  was  held  that  an  ordinance  pur- 
porting to  regulate  the  speed  of  trains  in  city  limits  is  not  in- 
validated because  the  second  section  has  reference  to  their 
equipment.  The  court,  in  its  opinion,  on  page  683,  refers  to  its 
previous  decisions  with  reference  to  legislative  acts  alleged  to 
be  in  violation  of  a  constitutional  inhibition  (existing  also  in 
Ohio)  similar  to  the  statute  in  question,  and  says: 

"This  court  has  been  repeatedly  called  upon  to  construe  it 
with  reference  to  the  validity  of  acts  of  the  Legislature,  and  it 
has  uniformly  been  held  that  an  act  containing  a  section  relat- 
ing to  matter  germane  to  the  general  subject  expressed  in  the 
title,  is  not  obnoxious  to  such  constitutional  inhibition,  the  ob- 
ject of  the  inhibition  being  to  prevent  the  practice  of  joining  in 
the  same  bill  incongruous  subjects  having  no  relation  in  con- 
nection with  each  other  and  foreign  to  the  subject  embraced  in 
the  title,  and  that  a  liberal  construction  should  be  placed  on  the 
constitutional  provision  rather  than  embarrass  legislation  by  a 
construction  whose  strictness  is  unnecessary  to  the  accomplish- 
ment of  the  beneficial  purpose  for  which  it  was  adopted." 
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"Wfe  think  that  principle  is  sound,  and,  applying  it  to  the  or- 
dinance before  ns,  find  that  the  subject  treated  of  in  the  second 
section  is  germane  to  the  general  object  and  purpose  of  the  or- 
dinance as  indicated  in  its  title. 

2d.  It  is  said  that  the  ordinance  is  unreasonable,  in  that  it 
limits  the  speed  of  all  the  vehicles  named  to  seven  miles  per 
hour ;  and  that  the  enforcement  of  the  ordinance  against  bicycles 
would  virtually  banish  them  from  the  streets.  The  legislative 
body  of  the  city,  composed  of  its  citizens,  has,  with  full  knowl- 
edge of  all  the  circumstances  and  after  due  deliberation,  fixed 
seven  miles  per  hour  as  a  proper  rate  of  speed.  If  that  be  now 
considered  unreasonable  as  to  bicycles,  it  may  be  readily  amend- 
ed. It  is  not  so  unreasonable  as  to  demand  its  invalidation  by 
this  court. 

3d.  It  is  said  that  the  ordinance  is  partial  and  discriminates 
against  automobiles  because  another  ordinance  allows  street  cars 
to  run  at  a  greater  rate.  There  is  nothing  in  the  bill  of  excep- 
tions to  show  that  that  is  the  case,  and  the  court  does  not  take 
judicial  knowledge  of  ordinances.  However,  we  think  that  it 
would  be  a  very  proper  discrimination,  because  street  cars  are 
confined  to  their  tracks  and  can  be  easily  avoided,  whereas  au- 
tomobiles have  no  certain  course,  and  on  that  account  are  much 
more  dangerous  to  the  pedestrian. 

4th.  It  is  said  that  the  ordinance  is  void  for  uncertainty, 
because  the  boundary  streets  of  the  district  do  not  meet;  that 
there  are  two  rivers  on  the  west,  and  it  is  uncertain  whether  the 
Olentangy  or  Scioto  river  is  meant  by  the  word  "river,'*  and 
because  the  northeast  comer  (the  lines  being  extended)  contains 
a  piece  of  territory  beyond  the  city  limits ;  also  because  different 
rates  of  speed  are  prescribed  for  different  portions  of  the  de- 
scribed district. 

We  think  that  where  streets  are  mentioned  as  boundaries  and 
do  not  meet,  their  lines  are  to  be  considered  as  if  extended  to 
the  meeting  point ;  where  a  river  on  the  west  is  mentioned  with- 
out naming  it,  the  first  river  in  that  direction  is  meant;  where 
outside  territory  is  included,  the  ordinance  can  not,  of  course, 
operate  in  that  portion,  but  that  fact  does  not  invalidate  it 
within  corporate!  limits. 
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As  to  the  diflferent  rates  of  speed  allowed  in  different  portions 
of  the  prescribed  territory,  it  may  be  said  that  it  is  not  for  plaint- 
iff in  error  to  complain.  There  is  no  uncertainty  whatever  in 
his  case.  He  was  clearly  operating  within  the  seven  mile  per 
hour  limits.  But  we  think  it  is  within  the  province  of  the  city 
council  to  prescribe  different  rates  of  speed  in  different  portions 
of  the  city,  according  to  the  width  of  the  streets,  their  use  and 
the  density  of  population. 

Through  an  inadvertence  or  a  typographical  error,  a  sentence 
in  Section  1  is  broken  by  a  period.  The  court  will  read  it  as  a 
comma,  according  to  the  manifest  intent. 

Plaintiff  in  error  made  no  defense  whatever  upon  the  merits 
of  the  case,  taking  refuge  behind  the  supposed  invalidity  of  the 
ordinance.  We  find  no  error  in  the  proceedings  of  the  courts 
below,  and  think  the  judgment  of  the  common  pleas  court  should 
be  affirmed. 

Kinkead,  Mermne  &  Schumacher,  for  plaintiff  in  error. 

J.  M,  Butler,  C.  E.  Carter  and  Outhwaite,  Linn  d;  Thurman, 
for  defendant  in  error. 
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AN  UNCXmSTITUTlONAL  PROVISION  IN  THE  MUNICIPAL  CODE. 

[Circuit  Court  of  Cuyahoga  County.] 

Henby  O.  Slatmter^  John  Goetz  and  Albert  G.  Daykin,  as 
THE  Market  House  C!ommission  of  the  City  of  Cleve- 
land, Ohio,  v.  W.  J.  Springborn,  Daniel  E.  Leslie  and 
Harris  R.  Cooley,  Board  of  Public  Service  of  the  City 
OF  Cleveland. 

Decided*  December  24,  1903. 

OonstitutUmal  Laio^-Municipal  Code — The  Provision  Ldmitinff  iU  Op- 
eration — With  Reference  to  Market  House  Commissioners  in  the 
City  of  Cleveland, 

It  is  impoBsible  that  a  law  of  a  general  nature  having  a  uniform  ope- 
ration throughout  the  state  should  contain  a  legal  provision 
suspending  its  operation  in  a  single  city  of  the  state  for  an 
Indefinite  time.  The  provision,  therefore,  found  in  Section  216 
of  the  Municipal  Code,  "that  any  person  or  persons  hereafter  ap- 
pointed pursuant  to  the  provision  of  an  act  entitled,  'an  act  relat- 
ing to  market  houses  in  cities  of  the  second  grade  of  the  first 
class,'  passed  April  26,  1898,  or  by  whatever  authority  for  the 
purpose  provided  herein,  shall  continue  to  act  for  the  purposes 
for  which  he  or  they  were  appointed,  with  the  powers  herein 
granted  and  no  others,  until  the  completion  of  the  improvement 
in  connection  with  which  they  were  appointed,"  is  in  contraven- 
tion of  the  Constitution  of  the  state  and  invalid. 

'MjlRvts,  J.;  Hale,  J.,  and  Winch,  J.,  concur. 

Appeal  by  defendants. 

The  plaintiflPs  in  their  petition  set  out  that  they.were  severally 
appointed  members  of  the  Market  House  Commission  of  the 
City  of  Cleveland  on  the  12th  day  of  August,  1901,  by  the 
mayor  of  said  city,  and  together  they  constitute  such  commis- 
sion by  virtue  of  such  appointment. 

They  severally  subscribed  to  a  prescribed  oath  of  office  to 
honestly  and  faithfully  perform  their  duties  as  members  of 
such  commission,   and  they  gave  bonds  as  required  by  law, 

^Reversing  aiatmyer  et  al  v.  8prinffbom  et  ah  1  N.  P.— N.  S.,  167,  as 
to  the  constitutionality  of  the  provision  in  question. 
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which  bonds  were  duly  approved  by  said  mayor,  and  they  there- 
after entered  upon  the  performance  of  their  duties  as  said  com- 
mission, and  since  said  time  have  been  acting  as  said  market 
house  commission. 

The  defendants,  W.  J.  Springbom,  Daniel  E.  Leslie  and 
Harris  R.  Oooley,  are  the  duly  elected,  qualified  and  acting 
board  of  public  service  of  said  city  of  Cleveland.  The  defend- 
ants claim  as  such  board  of  public  service  to  have  the  right  to 
interfere  with  the  performance  of  any  duties  by  said  plaintiffs 
as  such  market  house  commission,  and  unless  restrained  by 
the  order  of  the  court,  will  take  possession  of  all  the  property, 
books,  papers,  documents,  muniments  of  title,  money  and  prop- 
erty of  every  kind,  sort  and  description  in  the  hands  of  the 
plaintiffs  relating  to  the  erection  of  "a  market  house  in  said 
city  of  Cleveland,  and  will  wholly  prevent  the  plaintiffs  from 
performing  any  duties  as  such  commission. 

To  this  petition  the  defendants  filed  a  general  demurrer. 
By  leave  of  the  court  the  plaintiffs,  after  the  case  was  appealed 
to  this  court,  filed  an  amendment  to  their  petition,  in  which 
they  set  up  a  certain  resolution  adopted  by  the  defendants 
as  such  board  of  public  service,  and  the  demurrer  mentioned 
is  here  treated  as  a  demurrer  to  the  petition  as  amended,  the 
case  being  submitted  upon  the  petition  as  amended,  and  the 
demurrer. 

The  plaintiffs  were  appointed  as  members  of  this  commis- 
sion by  virtue  of  Revised  Statutes,  Section  2581-8,  passed  on 
the  26th  day  of  April,  1898.  This  section  provided  for  the 
appointment  by  the  mayor  of  a  market  house  commission  con- 
sisting of  three  members,  who  shall  serve  for  the  period  of 
five  years  and  until  their  successors  are  appointed  and  qualified. 
This  statute  was  repealed  by  the  new  Municipal  Code,  passed 
October  22,  1902.  The  enactment  of  the  present  Municipal 
Code,  which  was  done  at  an  extraordinary  session  of  the  Leg- 
islature called  together  expressly  for  the  purpose  of  passing 
Buch  a  code  for  the  organization  and  government  of  munici- 
palities as  should  have  a  uniform  operation  throughout  the 
state,  and  avoid  that  classification  which  had  before  existed 
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and  which  had  been  recently  declared  by  the  Supreme  Court 
to  be  obnoxious  to  the  Constitution.  By  the  terms  of  the  act 
itself,  the  new  code,  so  far  as  it  repealed  existing  laws,  and  for 
all  purposes  having  any  bearing  on  the  case  under  considera- 
tion, took  effect  on  the  first  Monday  in  May,  1903.  Unless 
then  by  reason  of  some  other  provision  of  the  act,  or  some  other 
fact  to  be  hereafter  considered  the  plaintiffs  still  hold  their 
positions,  they  ceased  to  be  members  of  the  market  house  com- 
mission on  that  date. 

Whatever  rights  the  plaintiffs  have  to  hold  the  positions 
claimed  by  them  as  members  of  the  market  house  commission, 
and  as  constituting  such  commission,  they  have  by  virtue  of 
Section  216  of  the  Municipal  Code,  passed  October  22,  1902, 
or  by  virtue  of  a  resolution  adopted  by  the  board  of  public 
service  of  the  city  adopted  on  the  4th  day  of  May,  1903. 

By  Section  138  of  the  act,  a  department  of  public  service 
for  all  cities  is  created,  to  be  administered  by  either  three  or 
five  directors,  as  may  be  determined  by  the  council,  these  di- 
rectors to  organize  as  a  board  to  be  known  as  the  ''board  of 
public  service." 

By  Section  139  it  is  provided  that— 

**The  directors  of  public  service  shall  be  the  chief  adminis- 
trative authority  of  the  city,  and  shall  manage  and  supervise 
all  public  works  and  all  public  institutions,  except  where  other- 
wise provided  in  this  act. 


>> 


Section  140  provides  that— 

"The  directors  of  public  service  shall  supervise  the  improve- 
ment and  repair  of  •  •  •  market  houses,  and  the  con- 
struction of  all  public  improvements  and  public  works,  except 
as  otherwise  provided  in  that  act." 

Section  141  gives  the  management  of  all  market  houses  to 
the  directors  of  public  service. 
Section  145  provides  that: 

"The  directors  of  public  service  may  employ  such  •  •  • 
persons  as  may  be  necessary  for  the  execution  of  the  powers 
and  duties  of  this  department,  and  may  establish  such  sub- 
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departments  for  the  administration  of  affairs  under  sub-direct- 
ors as  may  be  deemed  proper." 

One  of  the  provisions  of  Section  216  is  in  these  words: 

**  Provided,  further,  that  whenever  any  city  has  in  contem- 
plation or  in  process  of  construction  any  mai:ket  house  or 
houses,  or  public  hall  in  connection  therewith,  the  directors  of 
public  service  may  provide  for  the  employment  of  three  citizens 
of  such  city,  to  be  named  by  them,  who  shall  constitute  a  com- 
mission, which  shall  have  power,  subject  to  the  approval  of  the 
directors  of  public  service,  to  contract,  in  the  name  of  such 
city,  for  and  supervise  the  building  and  furnishing  of,  any 
market  house  or  houses  or  public  hall  in  connection  therewith, 
for  such  city." 

A  further  provision  of  said  Section  216 — and  this  is  the 
provision  under  which  the  plaintiffs  claim  their  right  to  main- 
tain this  action — is  in  these  words: 

*' Provided,  further,  that  any  person  or  persons  heretofore 
appointed  pursuant  to  the  provisions  of  an  act  entitled  •  •  • 
'an  act  relating  to  market  houses  in  cities  of  the  second  grade 
of  the  first  class,'  passed  April  26,  1898,  or  by  whatever  author- 
ity for  the  purpose  provided  herein,  shall  continue  to  act  for 
the  purposes  for  which  he  or  they  were  appointed,  with  the 
power  herein  granted  and  no  others,  until  the  completion  of 
the  improvement  in  connection  with  which  they  were  ap- 
pointed." 

The  statute  under  consideration  is  entitled  "An  act  to  pro- 
vide for  the  organization  of  cities  and  incorporated  villages," 
etc. 

Section  6  of  Article  XIII  of  the  Constitution  provides  that 
**the  General  Assembly  shall  provide  for  the  organization  of 
cities  and  incorporated  villages  by  general  laws,"  etc. 

It  seems  clear,  then,  that  this  statute  is  an  act  of  a  general 
nature.  The  section  of  the  Constitution  just  quoted  shows  that 
it  must  be,  and  the  provisions  of  the  act  hereinbefore  quoted  or 
referred  to  are  such  that,  even  in  the  absence  of  the  constitu- 
tional provision  that  acts  for  the  organization  of  cities  and 
villages  shall  be  provided  for  by  general  laws  are  clearly  of  a 
general  nature,  except  the  last  quotation  made  from  Section  216. 
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In  the  case  of  Silberman  et  al  v.  Hay,  59  0.  S.,  582,  in  the 
opinion,  on  page  587,  Judge  Minshall  says : 

"It  is  well  settled  that  the  *  general  nature'  of  a  law  must  be 
determined  by  its  subject  matter;  if  this  be  general,  the  law 
must  be  general." 

We  have,  then,  to  consider  an  act  of  a  general  nature,  and  it 
being  such  an  act,  it  must,  by  virtue  of  Section  26  of  Article 
II  of  the  Constitution,  have  a  uniform  operation  throughout  the 
state.  Unless  it  has  such  imiform  operation  it  is  obnoxious  to 
this  provision  of  the  Constitution. 

The  last  quotation  hereinbefore  made  from  Section  216  of  the 
act  seems  a  plain  declaration  that  the  act  shall  not  have  uniform 
operation  throughout  the  state.  It  is  there  provided  that,  not- 
withstanding the  earlier  provisions  of  the  act,  that  the  board  of 
public  service  shall  have  control  of  market  houses  and  the  con- 
traction of  all  public  works,  and  may  appoint  a  board  for  the 
construction  of  market  houses.  Still,  this  shall  not  be  the  case 
in  any  city  in  which,  by  virtue  of  an  appointment  under  Revised 
Statutes,  Section  2581-1,  there  has  heretofore  been  a  market 
house  commission.  There  can  be  no  such  commission  under  such 
appointment  in  any  city  but  the  city  of  Cleveland. 

In  the  case  of  Silberman  et  al  v.  Hay,  supra,  in  speaking  of 
an  act  general  in  its  terms,  but  which  can  apply  to  no  part  of 
the  state  except  Cuyahoga  county.  Judge  Minshall  says  this: 

*'But,  if  its  subject  matter  is  not  a  proper  subject  of  local 
legislation,  this  attempt  to  give  it  the  form  of  a  general  law 
can  be  of  no  avail,  as  has  been  frequently  decided  by  this  court. 
It  is  manifestly  a  local  law,  intended  to  apply  to  Cuyahoga 
county,  and  can  apply  to  no  other." 

And  he  says,  speaking  of  this  statute: 

"We  entertain  no  doubt  of  the  invalidity  of  this  law.'' 

What  has  already  been  quoted  from  the  same  opinion  gives 
the  reason  why  no  such  doubt  was  entertained  by  the  court. 
The  same  reasoning  applied  to  the  clause  of  the  statute  now 
under  consideration,  and  under  which  the  plaintiffs  claim  their 
right  to  act  as  a  market  house  commission,  results  in  leaving  no 
doubt  of  the  invalidity  of  that  clause  of  the  statute.    To  hold 
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otherwise  would  be  to  say  that  a  law  which  goes  into  effect  in  all 
parts  of  the  state  except  the  city  of  Cleveland  in  May,  1903,  and 
shall  not  go  into  effect  in  that  city  until  an  indefinite  time  in 
the  future,  has  a  uniform  operation  throughout  the  state.  In 
all  other  cities,  by  virtue  of  this  statute,  if  a  market  house  is  to 
be  built,  the  entire  subject  of  such  building  is  under  the  super- 
vision of  the  board  of  public  service  and  its  appointees,  and  that 
from  the  day  the  statute  went  into  effect.  In  the  city  of  Cleve- 
land it  may  be  one  year,  it  may  be  five  years,  before  the  erection 
of  a  market  house,  will  be  under  control  of  the  same  board  as 
is  provided  for  all  the  other  cities  of  the  state.  This  seems  to  us 
to  completely  settle  the  proposition  that  this  provision  is  ob- 
noxious to  Section  26  of  Article  II  of  the  Constitution. 

Another  reason  why  it  seems  clear  that  the  plaintiffs  are  not 
entitled  to  continue  in  the  performance  of  the  duties  of  a  market 
house  commission  is  that  the  statute  under  which  they  were  ap- 
pointed is  clearly  an  act  of  a  general  nature  relating  to  a  sub- 
ject, which,  in  the  nature  of  things,  is  general  in  the  cities  of  the 
state,  "and  yet  that  act  confines  its  operations  to  cities  of  the 
second  grade  of  the  first  class,  of  which  there  was  but  one  at  the 
time  the  statute  was  enacted,  and  therefore  that  act  was  invalid 
as  being  in  contravention  of  the  constitutional  provision,  that 
all  acts  of  a  general  nature  shall  have  a  uniform  operation 
throughout  the  state.    This  being  true,  the  only  possible  ground 
on  which  the  plaintiffs  could  be  entitled  to  continue  in  the  per- 
formance of  the  duties  of  a  commission  must  be  that,  though 
they  were  appointed  under  an  unconstitutional  statute,   such 
statute  can  be  made  valid  and  legal  by  the  enactment  of  another 
unconstitutional   statute.      If   the    statute    under   which    these 
plaintiffs  were  appointed  was  unconstitutional,  then  they  were 
not  at  the  time  of  the  enactment  of  the  Municipal  Code  members 
of  and  did  not  constitute  a  market  house  commission.     That 
being  true,  we  have  this  situation : '  That  in  all  cities  of  the  state 
except  one  the  board  of  public  service,  from  and  after  the  first 
Monday  in  May,  1903,  had  full  control  of  the  erection  of  market 
houses,  either  by  themselves  or  through  persons  appointed  by 
them,  yet  in  the  city  of  Cleveland  certain  men  not  at  the  time 
the  code  was  enacted  having  any  legal  right  to  act  as  a  market 
house  commission,  are,  by  virtue  of  that  code,  made  a  market 
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house  commission  for  the  city  of  Cleveland  alone.  Surely  it 
would  seem  as  though  there  can  be  no  doubt  that  this  would  be 
in  violation  of  the  provision  of  the  Constitution  already  quoted. 

It  is  possible  that  but  for  the  recent  decisions  of  the  Supreme 
Court  of  the  state  a  different  conclusion  might  have  been 
reached,  and  it  might  have  been  held  that,  owing  to  the  peculiar 
circumstances  existing  in  the  city  of  Cleveland  at  the  time  of  the 
enactment  of  the  statute  of  April  26,  1898,  it  was  necessary 
that  a  commission  should  be  appointed  for  that  city  which  would 
not  justify  such  appointment  in  the  same  way  in  any  other  city ; 
but  however  that  may  be,  the  Supreme  Court  has  decided  in 
unmistakable  terms  that  the  efforts  which  have  been  made  and 
to  a  greater  or  less  extent  permitted  to  prevail  to  avoid  the  pro- 
vision of  the  Constitution  referred  to  will  no  longer  be  tolerated. 

The  only  other  authority  under  which  the  plaintiffs  claim  the 
right  to  continue  as  such  market  house  commission  is  by  reason 
of  the  adoption  of  a  resolution  by  the  board  of  public  service  on 
the  4th  day  of  May,  1903,  in  these  words: 

**Be  it  resolved  by  the  board  of  public  service  that  until  further 
order  of  this  board,  all  officers  and  employes  heretofore  appoint- 
ed in  connection  with  a  department  or  division  of  the  government 
of  the  city  of  Cleveland,  and  performing  any  functions  which  by 
the  act  of  October  22,  1902,  taking  effect  this  4th  day  of  May, 
1903,  is  placed  under  the  authority,  supervision  and  control  of 
this  board,  shall  continue  in  the  employ  of  the  city  of  Cleveland 
without  further  order  under  the  designation  heretofore  attach- 
ing to  said  employment  and  at  the  salary  heretofore  paid  there- 
for, and  that  the  division  and  organization  heretofore  existing 
in  all  such  work  shall  be  maintained  and  shall  continue  until  the 
same  shall  be  changed  in  accordance  with  law.  The  object  and 
purpose  of  this  resolution  being  to  legalize  the  employment  of 
all  persons  now  in  the  city's  employ  heretofore  operating  under 
any  other  authority  as  predecessor  to  this  board,  and  to  pre- 
serve the  orderly  conduct  of  the  affairs  of  this  city  and  the  per- 
formance of  all  such  public  work  as  is  under  the  care  and  main- 
tenance and  control  of  this  board.'' 

The  only  claim  that  can  be  made  under  this  resolution  is  that 
the  board  of  public  service  has  appointed  the  plaintiffs  to  per- 
form their  duties  as  a  market  house  commission  by  virtue  of  a 
provision  of  Section  216,  hereinbefore  quoted,  which  reads: 
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**  Provided,  further,  that  whenever  any  city  has  in  contem- 
plation or  in  process  of  construction  any  market  house  or  houses, 
or  public  hall  in  connection  therewith,  the  directors  of  public 
service  may  provide  for  the  employment  of  three  citizens  of 
such  city,  to  be  named  by  them,  which  shall  constitute  a  com- 
mission," etc. 

Clearly  this  resolution  was  not  adopted  by  the  board  of  pub- 
lic service  with  a  view  of  making  any  appointments  under  this 
provision  of  the  statute,  but  only  that  the  affairs  of  the  city 
in  connection  with  their  department  should  not  fall  into  con- 
fusion until  such  time  as  they  might,  in  pursuance  of  the  au- 
thority vested  in  them  by  the  statute,  take  control  of  the  various 
matters  entrusted  to  them,  and  the  resolution  itself  provided 
that  those  employes  of  the  city  referred  to  in  the  resolution  were 
only  to  continue  in  their  employment  until  the  further  order  of 
the  board;  and  the  petition  in  this  case  shows  that  on  the  19th 
day  of  June,  1903,  a  resolution  was  adopted  by  the  board  of 
public  service  discontinuing  all  action  of  the  market  house  com- 
mission, and  requiring  them  to  turn  over  to  the  board  of  public 
service  all  matters  and  property  in  their  hands  pertaining  to 
the  market  house,  and  on  the  20th  of  June,  1903,  the  plaintiffs 
received  notice  from  the  board  of  public  service  of  this  action, 
80  that,  whatever  authority  they  derived  from  the  resolution  of 
May  4  was  ended  by  the  resolution  of  June  19. 

A  peculiarity  of  the  statute  under  consideration,  which  prob- 
ably would  not  exist  but  for  the  want  of  time  on  the  part  of  the 
Legislature  in  preparing  its  several  sections,  is,  that  whereas, 
by  Section  138  it  is  provided  that  the  directors  of  public  service 
shall  organize  a  board  of  public  service,  yet  in  each  of  the  sec- 
tions following  in  which  provision  is  made  for  the  duties  of  such 
officers,  instead  of  the  term  ** board  of  public  service"  being 
used,  the  language  in  each  section  is  **the  directors  of  public 
service."  As  has  been  said,  this  has  no  bearing  on  the  case 
before  us,  but  is  noticeable  in  the  consideration  of  the  statute. 

Entertaining  these  views,  the  demurrer  to  the  petition  is  sus- 
tained. 

J,  C.  Hutchins,  OoiUder,  Holding  &  Masten,  for  plaintiffs. 

Newton  D.  Baker  et  al,  for  defendants. 
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UABILXrY  or  COUNTY  COMMSSiONEltS  FOR  WRONGTUL 

DEATH. 

[Circuit  Court  of  Cuyahoga  County.] 

Henry  T.  Bahe,  Administrator^  v.  The  Board  of  Commission- 
ers OP  Cuyahoga  County. 

Decided,  June  25,  1904. 

County  Commissioners — Liability  of^For  Failure  to  Keep  County 
Bridge  in  Repair. 

Under  favor  of  Sections  846  and  6134,  Revised  Statutes  of  Ohio,  an 
action  may  be  maintained  against  the  county  commissioners  in 
their  ofQcial  capacity,  by  the  administrator  of  one  whose  death 
is  the  result  of  the  negligence  of  the  commissioners  in  failing  to 
keep  a  county  bridge  in  repair. 

Winch,  J.;  Hale,  J.,  and  Marvin,  J.,  concur. 

Error  to  the  court  of  cominon  pleas. 

Plaintiff,  as  administrator  of  Charles  Gessner,  deceased,  filed 
his  petition  in  the  Common  Pleas  Court  of  Cuyahoga  County 
against  the  board  of  commissioners  of  said  county  in  their  offi- 
cial capacity,  alleging  that  his  decedent  came  to  his  death  in 
crossing  a  bridge  on  one  of  the  county  roads  of  said  county,  by 
reason  of  the  negligence  of  said  commissioners  in  failing  to  keep 
said  bridge  in  repair.  Damages  in  the  sum  of  ten  thousand  dol- 
lars was  claimed  for  the  benefit  of  the  widow  and  surviving 
children  of  said  decedent. 

A  general  demurrer  to  the  petition  was  filed  by  the  defendants 
and  sustained  by  the  court  below,  and  judgment  rendered  against 
the  plaintiff.  Thereupon  petition  in  error  was  filed  in  this  court 
which  brings  before  us  for  consideration  and  review  a  question 
raised  by  the  demurrer,  and  argued  to  us,  to-wit,  "Will  an  action 
for  wrongful  death  lie  against  the  commissioners  of  a  county  t 

This  question  was  before  this  court  in  the  unreported  case  of 
Rose  V.  Board  of  County  ConimissionerSy  several  years  ago,  and 
then  answered  in  the  negative,  the  court  affirming  the  decision 
of  the  common  pleas  court  for  the  reasons  stated  in  the  opinion 
by  Judge  Phillips  of  that  court. 
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That  opinion  held  that  Section  845,  Revised  Statutes  of  Ohio, 
which  provides  that  county  commissioners  shall  he  capable  of 
suing  and  being  sued  in  cases  involving  injuries  to  public,  state 
and  county  roads,  bridges,  ditches,  drains  and  watercourses  es- 
tablished by  such  boards  in  their  counties,  and  that  "any  such 
board  of  county  commissioners  shall  be  liable  in  their  official 
capacity  for  any  damages  received  by  reason  of  the  negligence 
of  said  commissioners  in  keeping  any  such  road  or  bridge  in 
repair,''  did  not  by  its  terms  create  a  liability  in  favor  of  any- 
body arising  out  of  the  death  of  a  person  resulting  from  such 
negligence ;  that  Section  6134,  which  provides  that  in  case  of  the 
wrongful  death  of  any  person,  an  action  ma>  be  maintained  by 
the  administrator  or  executor  of  the  :staf  ot  such  person  against 
the  corporation  which  or  the  person  whc  would  have  been  liable 
if  death  had  not  ensued,  did  not  by  its  terms  authorize  the  action 
against  the  county  or  its  commissioners,  because  the  county  is 
not  a  corporation,  and  that  both  of  said  statutes  being  in  dero- 
gation of  common  law,  must  be  strictly  construed. 

An  able  brief  has  been  presented  by  counsel  for  plaintiff  in 
error,  suggesting  strong  reasons  why  the  court  should  reverse 
itself  and  this  case,  and  we  have  thoroughly  reviewed  the  reasons 
and  authorities  supporting  his  claim. 

It  is  not  suggested  that  Section  845  itself  specifically  provides 
a  remedy  in  case  of  wrongful  death  by  reason  of  the  negligence 
of  the  commissioners,  but  that  when  read  in  connection  with 
Section  6134,  a  liberal  construction  of  the  two  statutes  would 
authorize  the  bringing  of  an  action  therefor  against  the  county 
commissioners  in  a  proper  case,  although  it  is  admitted  that  at 
common  law  an  action  for  wrongful  death  would  not  lie. 

It  is  claimed  the  decision  in  the  Rose  case,  while  logical, 
reaches  a  wrong  conclusion  because  its  premise  is  wrong.  The 
argument  in  that  case  was:  Statutes  in  derogation  of  the  com- 
mon law  must  be  strictly  construed;  Sections  845  and  6134  are 
in  derogation  of  the  common  law,  therefore  they  must  be  strictly 
construed. 

It  is  suggested  that  the  proposition  should  be  stated  as  fol- 
lows: Remedial  statutes  are  to  be  liberally  construed;  Sections 
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845  and  6134  are  remedial  statutes;  therefore  they  are  to  be  lib- 
erally construed. 

The  wrong  premise  is  evidently  in  the  latter  statement.  These 
statutes,  while  in  one  sense  they  provide  remedies  for  existing 
evils,  do  more  than  that ;  they  create  rights  and  liabilities ;  they 
make  causes  of  action  where  before  none  existed.  Such  was  the 
holding  in  the  case  of  P.,  C.  &  St.  L,  R.  R.  Co.  v.  Hene,  Admx., 
25  0.  S.,  629 ;  on  page  634  of  the  opinion,  Judge  Gilmore,  speak- 
ing of  the  act  of  1851,  which  is  now  Section  6134,  says: 

'*The  right  of  action  given  by  the  statute  of  1851  is  in  the 
nature  of  property  in  action.  •  •  •  The  right  was  not 
known  to  the  common  law.  •  •  •  Hence,  the  right  of  action 
in  such  cases  could  only  be  conferred  by  statute.  •  •  •  The 
act  being  in  derogation  of  the  common  law,  any  restrictive  lan- 
guage used  in  it  (speaking  of  the  proviso  that  such  actions  must 
be  brought  within  two  years  of  the  death)  must  be  construed 
against  the  right  created  by  it.  It  would  be  different  if  the  act 
was  merely  remedial  as  to  existing  rights;  such  statutes  are  to 
be  liberally  construed." 

So,  with  regard  to  Section  845,  it  is  an  innovation  upon  the 
common  law;  before  its  enactment  no  action  would  lie  against 
the  county  for  damages  resulting  from  the  negligence  of  its 
commissioners,  whether  death  ensued  or  not.  At  the  time  the 
Legislature  provided  a  liability  for  such  negligence  it  knew  the 
extent  of  Section  6134.  In  a  case  involving  a  similar  statute, 
the  act  of  April  18, 1870,  under  which  a  wife  or  child  who  should 
be  injured  in  person  or  property  or  means  of  support  by  an  in- 
toxicated person  might  have  a  right  of  action  against  the  person 
causing  the  intoxication,  the  Supreme  Court  makes  the  follow- 
ing observations : 

**The  seventh  section  of  the  liquor  act,  above  quoted,  was  also 
an  innovation  upon  the  common  law;  as,  before  its  enactment, 
there  was  no  action  for  an  injury  caused  by  an  intoxicated  per- 
son, or  in  consequence  of  the  intoxication  against  the  person  who 
caused  the  intoxication.  But  since  the  action  is  thus  given  by 
the  statute,  the  question  is,  whether,  in  view  of  the  state  of  the 
law  as  it  existed  at  the  date  of  its  passage,  the  terms  of  the 
section  should  be  so  construed  as  to  extend  the  remedy  to  dam- 
ages resulting  from  the  death  of  the  person  intoxicated?    In- 
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juries  *by  any  intoxicated  person,  or  in  consequence  of  the  in- 
toxication' are  the  terms  of  the  statute;  and  it  is  contended  that 
if  intoxication  causes  death,  and  death  causes  injury,  the  latter 
is  within  the  meaning  of  the  act.  On  the  other  hand,  it  is  con- 
tended, that  as  the  Legislature  must  be  presumed  to  have  known 
the  state  of  the  common  law,  and  the  extent  of  the  innovation 
by  the  act  of  1851  (Section  6134),  if  a  further  innovation 
had  been  intended,  such  intention  would  have  been  expressed  in 
unmistakable  terms.  We  incline  to  the  latter  view."  Davis  v. 
Justice,  31  O.  S.,  359,  363. 

It  was  evidently  with  this  conception  of  the  law  that  in  1896 
and  again  by  amendment  of  the  same  act  in  1898,  the  Legisla- 
ture, in  providing  that  counties  should  be  liable  to  a  person  in- 
jured by  a  riot,  also  provided  that  they  should  likewise  be  liable 
to  his  administrator  if  the  victim  of  the  riot  should  be  killed. 
Section  4426-6-7-8,  Revised  Statutes  of  Ohio. 

In  view  of  these  decisions,  neither  section  of  the  statutes,  sep- 
arately construed,  would  seem  to  authorize  the  action  here 
brought. 

It  can  hardly  be  said  that  the  board  of  county  com- 
missioners or  the  county  is  a  corporation,  in  the  sense  that 
said  word  is  used  in  the  statutes,  for  there  are  many  decisions 
in  this  state  to  the  contrary,  if  they  are  applicable  to  this  case. 
Commissioners  of  Hamilton  Co,  v.  Mighels,  7  0.  S.,  110 ;  Tread- 
well  V.  The  Commissioners,  11  0.  S.,  183;  Finch  v.  Board  of 
Education,  30  0.  S.,  37 ;  Dunn  v.  Agricultural  Society,  46  0.  S., 
93 ;  Overholser  v.  National  Home  for  Disabled  Soldiers,  68  0.  S., 
236. 

Prom  the  foregoing  considerations  we  would  be  disposed  to 
affirm  the  judgment  in  this  case  and  adhere  to  our  former  rul- 
ing, were  it  not  for  the  case  of  Commissioners  v.  Coffman, 
Admx.,  60  0.  S.,  527,  where  the  question  here  raised  was  neces- 
sarily involved,  but  does  not  appear  to  have  been  argued  to  the 
court.  Whether  the  Supreme  Court  would  have  reversed  and 
remanded  that  case,  or  reversed  and  entered  judgment  for 
plaintiff  in  error,  if  it  had  fully  considered  the  proposition  here 
made,  we  are  unable  to  say.  Perhaps,  upon  a  full  presentation 
of  the  matter,  the  Supreme  Court  may  come  to  a  different  con- 
clusion, but  it  is  not  for  us  to  assume  that  it  will. 
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The  action  was  against  a  board  of  county  commissioners  to 
recover  damages  for  the  death  of  a  person  caused  by  the  break- 
ing down  of  a  bridge  by  a  traction  engine  drawing  a  water  tank 
on  which  the  deceased  was  riding.  Judgment  had  been  ren- 
dered for  plaintiff  in  the  common  pleas  court  and  circuit  court ; 
these  judgments  were  reversed  by  the  Supreme  Court  for  error 
in  the  charge  and  for  refusal  to  charge  as  requested,  in  that 
the  trial  judge  did  not  submit  to  the  jury  whether  the  use  being 
made  of  the  bridge  when  the  deceased  received  the  injury  which 
caused  his  death  was  such  usual  and  ordinary  use  of  it  as  rea- 
sonably prudent  persons  in  the  situation  of  the  commissioners, 
and  chai^d  with  their  duties,  would,  in  the  exercise  of  ordi- 
nary care,  in  view  of  all  the  facts  have  anticipated  would  be 
made  of  the  bridge  and  would  be  attended  with  danger  of  in- 
jury resulting  to  persons  or  property. 

It  appears,  however,  that  a  demurrer  had  been  filed  in  the  case. 
The  argument  on  the  demurrer,  doubtless,  did  not  raise  the  pre- 
cise question  here  presented,  for  we  find  the  following  language 
used  on  page  530  of  the  opinion: 

**  Another  claim  of  plaintiff  in  error — one  made  on  demurrer 
to  the  petition — is  that,  because  the  liability  created  by  the 
statute  is  that  of  the  commissioners,  in  their  ofiScial  capacity, 
for  their  official  neglect,  redress  must  be  sought  by  action  on 
their  official  bonds,  which  are  required  in  order  to  secure  a 
faithful  and  diligent  performance  of  their  official  duties;  and, 
furthermore,  that  as  the  negligence  charged  includes  the  defec- 
tive construction  of  the  bridge,  which  was  built  before  the  act 
was  passed,  the  action  is  not  maintainable  against  the  board  of 
commissioners  as  constituted  when  the  injury  complained  of  was 
sustained.  The  material  fact,  however,  from  which  the  liability 
for  «  defective  bridge  arises  is  the  negligence  of  the  commission- 
ers in  not  keeping  it  in  repair  when  the  injury  occurred ;  and  the 
length  of  time  the  defect  had  continued  before,  or  how  it  origi- 
nated, are  unimportant  except  as  tending  to  show  knowledge 
of  its  existence.  The  negligent  omission  to  make  needed  repairs 
on  a  bridge  known  to  be  out  of  repair  is,  within  the  purview  of 
the  statute,  a  negligent  failure  to  keep  it  in  repair.  And  the 
liability  of  the  commissioners  in  their  official  capacity  is  the 
liability  of  the  county  they  represent  to  the  person  injured  by 
their  culpable  neglect.  Whether,  in  the  first  instance,  recovery 
might  be  had  on  their  bonds,  or  whether  the  county  may  have 
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recourse  to  them  for  reimbursement  of  the  damages  paid  by  it, 
are  questions  not  now  before  us,  and  upon  which  we  express 
no  opinion.  We  are  satisfied  that,  in  a  proper  case^  the  action 
may  be  maintained  as  this  one  was  brought,  directly  against 
the  board  of  commissioners  in  their  official  capacity.*' 

Personally,  I  am  of  the  opinion  that  this  last  sentence  means 
only  that  the  Supreme  Court  considers  that  an  action  under 
favor  of  Section  845  is  rightly  brought  against  the  board  of 
commissioners  in  their  official  capacity,  whatever  the  personal 
liability  of  the  commissioners  or  their  bondsmen  to  {he  county 
may  be,  growing  out  of  the  negligence  of  the  commissioners, 
and  nothing  more.  I  can  not  believe  that  the  Supreme  Court, 
having  stated  specifically  two  questions  which  it  says  were 
raised  by  the  demurrer,  undertook  to  decide  a  third  question 
thereby  raised,  but  in  no  manner  discussed  by  counseLor  con- 
sidered in  the  opinion. 

However,  a  majority  of  the  court  is  of  the  opinion  that  the 
language  used  in  the  last  sentence  quoted  is  broad  enough  to 
be  decisive  of  this  case.  Such  being  the  case,  further  discus- 
sion of  the  matter  is  precluded  and  it  is  proper,  and  the  law 
requires,  that  the  judgment  of  the  court  below  be  reversed  for 
error  in  sustaining  the  demurrer. 

Judgment  reversed. 

Johnson  &  Dunlap,  for  plaintiff  in  error. 

C.  W.  Stage,  County  Solicitor,  for  defendant  in  error. 
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LXGISLATIVE  DESIGNATION  OP  THE  TOLEDO  UNIVERSITY. 

[Circuit  Court  of  Lucas  County.] 

Jakes   M.    Waddick,    as   a    Tax-Payer,    etc.,   v.    John    B. 

Merrill  et  al. 

Decided,  May  28,  1904. 

Schools — UniverHtiea  and  Schools  for  Higher  Education — Loose  Use 
of  the  Word  **University" — Manifest  Intention  of  the  Legislature 
Rather  than  Technical  Meaning  of  the  Word  Should  J>e  Adopted — 
Application  of  the  New  School  Code — Injunction — Mandamus^ 
Section  217  of  the  New  Code  and  4105,  Revised  Statutes. 

1.  Where  it  is  apparent  that  the  Legislature  has  enacted  laws  with 

reference  to  a  particular  city  and  a  particular  institution  within 
that  city  denominated  a  "university,"  these  laws  will  be  con- 
strued as  applying  to  the  institution  manifestly  referred  to,  not- 
withstanding tt  is  not  technically  speaking  a  university,  but  is 
a  school  of  a  lower  grade. 

2.  It  is  not  incumbent  upon  a  court,  in  the  exercise  of  sound  discre- 

tion, to  assume  the  risk  of  demoralizing  schools  near  the  end 
of  the  school  year  by  decreeing  that  there  shall  be  an  immediate 
change  of  management  in  accordance  with  a  law  which  has  been 
enacted  since  the  suit  was  filed,  and  which,  if  applicable,  contains 
no  imperative  requirement  of  such  immediate  change. 

Parker,  J.;  Hull,  J.,  and  Hatnes,  J.,  concur. 

This  action  is  in  this  court  by  way  of  appeal.  It  is  in  its 
nature  and  upon  its  face  an  action  of  injunction  to  restrain  the 
directors  of  the  so-called  Toledo  University  from  exercising  cer- 
tain franchises,  from  holding  and  controlling  certain  property, 
and  from  expending  for  the  purposes  of  the  university  funds 
raised  by  taxation,  and  is  also  to  require  the  board  of  education 
of  the  city  of  Toledo  to  do  what  it  is  charged  the  directors  of  the 
so-called  university  are  doing  in  that  behalf.  It  is  charged,  in 
short,  that  the  statute  providing  for  this  directory  which  is 
appointed  by  the  mayor  of  Toledo  is  invalid,  and  also  that  it 
does  not  apply  to  the  city  of  Toledo,  and  is  therefore  ineffec- 
tive; that  the  appointment  made  under  it  is  nugatory,  because, 
as  it  is  said,  it  applies  only  to  cities  where  there  is  in  fact  a 
university,  and  that  the  city  of  Toledo  has  not,  in  fact,  a 
university — ^that  the  so-called  Toledo  University  is  not  a  uni- 
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versity,  within  the  purview  of  the  act.  It  is  elso  charged  in 
the  petition  that  the  act  under  which  the  levy  is  made  to  pro- 
vide for  funds  to  be  raised  by  taxation  for  the  support  of 
this  institution  is  invalid  on  various  grounds,  especially  on  the 
ground  that  the  legislation  is  special — that  it  provides  for  an 
onauthorized  classification. 

There  are  answers  filed  on  behalf  of  the  various  defendants, 
but  the  issues  of  fact  made  are  very  narrow,  and  perhaps  not 
very  important  in  certain  aspects  of  the  case,  unless  in  one 
particular.  There  is  an  issue  made  as  to  the  kind  and  grade  of 
studies  taught  by  the  Toledo  University  and  by  the  Toledo  High 
School,  and  we  have  heard  some  evidence  on  that  issue. 

The  petition  was  filed  on  July  6,  1903.  It  appears  that 
prior  to  the  enactment  of  the  statute  providing  for  this  board 
of  directors  which  is  now  in  control,  to-wit,  Section  217  of 
the  new  code,  the  property  and  the  management  of  the  so-called 
university  was  under  the  control  of  the  board  of  .education 
of  the  city  of  Toledo  school  district,  and  that  by  virtue  of  an 
act  so  providing  theretofore  in  force.  It  is  charged  in  the 
petition  that  this  pretended  board  of  directors  of  the  "univer- 
sity" as  it  is  therein  designated,  *'has  demanded  that  the  board 
of  education  turn  over  to  it  all  of  said  property  and  funds, 
and  that  said  board  of  education  shall  hereafter  cease  to  main- 
tain instruction  in  said  manual  training  work,  leaving  such 
instruction  to  be  provided  by  such  pretended  board  of  direc- 
tors," and  that  unless  restrained  from  so  doing  the  board  of 
education  will  accordingly  turn  over  the  property  and  affairs 
to  the  board  of  directors  of  the  university.  It  appears  by  a 
supplemental  petition  filed  in  the  case,  and  by  the  records  and 
evidence  in  the  case,  that  no  restraining  order  was  issued,  and 
that  subsequently  the  property  was  turned  over  to  the  board  of 
directors  of  the  university,  and  the  university  took  charge  of  it, 
and  has  since  been  in  control  of  the  school  or  the  department  of 
education  which  is  designated  as  **the  Toledo  University." 
It  is  also  stated  in  the  petition  that  a  levy  of  .3  of  a  mill  on  the 
dollar  of  valuation  has  been  made  on  the  taxable  property  of 
the  city  for  the  purposes  of  the  Toledo  University;  that  this 
was  done  on  June  15,  1903;  and  that  the  board  of  directors 
of  the   university   has   requested   the   defendant,   William  M, 
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Godf rey,  as  county  auditor,  to  place  the  same  upon  the  tax 
duplicate  of  the  county,  the  funds  to  be  realized  from  such 
levy  to  be  used  by  said  pretended  board  of  directors.  With 
respect  to  that  it  appears  that  no  restraining  order  was  issued ; 
that  this  levy  was  subsequently  made;  that  the  December  half 
of  this  levy  has  been  collected,  and  the  funds  turned  over  to 
the  board  of  directors  of  the  university.  The  June  half  is 
upon  the  tax  duplicate,  and  is  about  due  for  collection.  So 
that  the  aspect  of  affairs  has  changed  somewhat — ^we  may  say, 
in  our  judgment,  has  changed  materially,  as  the  case  presents 
itself  to  the  court  for  disposition,  since  the  action  was  com- 
menced. 

As  to  the  constitutional  questions  involved.  In  the  case  of 
State,  ex  rel  Attomey-Oeneral,  v.  City  of  Toledo,  found  in  3 
C.  C. — N.  S.,  468,  these  constitutional  questions  and  various 
other  questions  pertaining  to  this  institution,  were  very  fully 
considered  by  this  court,  as  will  be  seen  by  reading  the  opinion 
by  Judge  Haynes  in  that  case.  A  great  many  of  the  questions 
considered  in  that  case  are  not  involved  here,  but  we  think 
that  these  constitutional  questions  were  necessarily  involved 
there.  It  is  urged  that  the  particular  question  of  the  taxing 
power  which  is  conferred,  or  undertaken  to  be  conferred,  upon 
the  city  or  upon  the  board  of  education,  under  the  statute  in 
question,  was  not  passed  upon  by  the  court  there.  We  think 
however,  that  the  whole  act  was  necessarily  involved,  in  all  its 
provisions.  Even  if  that  were  not  so,  in  the  situation  of  this  case 
as  I  have  described  it,  the  tax  having  gone  upon  the  duplicate, 
being  due  for  collection  and  partly  collected,  the  treasurer  not 
being  made  a  party  defendant,  nor  sought  to  be  restrained 
from  making  any  collection,  the  case  seems  to  have  shifted  into 
one  where  we  are  asked  to  require  one  board  to  take  control 
of  the  property  and  affairs  of  the  Toledo  University,  including 
the  amount  to  be  collected  as  taxes,  and  to  restrain  the  other 
board  from  exercising  such  control,  and  that  its  aspect  of  a 
proceeding  to  restrain  the  levy  of  taxes  has  passed  away. 
We  therefore  do  not  believe  that  it  is  necessary  for  us  to  go 
any  further  into  a  consideration  of  the  constitutional  questions 
involved.  They  are  sulBSciently  discussed  and  are  necessarily 
disposed  of  in  the  case  of  State,  ex  rel,  v.  Toledo,  supra. 
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It  will  be  observed  that  what  remains  of  the  case,  and  the 
disposition  to  be  made  of  it,  depends  in  large  measure  upon  the 
construction  to  be  put  upon  this  section  of  the  statute — ^217 — 
providing  for  the  appointment  of  this  board  of  directors,  and 
more  particularly  upon  the  construction  of  the  word  **  univer- 
sity" found  in  that  statute.     It  reads  in  part: 

*'In  any  municipal  corporation  having  a  university  supported 
in  whole  or  in  part  by  municipal  taxation  all  the  authority, 
powers  and  control  vested  in  or  belonging  to  said  corjxoration 
with  respect  to  the  management  of  the  estate,  property  and 
funds  given,  transferred,  covenanted  or  pledged  to  said 
corporation  in  trust  or  otherwise  for  such  university,  as  well 
as  the  government,  conduct  and  control  of  such  university, 
shall  be  vested  in  and  exercised  by  a  board  of  directors  con- 
sisting of  nine  electors  of  said  municipal  corporation,  who 
shall  be  appointed  by  the  mayor  of  such  municipal  corpora- 
tion." 

It  then  gives  their  terms  of  office. 

It  was  in  pursuance  of  that  provision  that  this  board  was  ap- 
pointed, and  it  is  contended  that  this  act  does  not  apply  to  this 
city  or  to  this  institution  in  the  city  of  Toledo,  because  it  is 
Bot  a  university.  Upon  that  subject  counsel  for  plaintiff  has 
furnished  us  with  many  definitions  of  lexicographers,  men  of 
education,  scholars,  and  it  seems  to  us  plain,  that  according  to 
these  definitions,  the  institution  carried  on  here  is  not  a  uni- 
versity as  it  is  and  sometimes  has  been  carried  on. 

But  that  does  not  settle  the  question.  What  we  are  called 
upon  to  determine  is  the  sense  in  which  the  Legislature  used 
this  word  ** university"  in  this  statute.  It  is  said  with  very 
good  reason,  that  ordinarily  the  Legislature  would  be  presumed 
to  have  adopted  the  correct  and  technical  meaning  of  words, 
or  at  least  their  general  and  ordinary  meaning;  but  it 
seems  to  us  that  there  has  been  a  somewhat  loose  use  or  misuse 
of  this  word,  from  the  beginning,  by  the  donor  in  the  deed  of 
trust  providing  for  funds  for  this  institution,  by  the  council  of 
the  city  in  its  legislation  upon  the  subject,  and  by  the  state  Legis- 
lature in  legislating  upon  the  same  subject.  It  seems  to  us  that 
it  is  apparent  from  the  legislation  of  the  state  that  the  word 
** university"  has  been  used  with  respect  to  this  very  institution. 
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from  the  beginning  of  the  legislation  upon  the  subject,  or  ever 
since  the  time  the  city  of  Toledo  could  have  come  within  the  pur- 
view of  the  law.  It  has  been  suggested  that  the  original  statute 
applicable  to  the  city  of  Cincinnati,  end  to  that  city  alone, 
mentions  ** university,"  and  that  as  we  understand  it,  there 
has  never  been,  or  was  not  in  the  first  instance,  at  least,  a 
university  there,  within  the  true  meaning  of  the  term.  It  was 
a  university  in  embryo  in  the  first  instance.  But,  however 
that  may  be,  with  respect  to  the  city  of  Toledo,  it  is 
apparent  that  the  legislation  has  been  directly  over 
the  control  and  management  of  this  institution.  It  is  clear 
that  it  is  the  only  institution  in  the  city  of  Toledo  that  is  a 
university  either  in  fact  or  in  name,  either  in  existence  or  in 
embryo.  In  point  on  the  subject  is  94  0.  L.,  241.  This  is 
Section  4105,  Revised  Statutes,  as  amended  on  April  16,  1900, 
and  it  is  the  law  that  was  in  force  at  the  time  the  case  of  State, 
ex  rel,  v.  Toledo,  supra,  was  decided.  It  prescribes,  as  does 
this  Section  217  also,  that  it  shall  apply  to  a  city  where  a 
university  is  located.  Most  of  the  statutes,  and  this  Section 
4105  in  most  instances  as  it  has  been  amended  from  time  to 
time,  have  contained  other  terms  whereby  they  might  be  applied 
to  other  institutions  than  universities;  ''schools"  and  "institu- 
tions of  learning"  were  terms  used  in  addition  to  the  word 
** university,"  but  in  this  statute  only  the  word  "university" 
is  used.    It  provides: 

"That  the  provisions  of  this  chapter  shall  be  applicable  to 
cities  of  the  third  grade  of  the  first  class,  except  that  the  rate 
of  taxation  to  be  assessed  and  levied  shall  not  exceed  one-half 
of  one  mill  upon  the  taxable  property  of  such  cities;  and 
except  that  the  board  of  directors  or  trustees  shall  consist  of 
five  members,  and  shall  be  filled  by  appointment  from  persons 
of  approved  learning,  discretion  and  fitness  for  the  office,  by 
the  board  of  education  and  confirmed  by  the  common  council 
in  the  city  in  which  such  university  shall  be  located." 

It  was  in  pursuance  of  that  section  that  the  board  in  control 
was  acting  at  the  time  of  the  acts  that  I  have  mentioned.  It 
was  in  pursuance  of  that  that  it  had  been  formed.  Under 
that  it  derived  whatever  authority  it  may  have  acquired. 

Now,  we  think  that  some  weight  and  significance  should  be 
attached  to  the  action  of  the  state,  as  represented  by  the  at- 
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tomey-general  in  the  case  of  The  State,  ex  rel  Attomey-Oen- 
eral,  v.  Toledo,  supra.  Without  stopping  to  recite  a  great  deal 
that  is  contained  in  the  petition  in  that  case,  I  will  say  that  it  is 
therein  stated  and  repeated  in  various  forms,  that  the  city  of 
Toledo  came  within  the  purview  of  the  act,  and  that  this  was  a 
university.  There  is  no  question  made  about  it  in  that  case. 
It  was  stated,  and  accepted  on  all  hands  as  a  fact.  The  idea 
of  making  the  attack  upon  the  other  ground  seems  to  be  a 
new  one — something  that  has  originated  since  this  other  case 
was  brought  here  by  the  state.  This,  as  I  say,  indicates  that 
the  then  law  officer  of  the  state  as  well  as  the  Legislature  of 
the  state,  have  treated  the  institution  called  a  university  in 
the  city  of  Toledo  as  a  university,  and  that  the  state  has  legis- 
lated with  respect  to  it.  The  act  to  which  I  have  just  called 
attention  would  apply  to  the  city  of  Toledo  only.  Indeed,  it  was 
attacked  upon  that  ground  in  that  case  as  being  special.  In  part 
of  this  legislation,  in  one  act,  at  least,  the  city  of  Toledo  is. 
specifically  mentioned  as  the  city  to  which  the  act  is  to  apply. 

Our  conclusion  upon  the  matter  is,  therefore,  it  being,  as  I 
say,  apparent  to  us  that  the  Legislature  has  legislated  with  re- 
spect to  the  city  of  Toledo,  and  this  institution  called  a  "uni- 
versity" in  the  city  of  Toledo,  that  the  Legislature  has  used 
the  term  "university"  in  the  loose  way— perhaps  in  the  im- 
proper way— that  it  has  been  used  by  citizens  of  the  city  gen- 
erally, by  the  donor,  by  the  city  Legislature  of  the  city  of  Toledo , 
i.  e,,  as  applicable  to  this  institution ;  and  that  therefore  the  act 
applies  to  the  city  of  Toledo,  and  the  mayor  was  called  upon  to 
act,  and  proceeded  properly  and  regularly  in  appointing  this 
board  of  directors.    That  substantially  disposes  of  the  case. 

There  is  another  matter  that  I  shall  mention.  In  this  Sec- 
tion 217  of  the  new  code  there  is  a  provisioi^  that  "all  acts 
or  parts  of  acts  not  inconsistent  herewith  which  govern  such 
universities  shall  be  and  remain  in  full  force  and  effect  and 
Sections  4095,  4096,  4097,  4099,  4100,  4101,  4102,  4103  and 
4104  of  the  Revised  Statutes  as  amended  May  12,  1902,  shall 
remain  in  full  force  and  effect."  There  is  no  mention,  it 
will  be  observed,  of  Section  4105,  which  is  the  section  which 
makes  the  act  applicable  to  the  city  of  Toledo — the  section  which 
authorizes  the  levy  of  taxes  in  the  city  of  Toledo,  which  pro- 
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vides  the  number  and  character  of  the  trostees,  etc.,  for  the 
institution  in  the  city  of  Toledo.  That  has  given  rise  to  some 
doubt  and  uncertainty  as  to  whether  that  section  of  the  law  was 
repealed  or  preserved  by  the  provision  that  **all  acts  or  parte 
of  acts  not  inconsistent  herewith  which  govern  such  universities 
shall  be  and  remain  in  full  force  and  effect/'  and  the  provi- 
sion elsewhere  found  that  all  acts  inconsistent  shall  be  regarded 
as  repealed.  But  the  chief  purpose  of  the  Legislature  in  the 
adoption  of  the  Municipal  Code,  as  is  well  known,  was  to 
abolish  all  those  classifications  that  had  theretofore  been  pro- 
vided by  legislation,  and  which  the  Supreme  Court  had  held 
to  be  unconstitutional.  It  is  the  evident  purpose  of  this  section 
to  bring  all  municipal  corporations  of  the  state,  where  there  may 
be  universities  existing,  within  its  purview.  In  so  far,  then, 
as  Section  217  provides  for  the  mode  or  system  of  government^ 
who  the  directors  shall  be,  how  they  shall  be  appointed,  etc., 
we  are  of  the  opinion  that  it  covers  the  whole  subject,  and  nee* 
essarily  abrogates  so  much  of  Section  4105  as  contains  the  pro- 
vision that  the  matter  shall  be  committed  to  the  control  of  the 
board  of  education  of  the  city  school  district.  It  does  not  follow, 
however,  that  all  of  Section  4105  was  thereby  abrogated.  That 
section  provided  for  the  levy  of  taxes  by  the  board  of  educa- 
tion, and  there  is  no  corresponding  provision  in  the  new  Munic- 
ipal Code.  The  section  is  not  specifically  repealed,  and  so  far  as 
we  can  observe,  there  is  no  objection  to  holding,  and  there  is  no 
reason  why  we  should  not  hold,  that  that  provision  of  Section 
4105  is  still  in  force,  and  therefore  the  levy  that  is  attacked  in 
this  case  was  regularly  made  in  pursuance  of  th<at  statute,  and 
the  tax  so  levied  is  enforceable. 

Our  attention  is  called  to  the  fact  that  by  legislation  of  the 
Legislature  just  adjourned  this  whole  matter  has  been  changed, 
and  probably  materially  changed.  We  have  not  been  furnished 
with  a  certified  copy  of  the  act,  or  a  printed  copy,  other  than 
a  copy  of  the  bill  which  was  introduced  in  the  Legislature,  with 
certain  printed  and  written  memoranda  upon  it,  and  certain  ad- 
ditions, and  certain  parts  stricken  out.  We  assume  that  this  copy 
is  correct;  but  it  does  not  enlighten  us  as  to  the  time  when  it 
passed  or  became  a  law,  which  is,  perhaps,  not  very  important. 
Our  attention  is  called  to  the  fact  that  by  the  new  school  code. 


110     CIBCTJIT    COUBT    BEPOBTS— NEW    SBBIES. 

Waddick  v.  Merrill  et  al.  [Vol.  V.  N.  S. 

schools  of  different  kinds  falling  below  the  dignity  of  colleges 
and  universities  are  defined,  and  so  are  colleges  and  univer- 
sities. Under  this  new  act  universities  are  defined  as  follows, 
Section  4102,  Bevised  Statutes: 

*'A  university  supported  in  whole  or  in  part  by  municipal 
taxation,  is  hereby  defined  as  an  assemblage  of  colleges  united 
under  one  organization  or  management,  affording  instruction 
in  the  arts,  sciences  and  the  learned  professions,  and  conferring 
degrees." 

This  seems  to  be  according  to  the  general  definition  laid  down 
by  lexicographers  and  scholars. 

The  act  provides  that  the  taxes  to  be  levied  after  the  adop- 
tion of  this  act  **  shall  only  be  levied  and  assessed  when  the 
chief  work  of  such  university,  college  or  institution,  is  the  main- 
tenance of  courses  of  instruction,  in  advance  of  and  supple- 
mentary to  the  instruction  authorized  to  be  maintained  m  high 
schools  by  boards  of  education." 

It  contains  an  amendment  of  Section  4105 : 

"The  custody,  management  and  administration  of  any  and 
all  estates  or  funds,  given  or  transferred  in  trust  to  any  mu- 
nicipality for  the  promotion  of  education,  and  accepted  by  the 
council  thereof,  and  any  institution  for  the  promotion  of  edu- 
cation heretofore  or  hereafter  so  founded  other  than  a  universily 
as  defined  by  this  act  shall  be  committed  to,  and  exercised  by, 
the  board  of  education  of  the  school  district  including  such 
municipality. 


i> 


So  that  it  is  said  that  this  whole  subject  is  to  be  re-committed 
to  the  board  of  education.  We  are  not  prepared  to  dispute  that. 
We  do  not,  however,  feel  called  upon  to  pass  upon  that  ques- 
tion. In  view  of  the  present  situation  we  think  the  court  should 
decide  this  case  upon  the  law  as  it  stood  at  the  time  the  action 
was  instituted.  It  is  shown  by  the  testimony  of  the  superin- 
tendent of  schools  that  this  so-called  university  and  the  high 
school  are  working  together  in  conjunction  and  very  harmoni- 
ously ;  and  it  appears  that  we  are  about  at  the  close  of  the  school 
year— that  is  to  say,  that  the  term  of  the  schools  will  close  during 
the  month  that  we  are  about  entering  upon.  The  only  effect  that 
any  order  we  could  make  now,  in  pursuance  of  this  recent  stat- 
ute, could  have,  would  be  to  transfer  a  part  of  this  fund  that 
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is  about  to  be  collected  to  the  hands  of  the  board  of  educa- 
tion. It  does  not  appear  that  this  would  operate  in  any 
way  to  the  advantage  of  the  plaintiff  who  is  here  complaining 
or  to  the  tax-payers  of  the  city  whom  he  represents.  As  I  have 
indicated,  the  nature  of  the  case  has  changed  somewhat.  It  has 
developed  now  into  an  action  of  mandamus,  practically.  It  is 
said  what  is  desired  is  a  mandatory  injunction,  which  is,  in  its 
nature,  a  mandamus,  when  directed  to  particular  officers  and 
commanding  performance  of  certain  specific  official  acts  or 
duties.  The  granting  of  the  relief  is  largely  within  the  dis- 
cretion of  the  court.  It  is  an  extraordinary  relief;  it  is  a  high 
prerogative  writ  The  courts  are  not  always  called  upon  to 
grant  such  relief,  even  though  there  may  be  a  legal  right  to 
the  thing  sought.  In  the  exercise  of  what  we  believe  to  be  a 
sound  discretion  in  this  matter,  we  think  that  it  would  be  wrong 
for  us  at  this  juncture  to  take  the  risk  of  demoralizing  the 
schools  of  this  city  about  the  time  they  are  to  graduate  their 
students  who  are  to  graduate  this  year,  about  the  time  they  are 
to  close  the  business  of  the  school  year,  by  decreeing  that  there 
shall  be  a  change  of  management  of  the  affairs  of  the  so-called 
university;  that  these  university  directors  shall  step  down  and 
out,  and  charge  shall  be  taken  by  the  board  of  education,  and  all 
the  funds  and  property  shall  be  turned  over  by  the  former  to 
the  latter.  Therefore  we  decline  to  do  it  We  leave  the  matter 
so  the  parties  may,  if  they  choose,  institute  new  action  under 
the  new  law.  Our  attention  is  called  to  the  fact  which  is  now 
a  matter  of  common  information  that  we  have  a  right  to  con- 
sider, that  there  is  a  possibility,  perhaps  a  probability,  of  some 
new  features  coming  into  this  so-called  university,  whereby  it 
may  come  within  the  purview  of  the  new  law,  i.  e.,  the  statutory 
definition  of  a  university.  For  these  reasons  we  think  that  we 
should  not  now  undertake  to  mould  the  case  and  determine  it 
under  this  recent  legislation. 

We  therefore  dismiss  the  petition  at  the  costs  of  the  plaintiflf. 

/.  r.  Todd,  for  plaintiflf. 

C  8.  Norihup,  for  defendants. 
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LSASE. 

[Hamilton  County  Circuit  Court] 

Eeppleb  Bros.  v.  Otto  Heinrichsdobp. 

Decided,  April,  1904. 

Lease— Privileges  of  Renewal  upon  Giving  Bix  Months  Notice — Failure 
to  Give  Notice  Avoids  the  Privilege, 

A  privilege  In  a  lease  of  an  additional  term  upon  the  giving  of  notice 
six  months  before  expiration  Is  not  enforceable  where  there  was  a 
failure  to  give  notice  within  the  prescribed  time. 

QippEN,  J. ;  Swing,  J.,  and  Jelke,  J.,  concur. 

Appeal  from  Court  of  Common  Pleas  of  Hamilton  County. 
This  action  was  brought  to  enforce  specific  performance  of  the 
following  covenant  of  a  lease: 

'^  Lessor  agrees  at  the  expiration  of  the  present  lease  to  give 
lessee  an  additional  five  years  upon  the  same  terms  and  condi- 
tion mentioned  in  this  lease,  lessee  agreeing  to  give  lessor,  six 
months  before  the  expiration  of  the  present  lease,  a  written  no- 
tice of  his  intention  to  accept  or  decline  the  additional  five 
years'  lease.'* 

The  notice  was  given  less  than  five  months  before  the  expira* 
tion  of  present  lease.  The  covenant  to  give  notice  was  a  con- 
dition precedent  to  the  granting  of  an  additional  term  of  five 
years,  and  not  being  performed  within  the  time  prescribed, 
equity  will  not  aid  the  lessee  to  avoid  the  consequences  of  his 
own  negligence  or  ignorance,  to  which  the  lessor  in  no  way  con- 
tributed. 

The  lease  was  in  the  possession  of  the  plaintiff  and  if  con- 
sulted would  have  disclosed  that  a  written  notice  was  required. 
The  evidence  fails  to  show  that  the  defendant  or  his  agent 
misled  the  plaintiff,  or  waived  the  provision  of  notice. 

The  petition  will  be  dismissed. 

Theodore  Kemper  and  Matthews  &  MerreU,  for  plaintiff. 

A,  H.  Bode,  for  defendant. 
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CHANGES  or  JUDGES  DURING  TRIAL. 

[Circuit  Court  of  Ashtabula  County.] 

Thomas  Mason  v.  State  op  Ohio. 

Decided,  September  Term,  1904. 

Trial — Change  of  Judge  During — In  a  Trial  for  FeUmy  Constitutes 
Reversible  Error,  When,  ' 

Where  upon  a  trial  for  murder  in  the  second  degree,  after  the  evidence 
is  all  introduced,  the  trial  judge  becomes  incapacitated  to  further 
continue  in  the  case,  and  the  prosecution  is  adjourned  for  eighteen 
days,  part  of  the  time  from  day  to  day  by  the  sherift,  and  at 
other  times  by  another  Judge  of  the  same  subdivision;  during 
which  adjournment  the  jury  is  permitted  to  separate,  going  to 
different  parts  of  the  county;  at  the  end  of  the  eighteen  days  an- 
other judge  of  the  same  district  hears  the  arguments,  prepares 
the  charge  and  delivers  it  to  the  jury;  passes  upon  the  motion  for 
a  new  trial,  and  sentences  the  prisoner;  and  it  does  not  affirma- 
tively appear  by  the  record  that  the  new  judge  read  any  portion 
of  the  evidence,  neither  that  the  jury  had  been  in  any  manner 
tampered  with. 

Held:  That  there  was  irregularity  in  the  proceedings  of  the  court  and 
jury,  and  that  the  judgment  should  be  reversed,  and  a  new  trial 
granted. 

Cook,  J.;  Laubie,  J.,  and  Burrows,  J.,  concur. 

Heard  on  error  to  the  common  pleas. 

Thomas  Mason,  plaintiff  in  error,  was  indicted  for  the  crime 
of  murder  in  the  second  degree,  was  tried,  and  convicted  of 
manslaughter. 

Two  principal  grounds  of  error  are  relied  upon.  First,  That 
the  verdict  was  against  the  evidence;  and,  second,  Irregularity 
in  the  proceedings  of  the  court  and  jury. 

As  to  the  first  ground  it  is  sufficient  to  say  that  it  is  not  well 
taken;  but  the  second  presents  questions  of  a  serious  nature. 

It  appears  from  the  record  that  Mason  was  placed  on  trial 
February  3d,  1904,  and  upon  the  third,  fourth  and  fifth  of  Feb- 
ruary the  jury  was  impanneled,  case  stated,  and  all  the  evidence 
on  both  sides  introduced.  At  the  adjournment  of  the  court  on 
the  fifth,  the  jury — ^not  having  been  ordered  kept  together — was 
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duly  cautioned  not  to  converse  with  any  one  or  read  anything 
about  the  case  during  their  separation.  On  the  morning  of  the 
sixth  the  trial  judge  in  coming  to  court  slipped  upon  the  pave- 
ment, was  seriously  injured,  and  wholly  incapacitated  from 
taking  any  further  part  in  the  trial.  From  the  sixth  to  the 
eighth  inclusive  the  jury  assembled  each  morning,  when  the 
case  was  adjourned  to  the  following  morning  by  the  sheriff,  the 
jury  separating  and  mingling  with  the  people  of  the  village. 
On  the  morning  of  the  ninth,  the  jury  being  present,  another 
judge  of  the  subdivision  adjourned  the  court  until  the  six- 
teenth, the  jury  going  to  their  homes;  upon  which  day,  the 
jury  being  present,  the  court  was  adjourned  by  the  same  judge 
Hntil  the  twentieth,  and  the  jury  again  went  to  their  homes 
laroughout  the  county.  On  the  twentieth  the  jury  again  was 
present,  the  second  judge  not  being  present  on  account  of  sick- 
ness, the  court  was*  again  adjourned  by  the  sheriff  from  day  to 
day  until  the  morning  of  the  twenty-third,  the  jury  dispersing 
each  day,  and  going  around  through  the  village.  On  the  morn- 
ing of  the  twenty-third  a  judge  from  another  subdivision  of  the 
district  having  been  procured,  was  present  and  ordered  the  trial 
to  proceed,  over  the  objection  of  counsel  for  the  accused,  on  the 
ground  that  the  trial,  under  the  circumstances,  could  not  further 
proceed,  as  it  would  be  entirely  irregular  for  another  judge  to 
take  up  the  trial  at  that  stage ;  and  that  the  jury  having  been 
so  permitted  to  separate  and  mingle  with  the  people  was  pre- 
sumably not  a  fair  and  impartial  jury.  The  objection  of  the 
counsel  for  the  accused  was  overruled  and  exception  taken. 
The  argument  of  counsel  was  made,  the  jury  charged,  a  motion 
for  a  new  trial  overruled,  and  sentence  passed  by  the  judge  sit- 
ting in  the  place  of  the  original  judge. 

Was  this  irregularity  in  the  proceedings  of  the  court  to  the 
prejudice  of  the  accused?  Although  it  is  claimed  upon  argu- 
ment that  the  evidence  was  typewritten  and  delivered  to  the 
judge  who  presided  at  the  conclusion  of  the  trial,  this  does  not 
affirmatively  appear,  and  from  all  that  is  known  from  the  rec- 
ord the  judge  who  was  substituted  had  no  knowledge  of  the 
evidence  whatever. 
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It  seems  to  us  that  this  was  an  irregularity  iu  the  proce3d- 
ings  of  the  court  for  which  the  judgment  below  must  be  re- 
versed. 

How  could  the  trial  judge  who  came  into  the  case  after  the 
evidence  was  submitted  preside  during  the  argument?  The 
argument  is  an  important  part  of  the  trial.  Arguments  of 
counsel  to  the  jury  should  be  based  upon  the  evidence,  and  be 
restricted  to  what  was  proven.  Counsel  should  not  be  permitted 
to  distort  and  misstate  the  evidence,  and  yet  the  presiding  judge 
from  the  record  had  no  knowledge  of  what  the  evidence  was 
whatever.  But  if  we  were  to  assume  that  the  trial  judge  had 
read  the  evidence  the  result  would  be  the  same.  The  appear- 
ance and  demeanor  of  the  witnesses  upon  the  stand  are  very 
important  factors  in  weighing  evidence  and  gives  counsel  not 
only  a  great  field  for  argument  but  in  many  cases  for  misrepre- 
sentation and  improper  denunciation.  Did  counsel  fairly  and 
properly  represent  the  appearance  and  demeanor  of  the  wit- 
nesses upon  the  stand  in  their  arguments? 

He  also  charged  the  jury.  The  charge  of  the  court  should 
be  directed  to  the  facts  of  the  case  on  trial.  Abstract  proposi- 
tions of  law  are  of  little  value  to  the  jury  and  in  many  cases 
misleading.  How  could  the  presiding  judge  direct  his  charge 
to  the  facts  when  he  heard  none  of  the  evidence.  His  charge 
must  necessarily  be  determined  by  the  facts  as  he  learned  them 
from  counsel  in  their  argument,  which  would  be  unreliable. 
He  further  heard  and  passed  upon  the  motion  for  a  new  trial, 
one  ground  of  which,  and  no  doubt,  from  the  hearing  before  us 
upon  error,  the  principal  one,  being  that  the  verdict  was  not 
sustained  by  the  evidence.  How  could  he  pass  upon  the  weight 
of  the  evidence;  some  of  the  witnesses  were  detectives,  others 
officers  interested  in  the  conviction  of  the  accused?  A  trial 
judge  from  experience  derives  much  benefit  from  seeing  the 
witnesses.  He  can  pretty  accurately  determine  whether  the 
witness  is  truthful  or  not  from  the  manner  in  which  he  gives 
his  testimony,  which  would  be  all  important  upon  the  hearing 
of  a  motion  for  a  new  trial.  He  sentenced  the  prisoner  and 
the  sentence  was  an  exceedingly  severe  one  for  the  grade  of  the 
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.offense  well  up  to  the  maxiam.  Did  the  evidence  justify  itT 
Possibly  so,  but  how  could  the  trial  judge  so  determine. 

The  duties  of  the  judge  who  took  the  place  of  the  previous 
one  required  judgment  in  all  these  matters,  and  it  seems  to  us 
that  where  judgment  is  required  in  the  performance  of  the 
duties  of  the  trial  judge  in  reference  to  the  facts,  one  judge 
can  not  be  substituted  for  another  during  the  trial,  although 
under  the  law  the  judge  so  acting  under  such  change  may  have 
the  same  jurisdiction  and  power  as  the  disabled  judge. 

In  the  case  of  Durban  v.  People,  Lawyer's  Reports  Annotated, 
Book  55,  page  241  (192  111.,  493),  Magruder,  J.,  of  the  Supreme 
Court,  says: 

'*It  is  well  settled  that  the  argument  of  a  cause  is  as  much  a 
part  of  the  trial  as  the  hearing  of  the  evidence  {Meredeth  v. 
People,  84  III,  479). 

''It  is  also  a  general  rule  established  by  the  weight  of  au- 
thority that  in  prosecutions  for  felonies  the  continual  presence 
of  the  judge  during  the  entire  course  of  the  trial  is  essential; 
and  it  is  expressly  held  in  many  decisions  that  in  the  trial  of 
capital  cases  the  judge  should  not  retire  from  the  bench  even  for 
a  brief  absence  without  ordering  a  suspension  of  business  until 
his  return  (21  Ency.  PI.  &  Pr.,  pp.  978,  979,  and  cases  referred 
to  in  notes). 

**It  is  claimed  here,  however,  on  the  part  of  the  state,  that 
during  the  trial  of  this  case  the  bench  was  at  no  time  vacant 
because  as  soon  as  one  circuit  judge  left  the  bench  another 
circuit  judge  having  equal  power  and  belonging  to  the  same 
circuit  took  his  place.  The  court,  it  is  said,  was  the  same  during 
the  whole  of  the  trial,  although  two  different  persons  presided 
during  the  trial  at  different  times.  In  justification  of  the  pro- 
ceedings here  under  consideration  Section  62  of  Chapter  37  of 
our  statutes  entitled  'courts'  is  referred  to;  that  Section  pro- 
vides that  judges  of  several  circuit  courts  of  this  state  may  inter- 
change with  each  other  and  may  hold  court,  or  any  branch  of 
the  court  for  each  other,  and  perform  each  other's  duties  where 
they  find  it  necessary  or  convenient.  The  vacation  and  substi- 
tution which  took  place  in  this  case  find  no  justification  in  the 
section  thus  referred  to.  A  prisoner  on  trial  for  his  life  is  en- 
titled to  the  judgment  of  the  jud^e  who  has  heard  the  evidence 
in  the  case  and  conducted  the  trial  thereof.  The  instructions 
given  by  a  judge  must  be  based  upon  the  facts  and  necessarily 
involve  an  application  of  the  law  to  the  particular  facts  of  the 
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esse.  Here  the  instructions  given  for  the  state  were  given  by  a 
judge  who  had  heard  none  of  the  evidence;  two  instructions 
asked  by  the  defendant  were  refused  by  a  judge  who  heard  none 
of  the  evidence.  It  is  true  that  the  absence  of  one  judge  from 
the  bench  before  the  close  of  the  trial  was  followed  by  the 
presence  of  another  judge  of  equal  power  and  jurisdiction. 
It  is  also  true  that  circuit  judges  may  hold  court  for  each 
other,  and  perform  each  other's  duties  where  they  find  it  nec- 
essary or  convenient,  but  this  does  not  involve  the  right  or  power 
of  one  judge  to  finish  for  another  the  performance  of  a  duty 
already  entered  upon  by  the  latter,  when  that  duty  involves  the 
exercise  of  judgment,  and  the  application  of  legal  knowledge 
and  judicial  deliberation  to  facts  known  to  the  latter  and  not 
known  to  the  former." 

In  this  case  many  authorities  are  reviewed  and  the  opinion 
is  an  able  one.    The  court  in  the  syllabus  held: 

*'A  mistrial  will  result  from  a  change  of  judge  without  de- 
fendant's consent  during  trial  of  a  criminal  case  when  the  argu- 
ment to  the  jury  is  in  progress,  the  new  judge  being  required 
to  read  the  defendant's  instructions  to  the  jury  which  have 
been  approved  by  his  predecessor,  and  to  pass  upon  those  pre- 
sented by  the  state,  although  the  judge  belongs  to  the  same 
circuit  and  the  statutes  permit  such  judges  to  interchange  with 
each  other,  and  to  perform  each  other's  duties." 

We  do  not  hold  that  there  are  not  certain  preliminary  duties 
which  a  judge  may  perform  and  the  case  afterward  be  continued 
and  completed  by  a  different  judge,  but  that  is  not  the  case 
under  consideration. 

Another  question  that  is  made  is  that  the  jury  being  separated 
for  eighteen  days  during  the  time  that  the  case  was  not  being 
tried,  and  scattered  in  different  parts  of  the  county,  that  it  was 
error  to  proceed  with  the  trial  to  that  jury.  Ordinarily  it  must 
appear  aflSrmatively  from  the  record  that  members  of  the  jury 
have  been  approached,  have  heard  improper  remarks,  or  read 
something  about  the  case  in  order  to  be  grounds  for  a  new  trial. 
That  prejudice  will  not  be  presipned  unless  it  appears.  Under 
the  facts  disclosed  in  this  case  we  think  improper  conduct  upon 
the  part  of  the  jury  should  be  presumed  and  that  prejudice  re- 
sulted.   It  is  hardly  possible  that  a  jury  could  be  at  liberty  for 
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eighteen  days  in  all  parts  of  the  county,  without  being  cautioned, 
and  under  no  surveillance,  in  a  case  exciting  so  much  public 
interest  as  this,  without  at  least  some  of  the  jurors  being  im- 
properly influenced.  The  charge  in  this  case  was  murder  in  the 
second  degree,  involving  liberty  for  life.  Suppose  the  trial 
judge,  in  order  to  attend  to  some  other  business,  had  adjourned 
the  case  for  eighteen  days  and  permitted  the  jury  to  separate 
and  go  to  their  homes,  would  it  not  be  held  that  such  a  jury 
was  incapacitated  from  further  duty  in  the  case  ? 

It  seems  to  us  that  Section  7313  was  enacted  expressly  to  pro- 
vide for  a  contingency  like  the  one  that  arose  in  this  case.  That 
section  provides: 

**The  court  may  discharge  a  jury  without  prejudice  to  the 
prosecution  for  the  sickness  of  a  juror,  the  corruption  of  a 
juror,  or  other  accident  or  calamity,  or  because  there  is  no 
probability  of  the  jurors  agreeing,  and  the  reason  for  the  dis- 
charge shall  be  entered  on  the  journal." 

Here  was  an  accident  incapacitating  the  trial  judge  from  pro- 
ceeding in  the  case,  and  the  jury  should  have  been  discharged. 

For  these  reasons  the  judgment  of  the  common  pleas  court 
will  be  reversed  and  the  case  remanded  for  a  new  trial. 

H.  J.  Redmond,  A.  C.  White  and  Perry  &  Roberts,  for  plaint- 
iff in  error. 

C,  L,  Taylor,  Prosecuting  Attorney,  for  defendant  in  error. 
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TOWNSHIP  ELKCnON  CONTESTS. 

[Circuit  Court  of  Columbiana  County.] 

State,  ex  rel  Fiqi^ey,  v.  George  W.  Conseb. 

Decided,  1902. 

Toumship  Electionr-Contest  of — Quo  Warranto  the  Proper  Proceedr 
ififf — Australian  Ballot — Writing  in  of  Names — Use  of  Blue  Pencil 
— Destruction  of  Ballots — Character  of  May  Be  Proved  J)y  Parol — 
Right  of  Contest — Estoppel — Sections  2966-13  et  seq. 

1.  In  the  absence  of  any  statutory  provision  for  the  contest  of  the 

election  of  township  officers  quo  warranto  is  the  proper  remedy 
for  determining  the  legality  of  an  election  of  township  trustee. 

2.  A  statute  will  not  be  construed  as  abridging  or  repealing  the  right 

to  contest  an  election  for  fraud  or  mistake,  unless  such  intention 
is  clearly  expressed. 

3.  In  a  proceeding  to  contest  the  election  of  a  township  trustee  held 

under  the  Austrian  ballot  law,  the  rejection  and  destruction  of 
the  ballots  by  the  Judges  of  the  election  is  not  final  or  conclusive, 
but  the  contents  of  the  ballots  thus  rejected  and  destroyed  may 
be  shown  by  parol. 

4.  A  candidate  who  is  present  at  the  counting  of  the  ballots,  and 

declared  himself  satisfied  with  the  result,  is  not  thereby  estopped 
from  contesting  the  election. 

5.  The  provision  of  the  Australian  ballot  law  that  "all  marks  upon 

the  ballot  must  be  made  with  a  black  lead  pencil,  and  the  further 
provision  that  "no  ballot  shall  be  rejected  for  any  technical  error 
which  does  not  make  it  impossible  to  determine  the  voter's  choice." 
does  not  render  invalid  a  ballot  upon  which  the  contestant's 
name  was  written  with  a  blue  pencil;  nor  a  ballot  upon  which  a 
black  pencil  line  is  drawn  through  the  name  of  a  candidate,  and 
the  name  of  an  opposing  candidate  written  near  and  partly  over 
it,  notwithstanding  no  cross  mark  appears  opposite  the  latter's 
name;  nor  a  ballot  containing  a  ticket  upon  which  no  names  of 
candidates  appear  under  the  printed  designations  of  the  several 
offices,  whereon  a  name  is  written  beneath  the  line  designating 
the  office  for  which  the  candidate  whose  name  thus  appears  is 
running. 

Laxtbie,  J.  (orally) ;  Burrows,  J.,  and  Cook,  J.,  concup. 

This  is  a  proceeding  in  quo  warranto,  brought  to  contest  the 
election  of  the  defendant,  Gonser,  as  township  trustee  of  Han- 
over township,  in  this  county. 
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It  seems  that  at  the  election  in  question  there  were  three  tick- 
ets on  the  ballot,  known  as  the  Australian  ballot  There  was 
a  republican  ticket,  a  democratic  ticket  and  a  citizens'  ticket, 
each  so  headed,  and  each  printed  in  conformity  with  the  laws 
of  the  state  in  reference  to  the  Australian  ballot.  Conser  was 
candidate  for  township  trustee  on  the  republican  ticket,  Pigley 
on  the  democratic  ticket,  and  their  names,  in  accordance  with 
the  statute,  were  printed  thereon  as  candidates,  but  on  the 
citizens'  ticket  there  was  no  candidate's  name  for  that  office 
printed  on  the  ticket,  or  any  township  office ;  but  in  accordance 
with  the  statute,  sufficient  blanks  were  left  under  the  printed 
designation  of  each  office,  so  that  the  voters  might  write  the  name 
of  such  candidate  as  they  desired  to  vote  for. 

In  this  case,  according  to  the  count  as  made  by  the  board, 
Conser  received  one  vote  more  than  Figley,  and  they  declared 
Conser  elected.  There  were  five  or  six  ballots  rejected,  and 
without  any  dispute  between  the  judges;  and  these  ballots,  with 
the  others,  were  burned  in  accord^ance  with  the  provisions  of  the 
statute  in  that  regard. 

It  is  claimed  upon  the  part  of  the  defendant  that  this  pro- 
ceeding in  quo  warranto  can  not  be  maintained;  that  quo  war- 
ranto will  not  lie  and  is  not  a  proper  proceeding  to  determine 
the  validity  of  the  election  of  a  township  officer.  Reference  is 
made  to  the  Constitution  of  the  state,  and  to  decisions  of  the 
Supreme  Court  in  regard  thereto  as  to  the  manner  of  contesting 
elections.  The  constitutional  provision  (Section  21,  Article  II) 
is  that  the  Legislature  shall  provide  for  the  contest  of  elections ; 
but  the  Legislature  has  not  done  so  in  regard  to  the  election 
of  township  officers.  So  that  there  is  no  statute  of  the  state 
which  provides,  or  attempts  to  provide,  for  a  contest  of  election 
of  township  officers.  That  being  the  case,  we  are  at  a  loss  to 
know  why  this  ancient  proceeding  in  quo  warranto  can  not  be 
brought.  It  is  one  which  is  authorized  by  the  Constitution  of 
the  state  (Sections  2  and  6,  Article  IV),  and  may  be  brought, 
therefore,  in  any  case  where  it  might  have  been  brought,  un- 
less restrained  by  some  other  provision  of  the  Constitution. 
Prior  to  the  adoption  of  the  present  Constitution,  it  was  a 
proper  proceeding  to  contest  the  election  of  officers  of  the  state, 


CntCUIT    COUET    REPOBTS— NEW    SBBIBS,     121 

1901.]  Columbiana  Countj. 

and  the  Supreme  Court  has  held  tiiat  it  is  so  now^  except  as 
modified  by  the  provision  of  the  Constitution  that  the  Legisla- 
ture shall  provide  for  proceedings  to  contest  the  election  of 
officers  of  the  state.  But  where  the  Legislature  has  not  done  so^ 
does  that  deprive  the  courts  of  jurisdiction  in  quo  warranto  in 
such  cases? 

In  the  case  of  State  v.  McLain,  58  Ohio  St,  313,  322,  this  is 
said  by  the  eminent  judge  delivering  the  opinion : 

"It  is  argued,  however,  in  behalf  of  the  state,  that  qtu>  war- 
ranto is  the  appropriate  action  for  the  trial  of  title  to  an  office ; 
and  that  by  Section  2,  Article  IV  of  the  Constitution,  original 
jurisdiction  in  such  actions  is  conferred  on  this  court,  of  which 
it  can  not  be  deprived,  in  any  degree,  by  legislation.  But  that 
provision  of  the  Constitution  should  be  construed  with  others 
in  pari  materia^  and  each  so  restrained  as  to  give  harmonious 
effect  to  them  all.  And  hence,  the  jurisdiction  conferred  by 
that  section  is  subject  to  such  legislative  control  as  is  authorized 
by  other  provisions  of  the  same  instrument;  and  legislation  en- 
acted in  obedience  to  such  provisions  has  the  same  effect  as  if 
contained  in  the  Constitution  itself.  In  instance  of  this,  by 
Section  21,  Article  II,  power  is  conferred  on  the  General  As- 
sembly to  provide  by  law  'before  what  authority,  and  in  what 
manner  the  trial  of  contested  elections  shall  be  conducted ; '  and 
a  statute  enacted  in  the  exercise  pf  that  power  was  held,  in  State 
V.  Marlow,  15  Ohio  St.,  114,  to  afford  the  exclusive  remedy  in 
such  cases,  and  withdraw  them  from  the  jurisdiction  of  this 
court  in  quo  warranto,  notwithstanding  the  latter  mode  of  in- 
quiry, in  the  absence  of  such  a  statute,  was  the  appropriate  one 
in  such  cases." 

That  is,  reference  is  made  to  the  case  of  State  v.  Marlow,  15 
Ohio  St.,  114,  upon  the  question,  as  establishing  the  rule  that 
in  the  absence  of  such  a  statute  quo  warranto  is  the  appropriate 
remedy  in  such  cases. 

So  we  pass  this  matter  by  with  the  conclusion  that  this  pro- 
ceeding is  properly  brought,  as  there  is  no  statute  providing  for 
contest  of  election  of  a  township  officer  or  township  trustee. 

As  I  have  stated,  the  board  in  this  instance  declared  the  vote 
in  favor  of  Conser,  the  republican  candidate,  by  a  majority  of 
one;  and  as  to  the  ballots  that  were  rejected,  as  there  was  no 
dispute  about  them,  or  difference  in  the  minds  of  the  judges, 
they  were  burned. 
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It  is  claimed  on  the  part  of  the  defendant,  Conser,  that  the 
action  of  the  judges  was  final  and  conclusive,  and  made  so  by 
the  provision  of  the  Australian  ballot  law  itself.  If  this  were 
so,  it  would  be  a  singular  election  law;  not  only  a  singular  one, 
but  an  outrageous  one,  to  undertake  in  such  a  manner  to  de- 
fraud, substantially,  the  electors  of  a  township  by  the  fraud, 
mistake  or  misapprehension  of  the  judges  of  the  election.  One 
of  the  inherent  and  invaluable  rights  of  a  citizen  of  this  coun- 
try is  the  elective  franchise,  and  the  Australian  ballot  law  (Sec- 
tion 2966-13,  Revised  Statutes,  et  seq.)  was  passed  especially 
to  protect  him  in  it,  so  that  by  no  fraud  or  mistake  on  the  part 
of  the  judges  of  the  election,  or  of  politicians  and  partisans 
running  it,  could  his  privilege  be  destroyed  by  taking  away 
from  him  his  vote,  or  not  counting  it  after  it  was  voted.  If 
the  ballot  of  one  citizen  may  be  rejected  by  fraud  or  mistake, 
and  beyond  his  power  to  question  it,  it  may  be  done  as  to  all. 
And  in  this  case  the  proposition  is  well  stated,  that  if  a  candi- 
date was  declared  elected  by  a  majority  of  one  vote,  while  there 
were  four  or  five  votes  uncounted  that  should  have  been  counted 
for  his  opponent,  then  the  majority  of  the  electors  in  that  town- 
ship were  defrauded  of  their  rights,  and  the  judges  of  the  elec- 
tion usurped  their  power  and  their  right  of  the  elective  franchise 
and  took  it  away  from  them,  and  conferred  the  oflSce  upon  the 
man  whom  the  majority  voted  against.  And  it  is  claimed  that 
by  inference— not  by  any  direct  language  in  the  Australian  bal- 
lot law,  but  by  a  mere  inference— that  this  precious  right  may 
be  invaded,  and  the  majority  of  the  electors  of  a  township, 
county  or  state  (because  if  it  applies  to  one  it  applies  to  all) 
may  thus  be  defeated  of  their  intention  and  of  their  rights  in 
an  election  of  ofiicers  of  such  township,  county  or  state  by  the 
judges  through  fraud  or  mistake. 

The  English  language  is  not  so  devoid  of  words  that  if  the 
Legislature  intended  to  destroy  the  right  of  contesting  an  elec- 
tion in  such  a  case,  it  could  not  have  expressed  it,  and  the  Legis- 
lature has  not  expressed  it  in  direct  language.  Such  result  is 
claimed  only  by  inference  from  the  language  used;  that,  as 
there  was  no  dispute  over  the  rejected  ballots,  or  differences  in 
the  minds  of  the  judges  as  to  them,  the  burning  of  such  ballots 
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ended  the  matter ;  that  the  Legislature  having  directed  that  such 
ballots  should  be  burned,  the  inference  must  be  that  the  Legis- 
lature intended  that  the  action  of  the  judges  in  their  rejection 
should  be  final  and  ciHiclusive.  If  the  Legislature  so  intended, 
it  had  the  words  at  command  to  express  that  intention,  and 
would  have  done  so,  and  not  left  such  new  and  important  pro- 
visions to  mere  inference. 

The  right  to  contest  an  election  gained  by  fraud  or  mistake  is 
one  that  has  been  always  held  in  this  state  as  an  invaluable  one 
as  a  matter  of  public  policy,  and  if  the  Legislature  intended  to 
repeal  that  inestimable  privilege  and  to  establish  another  and  a 
different  rule,  the  English  language  is  broad  enough  to  have 
enabled  it  to  express  that  intention  beyond  any  question  or  dis- 
pute. The  Legislature  has  not  done  so,  and  its  failure  to  do  so 
in  express  terms  has  convinced  us  that  the  Legislature  did  not 
have  any  such  intention. 

Another  proposition  of  defendant's  counsel  is  that  parol  evi- 
dence is  not  competent  in  this  case  to  prove  the  contents  of 
these  rejected  and  destroyed  ballots.  In  cases  of  this  kind,  it 
has  always  been  held  that  where  the  ballots  are  destroyed,  op 
where  it  is  impossible  to  produce  them  in  court,  the  next  best 
evidence  is  competent ;  following  the  general  rule  that  where  the 
best  evidence  is  unattainable,  the  next  best  may  be  resorted  to. 
The  ballots  were  destroyed,  and  admitted  to  be  so,  and  hence 
could  not  be  produced,  and  the  universal  rule  must  prevail,  that 
parol  evidence  may  be  admitted  of  their  contents. 

The  question,  therefore,  is,  should  these  ballots  be  counted  to 
ascertain  whether  or  not  the  board  of  elections  had  arrived  at  a 
correct  result  in  the  determination  of  the  poll!  I  have  already 
said  that  there  were  two  candidates  for  this  office— two  party 
candidates— Conser  on  the  republican  ticket,  Figley  on  the  dem- 
ocratic ticket. 

The  Australian  ballot  law.  Section  2966-19,  Revised  Statutes, 
provides  that  the  name  of  any  candidate  can  not  go  upon  the 
ballot  twice.  If  there  are  two  parties  that  wish  to  nominate  the 
same  individual  for  the  same  office,  they  may  do  so,  but  his 
name  can  not  go  upon  the  ballot  on  the  ticket  of  each.  It  can 
only  go  upon  the  ballot  under  the  head  of  one  ticket.    And  so 
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on  this  citizens'  ticket  neither  Conser's  name  nor  Figley's  name 
could  be  printed,  and  was  not  But  on  the  citizens'  ticket  there 
was  a  blank  space  under  the  printed  words,  "township  trustee,'' 
so  that  the  citizens  of  the  village  of  Hanover  might  write  the 
name  of  Gonser  or  Figley  upon  the  ticket  if  they  wished  to  vote 
for  either  for  township  trustee. 

It  is  admitted  on  the  part  of  the  state  that  there  was  one 
ballot  rejected  by  the  board  of  elections  that  should  have  been 
counted  for  Conser.  His  name  was  written  on  the  ballot  in 
blue  pencil,  contrary  to  the  provision  of  the  statute  that  it 
should  be  in  black,  but  it  is  conceded  on  the  part  of  the  state 
that  that  vote  ought  to  have  been,  and  may  be  counted  for  Gon- 
ser. 

On  the  other  hand,  there  were  two  ballots  that  were  cast  on 
the  republican  ticket  which,  it  is  claimed  upon  the  part  of  the 
state,  should  have  been  counted  for  Pigley,  and  were  not.  The 
evidence  shows  conclusively  that  whoever  voted  those  tickets 
intended  to  vote  for  Figley  for  township  trustee.  It  shows  con- 
clusively that  the  voter  first  erased  Conser's  name  by  drawing  a 
black  pencil  line  through  it,  and  then  wrote  the  name  George  Pi:'- 
ley  below  it.  The  judges  concede  that  they  rejected  it  because  the 
upper  part  of  the  capital  letters  G  and  P  in  Figley's  name  ran 
up  above  the  blank  over  the  printed  name  of  Gonser.  And 
partly  from  the  whole  evidence  it  appears  it  was  only  because 
of  that  fact  that  they  rejected  those  two  ballots.  It  is  almost 
impossible  to  believe  that  a  voter  ran  pencil  lines  across  the 
name  of  the  printed  candidate,  and  beneath  his  name,  or  over 
it,  if  you  please,  wrote  the  name  of  the  opposing  candidate,  did 
not  intend  to  vote  for  that  opposing  candidate.  And  we  think 
thfat  those  two  tickets  should  be  counted  for  Figley  irrespective, 
too,  of  the  question  whether  there  was  a  cross-mark  made  in 
front  of  Figley's  name  on  the  tickets  or  not. 

The  statute  provides  that  the  elector  may  write  in  the  name 
of  any  candidate  he  favors,  and  he  may  write  it  either  in  a 
blank  space,  where  there  is  no  candidate's  name,  or  over  the 
name  of  the  ticket's  candidate.  And  the  latter  part  of  Section 
2966-35,  Revised  Statutes,  declares  that  no  elector's  vote  shall 
be  rejected  unless  it  is  impossible  to  determine  who  he  intended 
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to  vote  for.  So  that  where  he  writes  the  name  of  his  candidate 
in  its  proper  place,  who  would  say  that  the  elector  did  not  intend 
to  vote  for  the  individual  whose  name  he  wrote  in  under  the 
proper  designation  of  the  office,  whether  he  put  the  cross-mark 
to  the  left  of  it  or  not.  Would  it  be  impossible,  in  such  a  case, 
to  determine  who  he  intended  to  vote  for! 

In  regard  to  the  citizens'  tickets,  it  is  claimed  that  there  were 
three  of  those  where  Figley's  name  was  written  in  under  the 
appropriate  printed  head  of  township  trustee,  indicating  that 
the  voter  intended  to  vote  for  him.  While  there  is  some  conflict 
as  to  the  number,  there  is  no  dispute  that  there  were  two  at 
least  of  these  where  Pigley's  name  was  written  in  its  proper 
place,  showing  that  the  electors  intended  to  vote  for  George 
Figley  for  township  trustee.  And  the  judges  of  the  election 
honestly  made  a  mistake  in  rejecting  these  ballots.  In  fact,  the 
majority  of  them  come  here  as  witnesses  and  admit  that  they 
did  make  a  mistake.  They  were  honest  in  their  action,  but  that 
does  not  aflFect  the  right  of  the  elector  to  have  his  vote  properly 
counted ;  and  we  think,  therefore,  that  these  four  votes  for  Pig- 
ley  were  erroneously  rejected,  which  would  give  Mr.  Pigley  a 
majority  of  two  votes. 

It  is  claimed  further  that  Pigley  can  not  take  advantage  of 
this  error ;  that  he  is  estopped  because  he  was  present  and  made 
no  objection  to  the  rejection  of  these  votes,  and  declared  that 
he  was  satisfied  with  the  result,  and  had  run  better  than  he 
expected.  That  he  made  no  such  objection  and  was  honestly 
mistaken,  as  we  think  the  judges  were,  as  to  the  legality  of 
the  rejection  of  those  ballots,  then  the  mistake  of  the  judges 
would  no  more  bar  this  proceeding  when  he  discovers  the  true 
state  of  affairs.  When  he  finds  out  the  true  state  of  affairs, 
what  rule  of  law  is  there  that  would  estop  him  from  attempt- 
ing to  secure  his  rights.  Certainly  this  is  not  a  case  of  estoppel. 
In  this  proceeding  there  was  a  mistake  on  the  part  of  the  judges, 
and  Pigley  must  be  declared  elected,  and  the  relief  is  granted  as 
prayed  for  by  this  relator. 

A  decree  may  be  taken  accordingly. 

W.  G.  Wells  and  W.  S,  Potts,  for  plaintiff. 

J.  A.  Martin,  for  defendant. 


126      CIECUIT   COUET  BEPOKTS— NEW   SEBIES. 

Griner  v.  Ohio  Oil  Co.  [Vol.  V.  N.  S. 

T£RM  OF  AN  OIL  LEASE. 

[Circuit  Court  of  Wood  County.] 

Ploeence  M.  Gbineb  v.  The  Ohio  Oil  Company. 

Decided,  April  Term,  1904. 

Oil  and  CHis — Lecue  of  Lands  for  the  Production  of — Term  of  the  Lease, 
Oil  Being  Still  Found  in  Paying  Quantities. 

A  lease  of  land  granting  the  right  to  operate  for  oil  and  gas,  contained 
among  numerous  other  provisions  of  the  usual  character,  the 
phrase,  "the  terms  of  this  grant  shall  not  etbeed  twelve  years." 

Held:  That  the  word  "terms"  as  there  used  did  not  refer  to  the  col- 
lateral matters  attached  to  the  grant,  hut  to  the  grant  itself, 
thereby  limiting  the  period  for  which  it  is  to  run  to  twelve  years. 

Haynes,  J.  (orally) ;  Parker,  J.,  and  Hull,- J.,  concur. 

Appeal. 

The  case  of  Florence  M.  Griner  v.  The  Ohio  Oil  Company 
comes  into  this  court  upon  appeal  and  has  been  heard  upon  the 
evidence.  The  petition  filed  by  Florence  M.  Griner  sets  forth 
that  at  a  certain  time  there  was  an  oil  lease  made  by  IMyron  L. 
Oase  to  the  Ohio  Oil  Company  of  a  certain  tract  of  land  in  this 
county,  and  that  by  the  terms  of  that  lease— or  license  as  it  is 
called  in  the  petition — the  time  limited  for  the  production  or 
extraction  of  the  oil,  the  operation  of  the  property,  was  limited 
to  twelve  years  from  the  date  of  the  making  of  the  lease,  and 
that  period  expired  in  June,  1903,  at  which  time  and  since 
then  the  plaintiff,  who  is  the  grantee  of  Mr.  Case  of  the  lands, 
served  notice  upon  the  Ohio  Oil  Company  of  the  termination 
of  the  lease,  and  that  it  should  cease  to  drill  or  operate  upon  the 
lands  for  oil. 

The  defendant  admits  the  execution  of  the  lease,  and  claims 
that  under  it  they  took  possession  and  have  performed  all  of 
the  conditions  of  the  lease  by  them  to  be  kept  and  performed. 
They  drilled  the  wells  required  in  the  lease,  which  numbered 
eight;  that  they  have  been  operating  the  property,  and  have 
paid  the  one-sixth  royalty  of  the  oil  produced  to  the  lessor, 
Case,  and  to  Florence  M.  Griner,  since  she  has  been  possessed 
of  the  property,  and  they  state  that  the  lease  has  not  terminated ; 
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that  they  still  have  a  right  to  proceed  to  operate  the  lands  for 
oil  under  that  lease,  and  to  do  so,  so  long  as  oil  may  be  found 
upon  the  premises;  or  to  operate  the  land  so  long  as  oil  and  gas 
is  found  ''in  paying  quantities"  as  is  the  usual  phrase. 

The  ease  has  been  very  fully  argued  by  counsel  upon  the  part 
of  the  plaintiff,  and  upon  the  part  of  the  defendant,  and  we  have 
endeavored  to  give  the  case  the  consideration  that  the  arguments 
merit. 

It  is  claimed  by  the  defendant  that  the  lease  is  a  grant  of  all 
the  oil  and  gas  upon  the  premises,  or  in  and  under  the  premises ; 
that  gas  and  oil,  while  in  that  condition  under  the  premises,  is 
a  part  of  the  real  estate ;  that  they  take  it  by  a  grant,  and  that 
they  took  it  in  full  and  complete  title.  Then  follows  the 
habendum  clause  that  they  are  to  have  and  to  hold  it  on  the 
following  conditions — and  there  are  quite  a  number  of  those 
conditions  stated,  and  among  other  things  it  states  the  number 
of  wells  that  are  to  be  sunk,  the  time  in  which  they  are  to  be 
sunk,  and  states  the  consequences  that  will  follow  if  the  parties 
fail  to  keep  the  terms  of  these  conditions — that  they  are  required 
to  pay  a  certain  sum  per  year,  or  to  forfeit  a  certain  portion  of 
the  land  for  the  non-performance.  Then  follows  the  further 
clause:  "The  terms  of  this  grant  shall  not  exceed  twelve  years." 
Then  follows  in  print:  **It  is  understood  between  the  parties  to 
this  agreement  that  all  the  conditions  between  the  parties  hereto 
shall  extend  to  their  heirs,  executors  and  assigns." 

Now  the  controversy  in  this  case  turns  upon  the  construction 
of  the  word  ''terms";  the  meaning  that  is  to  be  given  to  that 
word  by  the  court. 

It  is  claimed  on  behalf  of  the  defendant  that  the  grant  is 
absolute  and  that  the  word  "terms"  applies  only  to  the  con- 
ditional or  collateral  matters  attached  to  the  grant,  and  not  to 
the  grant  itself.  On  the  other  hand,  of  course,  the  claim  on 
behalf  of  the  plaintiff  is  that  by  the  express  terms  of  this 
clause,  the  grant  is  limited  to  the  period  of  twelve  years,  and 
that  all  rights  under  this  lease  terminate  upon  the  expiration 
of  the  twelve  years. 

There  have  been  many  cases,  as  is  well  known,  in  the  state  of 
Ohio  decided  on  the  question  of  oil  leases.     Some  of  the  cases 
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we  have  been  referred  to  are  The  Woodland  OU  Co.  v.  Crawford, 
in  55  Ohio  St.,  161 ;  Detlor  v.  Holland,  57  Ohio  St,  492 ;  Kelly 
V.  Ohio  Oil  Co.,  57  Ohio  St,  317,  and  Brown  y.  Ohio  Oil  Co., 
65  Ohio  St.,  507.  I  will  refer  to  a  single  one  of  those  cases,  the 
one  in  the  55th  Ohio  St.,  at  page  161,  a  ease  which  resembles  in 
part  the  case  at  bar.  In  that  particular  case  there  was  a  clause 
in  the  lease  which  provided  for  the  termination  of  the  lease  at 
the  end  of  two  years  if  no  oil  or  gas  was  found  upon  the  prem- 
ises, and  if  oil  or  gas  is  found  upon  the  premises,  then  the  lease 
shall  terminate  upon  the  expiration  of  twenty-five  years. 

Judge  Burket  in  delivering  the  opinion  of  the  court,  in  speak- 
ing of  this  claim,  says: 

"The  proper  construction  to  b6  placed  upon  such  an  agree- 
ment is,  that  upon  failure  of  the  lessee  to  drill  a  well,  or  pay 
rental,  or  both,  as  the  case  may  be,  the  lessor  may  elect  to  put 
an  end  to  the  lease  and  enforce  payment  of  the  promised  rental, 
or  sue  for  damages  for  failure  to  drill  the  well,  or  he  may  elect 
to  have  the  lease  continue  in  force  to  the  end  of  the  term,  and 
enforce  the  drilling  of  wells  and  the  payment  of  rentals,  as 
provided  in  the  lease.  Such  provisions  of  forfeiture  are  for 
the  benefit  of  the  lessor,  and  not  for  the  benefit  of  the  lessee. 
The  lessee  can  not  plead  his  own  default  or  wrong  in  discharge 
of  his  obligation  to  drill  or  pay  rental." 

There  is  another  -clause  in  the  lease  in  that  case  that  I  do  not 
find  at  this  instant,  but  the  substance  of  it  is  that  if  no  oil  or  gas 
is  found  within  two  years  the  lease  becomes  null  and  void,  but  if 
oil  or  gas  is  found,  then,  at  the  expiration  of  twenty-five  years 
the  lease  terminated  by  virtue  of  that  clause  I  have  spoken  of. 
It  should  be  stated,  however,  that  in  the  habendum  clause  the 
word  ^'term*^  was  used;  that  they  were  to  have  and  to  hold 
for  the  term  of  two  years.  In  the  case  at  bar  the  word  ''terms'' 
was  used,  but  it  is  claimed  that  the  word  ** terms'*  when  it  is 
used  in  this  form  does  not  refer  to  the  period  of  time  for  the 
lease  to  run,  but  has  reference  to  the  conditions  of  the  grant. 
Now  this  paper  is  to  be  examined  to  ascertain,  if  possible,  the 
understanding  of  the  parties.  The  lease  is  drawn  up  between 
two  parties,  and  is  said  to  be  in  the  handwriting  of  Mr.  Case, 
a  well  informed  business  man  of  this  place.    First.    He  grants 
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all  the  oil  in  the  premises.  It  is  said  in  some  of  these  deci- 
sions that  that  is  a  lease ;  it  is  a  right  of  the  party  to  go  upon 
the  premises  of  another  and  take  from  it  the  oil  underlying 
the  same,  so  long  as  the  term  of  the  lease  runs.  He  has  that 
right  exclusively.  It  is  said  also  in  one  of  these  cases  decided, 
that  the  oil,  the  mineral,  is  a  part  of  the  real  estate  while  it 
exists  in  the  ground;  that  it  is  fleeting  in  its  nature;  it  is  a 
fluid  that  runs  according  to  the  laws  governing  fluids;  it  may 
be  upon  the  land  of  one  to-day,  and  shift  to  the  lands  of  an- 
other to-morrow.  But  so  long  as  it  remains  upon  the  lands  of 
one  person,  it  is  the  property  of  that  person.  It  is  real  estate 
until  it  is  taken  from  the  ground,  and  then  it  becomes  personal 
property.  Now  what  in  sober  sense  was  Mr.  Case  doing?  He 
was  giving  the  right  to  this  party  to  go  upon  the  premises  and 
mine  for  oil,  and  take  the  oil  out;  and  of  the  oil  that  they  got 
out,  he  was  to  have  one-sixth,  and  the  balance  the  company 
was  to  have  for  its  own  use.  And  he  provided  for  the  manner 
in  which  the  work  is  to  be  done  or  commenced;  the  number  of 
weUs  that  are  to  be  drilled;  he  provides  where  they  may  not 
sink  wells,  either  in  the  orchard  or  within  a  certain  distance 
of  the  house;  that  pipes  might  be  laid  for  the  purpose  of  con- 
veying the  oil  away,  and  that  they  should  be  covered,  and 
various  matters  of  that  kind  are  provided  for,  and  then  he 
comes  to  the  clause  in  which  he  says,  in  the  language  I  have 
read,  that  the  terms  of  this  grant  shall  not  exceed  twelve  years. 
It  seems  to  us  as  clear  as  can  be,  that  the  understanding  be- 
tween these  parties,  the  intention  of  these  parties  was  that  this 
lessee  might  go  upon  this  property  and  drill  wells  and  operate 
them  for  a  period  of  twelve  years,  and  at  the  termination  of 
that  time,  the  rights  of  the  Ohio  Oil  Company  ceased  and  de- 
termined. That  it  applied  to  the  terms  of  this  grant;  it  applied 
to  the  whole  paper.  To  hold  otherwise,  it  seems  to  us  would 
involve  us  in  some  inconsistencies  that  would  result  in  holding 
that  the  grant  of  the  oil  itself  was  valid  while  all  the  various 
conditions  under  which  it  was  held  and  which  were  to  be  per- 
formed by  the  other  party  would  be  void  and  terminated.  Evi- 
dently that  was  not  the  intention  of  the  parties,  and  we  think 
that  the  whole  lease  should  be  determined  at  the  end  of  the 
period  of  twelve  years. 
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It  follows  then,  from  this  view  of  the  case,  that  the  plaintifF 
should  have  judgment  here  fus  prayed  for  in  this  petition,  and  it 
is  so  ordered. 

Orabiel  dk  Skatzel,  for  plaintiff  in  error. 

J.  E.  and  E.  Y,  Bope,  for  defendant  in  error. 


LAW  or  DESCENT  AND  DISTRIBUTION. 

[Circuit  Court  of  Wood  County.] 

Robert  Digby  v.  Willis  J.  Digby  et  al. 

Decided,  April  23,  1903. 

Change  in  Character  oj  Property^Prevenis  Operation  of  Section  4162 — Rights 
Under  this  Statute  to  be  Determined^  How — Oil  Production  Not  Con- 
tinned  by, 

1.  A  surviving:  husband  or  wife  acquirint:  an  estate  from  a  deceased 

husband  or  wife  does  not  take  it  as  a  trustee,  but  with  an  absolute 
ri^ht  to  dispose  of  it,  and  to  chancre  its  character  so  as  to  prevent 
its  descent  bein^:  controlled  by  Section  4162. 

2.  In  construing:  Section  4162,  the  risrhts  of  the  parties  involved  are  to 

be  determined  by  the  legal  title  and  their  lefiral  status,  and  not  upon 
eqpiitable  principles. 
8b  Money  received  by  a  widow  for  the  sale  of  oil  from  land  derived  by 
her  from  her  deceased  husband,  is  not  identical  with  the  land,  and 
upon  distribution  after  her  death  is  not  to  be  controlled  by  the  pro- 
visions of  Section  4162. 

Parker,  J.  (orally) ;  Haynes,  J.,  and  Hull,  J.,  concur. 

This  action  is  brought  to  obtain  a  reversal  of  the  judgment 
of  the  court  of  common  pleas  of  this  county.  The  action  was 
brought  in  the  court  below  by  the  defendant  in  error,  Willis 
'J.  Digby,  as  administrator  of  the  estate  of  Sarah  A.  Digby, 
deceased,  asking  the  direction  of  the  court  in  making  distribu- 
tion of  certain  property  in  his  hands  as  such  administrator, 
which  property  came  to  decedent,  as  is  averred  in  the  answer, 
in  the  way  of  moneys  received  from  the  sale  of  oil  from  lands 
owned  by  her  husband  John  E.  Digby,  and  which  land  came 
to  her  by  devise  from  him. 
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John  E.  Digby  died  in  the  year  1891  without  issue,  but 
leaving  as  his  relict  Sarah  A.  Digby.  Sarah  A.  Digby  died 
intestate  in  the  year  1901,  without  issue,  possessed  of  real  estate 
which  had  been  thus  devised  to  her,  and  also,  as  is  stated, 
of  a  large  amount  of  personal  property,  or  money  derived  from 
the  sale  of  oil,  crude  petroleum  extracted  from  these  lands. 
A  controversy  having  arisen  between  diflFerent  sets  of  heirs  as 
to  how  this  fund  arising  from  the  sale  of  the  oil  should  be 
distributed,  the  administrator  has  brought  this  action  to  obtain 
the  advice  and  direction  of  the  court  upon  it. 

It  is  claimed  by  the  heirs  of  Sarah  A.  Digby  that  the  whole 
of  this  fund,  together  with  the  lands  and  other  property  com- 
ing from  her  husband,  should  go  to  them.  It  is  claimed  by 
the  heirs  of  John  E.  Digby  that  at  least  one-half  of  this  fund 
should  go  to  them,  under  and  by  virtue  of  the  provisions  of  Sec- 
tion 4162  of  the  Eevised  Statutes.  The  heirs  of  John  E.  Digby 
have  filed  an  answer  setting  forth  their  relationships;  setting 
forth  that  this  fund  was  derived  in  the  manner  I  have  stated 
and  praying  for  distribution  to  them  of  what  they  claim  is 
their  share.  To  that  answer  a  general  demurrer  was  filed  and 
sustained,  and  judgment  was  entered  against  them,  and  there- 
fore the  heirs  of  John  E.  Digby  prosecute  error  in  this  court 
to  reverse  that  judgment.  As  I  have  stated,  they  claim  under 
Section  4162,  Bevised  Statutes,  a  part  of  the  chapter  of  the 
Bevised  Statutes  upon  the  subject  of  descent  and  distribution, 
which  reads  as  follows: 

**  Where  the  relict  of  a  deceased  husband  or  wife  shall  die 
intestate  and  without  issue,  possessed  of  any  real  estate  or 
personal  property  which  came  to  such  intestate  from  any  former 
deceased  husband  or  wife  by  deed  or  gift,  devise  or  bequest, 
or  under  the  provisions  of  section  forty-one  hundred  and  fifty- 
nine,  then  such  estate,  real  and  personal,  shall  pass  to  and  vest 
in  the  children  of  said  deceased  husband  or  wife,  or  the  legal 
representatives  of  such  children.  If  there  are  no  children  or 
their  legal  representatives  living,  then  such  estate,  real  or  per- 
sonal, shall  pass  and  descend,  one-half  to  the  brothers  and 
sisters  of  such  intestate,  or  their  legal  representatives,  and 
one-half  to  the  brothers  and  sisters  of  such  deceased  husband 
or  wife  from  which  such  personal  or  real  estate  came,  or  their 
personal  representatives." 
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It  is  claimed  by  the  plaintiff  in  error  that  with  respect  to 
this  property  they  come  fully  within  the  provisions  of 
this  statute.  There  has  been  no  trouble  about  the  division  of 
the  land;  no  trouble,  I  believe,  about  the  distribution  of  certain 
personal  property  that  the  deceased,  John  E.  Digby,  had  de- 
vised to  his  wife,  and  which  remained  in  her  possession  as  per- 
sonal jyroperty  at  the  time  of  her  decease;  but  here  it  will  be 
observed  is  property  which  if  it  can  be  said  to  have  come  from 
John  E.  Digby  has  changed  its  form  and  character.  The  land 
came  to  Sarah  A.  Digby  by  devise  from  her  husband ;  she  oper- 
ated oil  wells  upon  that  land;  whether  this  money  represents 
royalty  or  product  coming  to  her  as  an  operator  we  are  not 
advised,  and  we  think  it  makes  no  difference ;  whether  the  wells 
were  opened  and  in  operation  at  the  time  of  the  decease  of  her 
husband  or  whether  they  were  afterwards  drilled  by  her  or  in 
pursuance  of  authority  from  her,  in  the  view  we  take  of  the 
case,  makes  no  difference.  She  acquired  the  real  estate  from  her 
husband;  from  this  land  she  extracted  the  oil  and  sold  it  and 
converted  it  into  money,  and  of  this  fund  she  died  possessed. 

Now  it  is  urged  on  the  part  of  the  plaintiff  in  error  that  this 
fund  should  be  treated  as  land— a  part  of  the  land  that  came 
to  her  from  her  husband.  Of  course,  it  can  not  be  said  it  is 
personal  property  that  came  to  her  from  her  husband  by  devise 
or  bequest,  because  at  the  time  of  his  death  he  was  not  possessed 
of  any  such  property  as  personal  property.  If  he  may  be  said 
to  have  been  possessed  of  it,  it  was  a  part  of  the  land;  it  was 
then  in  the  land ;  but  it  is  said  that  the  changing  of  its  character 
by  her  from  real  estate  into  personal  estate,  should  not  change 
the  course  of  its  descent;  that  it  should  be  regarded  for  the 
purposes  of  this  case,  and  for  the  purpose  of  fixing  the  line  or 
course  of  descent,  as  a  part  of  the  land  which  she  derived  from 
her  husband;  its  character  as  land  should  not  be  lost  by  its 
conversion  into  money;  and  we  are  cited  to  certain  nisi  prius 
decisions  which  seem  to  give  some  support  to  this  view.  Some 
of  them  are  at  least  based  upon  the  conclusion  that  the  property 
there  in  question  was  not  changed  in  character;  that  substanti- 
ally the  identical  thing  left  by  the  husband  or  wife  as  the  case 
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may  hiave  been,  was  preserved  intact  by  the  surviving  husband 
or  wife  until  the  decease  of  the  latter. 

It  will  be  observed  that  this  statute  does  not  provide  that  the 
increase  or  profits  of  either  real  or  personal  property  thus 
coming  to  the  relict  shall  be  impressed  with  the  same  character 
or  shall  descend  in  the  way  there  pointed  out.  We  look  upon 
the  statute  as  providing  that  the  very  thing  left  by  the  deceased 
husband  or  wife  to  the  relict  must  be  preserved  in  form;  that 
its  character  or  substance  shall  not  be  changed,  in  order  that 
the  statute  may  operate  upon  it;  and  we  regard  the  statute  as 
analogous  to  Section  4158  of  the  Revised  Statutes  in  that  respect, 
as  being  properly  subject  to  the  same  construction  in  cases  of 
this  character  as  has  been  put  upon  that  section. 

Section  4158  provides  for  the  descent  of  ancestral  property. 
Now  it  is  well  known  that  where  one  takes  property  as  ancestral 
property  and  does  not  change  the  title,  but  dies  seized  of  the 
same,  in  the  same  form  and  by  the  same  title  he  in- 
herited, it  will  descend  under  this  section  as  ancestral 
property ;  but,  should  change  in  its  form  or  title  occur,  it  would 
not  descend  under  this  section,  but  under  Section  4159  as  non- 
ancestral  property.  One  taking  an  ancestral  estate  under  Sec- 
tion 4158  does  not  take  it  as  a  trustee;  he  does  not  take  it  so 
that  he  is  bound  to  preserve  its  character  as  an  ancestral  estate 
in  order  that  it  may  descend  as  provided  for.  the  descent  of 
ancestral  property ;  but  he  takes  it  absolutely,  with  the  full  and 
unqualified  right  of  disposition  or  jus  disponendi;  and  it  has 
been  held  that  where  two  persons  take  their  estates  in  this  way 
from  the  same  ancestor,  and  then  make  an  exchange  of  their 
property,  the  property  they  thus  acqure  in  exchange  they  do 
not  hold  as  ancestral  property,  but  it  becomes  non-ancestral 
property.  It  is  so  held  in  the  case  of  Brower  v.  Hunt,  in  18  Ohio 
St.,  page  311,  the  syllabus  of  which  reads  as  follows : 

**The  title  to  real  estate  which  must  have  come  to  an  intestate 
by  devise,  or  deed  of  gift  from  an  ancestor,  to  constitute  an- 
cestral property,  is  the  title  under  which  the  intestate  immedi- 
ately held, 

**  Where  specific  tracts  of  land  had  been  allotted  to  co-devisees 
in  pursuance  of  directions  in  the  will  of  their  ancestor,  and, 
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afterward,  one  conveyed  his  tract  to  a  co-devisee  for  a  moneyed 
consideration  as  expressed  in  the  deed,  but  in  fact  for  a  like 
conveyance,  by  the  latter,  of  the  tract  he  had  received  in  the 
partition — Held:  That  the  title  of  neither  was  derived  directly 
by  devise  from  the  ancestor,  and  that,  for  the  purposes  of 
descent,  each  was  to  be  regarded  as  a  purchaser." 

They  might,  for  the  very  purpose  of  changing  the  course  of 
descent,  change  it  from  ancestral  to  non-ancestral  property  and 
they  would  not  be  guilty  of  any  legal  wrong  in  so  doing.  A 
person  receiving  ancestral  property  in  that  way,  would  have 
a  perfect  right  to  do  that,  because  he  does  not  receive  it  as  a 
trustee.  He  may  sell  it  or  convey  it  away,  or  so  manipulate 
his  affairs  as  to  convey  it,  and  have  it  reconveyed  to  himself, 
henceforth  holding  it  as  non-ancestral  property.  Now  it  will 
be  observed  that  these  sections  both  appear  in  this  chapter  and 
that  they  read  very  much  alike.    Section  4158  reads: 

**When  a  person  dies  intestate,  having  title  or  right  to  any 
real  estate  or  inheritance  in  this  state,  which  title  came  to  such 
intestate  by  descent,  devise  or  deed  of  gift  from  an  ancestor, 
such  estate  shall  descend  and  pass/'  etc. 

Section  4162  reads: 

**When  the  relict  of  the  deceased  husband  or  wife  shall 
die  intestate  and  without  issue,  possessed  of  any  real  estate  or 
personal  property  which  came  to  such  intestate  from  any  former 
deceased  husband  or  wife  by  deed  of  gift,  devise  or  bequest, 
or  under  the  provision  of  section  forty-one  hundred  and  fifty- 
nine,  then  such  estate,  real  and  personal,  shall  pass  to  and  vest," 
etc. 

We  think  what  I  have  stated  with  respect  to  Section  4158 
is  true  of  Section  4162,  that  the  person  acquiring  the  estate 
from  a  deceased  husband  or  wife,  does  not  take  it  impressed 
with  a  trust — does  not  take  it  as  a  trustee,  but  takes  it  with  an 
absolute  right  to  dispose  of  it,  and  a  right  to  change  the  char- 
acter of  the  property  so  as  to  prevent  the  operation  of  this  stat- 
ute upon  it.  That  he  may  rightfully  change  it  so  that  it  may 
not  be  said  that  the  title  of  which  the  person  died  seized  was 
derived  immediately  from  a  deceased  husband  or  wife,  and  so 
that  it  may  not  be  said  that  the  property  of  which  the  person 
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died  possessed  was  the  personal  property  or  real  ei^tate  which 
came  from  the  deceased  husband  or  wife,  as  the  case  may  be. 

Now  that  being  onr  view  of  the  statute,  and  it  being  clear 
that  this  fund  is  not  the  identical  property,  whether  real  estate 
or  personal  property,  coming  from  John  E.  Digby,  but  is  issue 
therefrom,  or  something  derived  from  changing  the  character 
of  that  property,  this  statute  does  not  operate  upon  the  fund. 

In  line  with  Brawer  v.  Hunt,  supra,  and  the  views  I 
have  here  expressed  with  respect  to  Section  4158,  is 
the  case  of  Patterson  v.  Lampson,  45  Ohio  St.,  page  77. 
There  was  a  case  in  which  a  father  purchased  a  certain  tract 
of  land  for  his  daughter,  a  house  and  lot,  quite  valuable;  he 
furnished  all  the  funds  and  made  a  gift  of  that  property  to 
his  daughter,  but  instead  of  having  the  property  conveyed  to 
himself  and  then  conveying  it  to  his  daughter  as  a  gift  so  she 
would  have  received  it  under  this  statute  as  a  deed  of  gift  from 
an  ancestor,  he  caused  the  person  from  whom  he  purchased  it 
to  convey  it  directly  to  her;  she  died  thereafter  intestate  and 
without  issue,  leaving  her  husband  surviving  her.  It  was  urged 
that  the  land  should  be  treated  as  ancestral  property,  as  prop- 
erty  which  came  from  her  father  by  deed  of  gift;  that  equity 
would  look  through  the  form  and  get  at  the  substance  of  the 
transaction;  and  the  Circuit  Court  of  the  Cleveland  Circuit 
so  held,  Judge  Haynes  of  this  bench  delivering  the  opinion  of 
the  circuit  court;  but  the  Supreme  Court  reversed  that  de- 
cision and  held  as  follows: 

"1.  Under  the  statutes  of  descent  and  distribution,  the 
course  of  descent  of  real  estate  is  to  be  controlled  by  the  legal 
title. 

'*2.  Where  the  intestate's  title  to  real  estate  is  free  from 
controversy,  in  determining  its  course  of  descent  and  whether 
it  is  ancestral  or  non-ancestral  property,  the  statutes  of  descent 
and  distribution  are  not  to  be  construed  upon  equitable  prin- 
ciples, but  by  the  rules  of  law. 

**3.  In  determining,  in  such  case,  whether  an  instrument  for 
the  conveyance  of  land  is  a  deed  of  gift  or  a  deed  of  purchase, 
its  recitals  of  the  payment  and  receipt  of  the  consideration  are 
material;  and  a  recital  in  such  deed  that  the  conveyance  by 
the  named  grantor  to  the  grantee  is  made  in  consideration  of 
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a  specified  sum  of  money  received  by  such  ^antor  from  the 
grantee,  so  far  concerns  the  operation  and  effect  of  the  deed 
as  that  it  is  not  competent  to  show,  by  parol  proof,  that  such 
instrument  is,  in  fact,  a  deed  of  gift  from  a  person  not  named 
in  it,  and  that  the  named  consideration  was  in  fact  paid  by  him. 
"4.  A  father  desiring  to  make  his  daughter  a  wedding  gift, 
bargained  for  a  tract  of  land,  paid  the  agreed  purchase  price 
in  money,  and  caused  the  vendor  to  convey  it  to  the  daughter 
just  prior  to  her  marriage.  She  died  thereafter  intestate.  •  •  • 
Held:  The  title  to  the  land  did  not  come  to  her  *by  deed  of  gift 
from  an  ancestor,'  within  the  meaning  of  Section  4158,  Revised 
Statutes,  •  •  •  which  provides  that  if  the  estate  came  not  by 
devise,  descent  or  deed  of  gift,  it  shall,  if  there  be  no  children 
or  their  legal  representatives,  descend  and  pass  to  the  husband 
or  wife  relict  of  the  intestate. ' ' 

That  has  been  followed  by  the  Supreme  Court  in  a  number  of 
cases  since  then,  one  decided  last  winter. 

We  think  and  hold  that  what  is  true  of  Section  4158  is  true 
as  well  of  Section  4162,  viz.,  that  such  questions  thereunder  are 
not  considered  or  determined  upon  equitable  principles;  that 
the  legal  title  and  legal  status  determine  the  rights  of  the  par- 
ties when  it  comes  to  the  matter  of  descent  of  property,  and  so 
holding,  we  affirm  the  judgment  of  the  court  of  common  pleas. 

Beverstock  &  Donehay,  for  plaintiff. 

Baldwin  &  Harrington,  for  defendants. 
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EJECTION  or  PASSENGER  PROM  TRAIN. 

[Circuit  Court  of  Huron  Couniy.] 

New  York,  Chicago  &  St.  Louis  By.  Co.  v.  W.  L.  Whunq. 

Decided,  NoTember  Term,  1902. 

Raihoays — Liability  of— For  Rejection  of  Passenger  Between  Btationa 
in  Night  Time  —Paisenger  Injured  in  a  Cattle  Guard. 

1.  Recoi^ry  may  be  had   for  an  injury    received   by  one  who  was 

lawfully  on  a  railway  train,  and  was  unlawfully  ejected  therefrom 
between  stations  in  the  night  time,  and  was  injured  by  falling 
into  a  cattle  guard  while  making  his  way  to  the  nearest  highway 
crossing. 

2.  But  where  one  takes  passage  upon  a  train  which  he  knews  does  not 

stop  at  his  -destination,  it  is  lawful  for  the  company  to  eject  him 
without  unreasonable  violence,  at  any  reasonably  safe  place  be- 
tween stations,  upon  his  refusing  to  pay  fare  to  the  next  station 
at  which  the  train  stops. 

Hull,  J.,  Haynes,  J.,  and  Parker,  J.,  concur. 

Heard  on  error. 

The  defendant  in  error,  plaintiff  below,  brought  this  action 
in  this  ease  to  recover  damages  for  being  wrongfully  and  un- 
lawfully put  off  th^  train  of  the  railroad  company  in  the  month 
of  May,  1900,  at  a  point  between  the  town  of  Bellevue  and  the 
village  of  Kimball  on  the  line  of  the  railroad  company.  The 
plaintiff  recovered  a  verdict  for  $810.  The  motion  for  a  new 
trial  was  overruled  and  judgment  entered  thereon,  and  it  is  to 
reverse  this  judgment  that  proceedings  were  commenced  in  this 
court. 

The  plaintiff  claims  that  he  was  at  the  village  of  Arcadia, 
Hancock  county,  on  the  line  of  the  railroad  company,  on  the 
night  of  May  5,  1900,  and  he  desired  to  go  to  Kimball  in  Erie 
county.  He  wished  to  take  the  train  at  Arcadia  late  at  night 
(about  eleven  o'clock),  and  it  is  claimed  that  he  asked  the 
ticket  agent  at  Arcadia  if  the  train  stopped  at  Kimball,  and 
the  ticket  agent  told  him  that  it  did.  Willing  claimed  he  asked 
the  agent  how  much  the  fare  was,  and  the  agent  replied  that  he 
did    not    know,    as    he    was    a    new    man,    but    that    the 
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train  was  a  local  train,  stopping  at  all  stations,  and  that 
it  stopped  at  Kimball,  and  that  he  might  pay  his 
fare  on  the  train  as  well  as  to  buy  a  ticket;  and  that  he 
got  on  the  train  after  receiving  this  information.  He  claims 
that  he  paid  the  conductor  on  the  train  his  fare  between  Ar- 
cadia and  Bellevue,  and  that  at  the  time  he  paid  him  he  was 
told  by  this  conductor  that  he  would  get  oflf  at  Bellevue  and 
that  he  could  not  take  his  fare  to  Kimball,  but  he  could  pay  it 
to  the  conductor  that  would  get  on  the  train  at  Bellevue,  at  the 
end  of  the  division.  He  claimed  he  proceeded  on  his  way  to 
Bellevue,  accompanied  by  a  friend  by  the  name  of  Howard,  who 
got  oflf  at  Bellevue,  and  Willing,  the  plaintiflf  below,  stayed  in 
the  car  and  went  out  on  the  train  in  the  direction  of  Kimball. 

After  he  had  gone  a  short  distance  from  Bellevue  he  was  in- 
formed by  the  brakeman  and  conductor  that  the  train  did  not 
stop  at  Kimball.  Willing  claims  he  told  the  conductor  that  he 
had  been  informed  by  the  ticket  agent  at  Arcadia  and  also  by 
the  conductor  in  charge  of  the  train  from  Arcadia  to  Bellevue 
that  the  train  did  stop  at  Kimball.  The  conductor  told  him 
the  train  would  not  stop  until  they  reached  Lorain,  and  that 
Tie  would  either  have  to  pay  his  fare  to  Lorain  or  get  oflf — ^he 
could  take  his  choice.  Willing  said  he  would  rather  get  oflf,  and 
thereupon  the  conductor  pulled  the  rope,  as  he  says,  in  an 
** angry  manner,"  and  the  brakeman  opened  the  door  and  he 
was  ordered  out  of  the  car  and  oflf  the  train  at  a  point  perhaps 
three  miles  east  of  Bellevue,  just  at  the  edge  of  the  yards  where 
the  sign  **yard  limits"  stands,  and  about  half  way  between 
Bellevue  and  Kimball,  the  latter  place  being  about  seven  miles 
east  of  Bellevue.  No  physical  violence  was  used  in  putting  him 
oflf  the  train,  and  after  he  got  oflf  he  concluded  to  go  on  to 
Kimball  to  the  house  where  he  intended  to  go,  instead  of  going 
back  to  Bellevue,  the  distance  being  about  the  same. 

After  starting  on  his  way,  a  short  distance  from  where  he 
was  put  oflf,  there  was  a  highway  crossing  the  railroad  track, 
and,  without  seeing  it.  Willing  claims  he  stepped  on  to  and 
walked  upon  a  cattle  guard,  and  his  foot  turned  and  his  ankle 
was  sprained,  and  he  claims  he  was  quite  severely  injured. 
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On  the  other  hand,  the  railroad  company  denied  that  any  such 
information  as  this  was  given  to  Willing  at  Arcadia  when  he 
purchased  his  ticket,  and  the  conductor  on  the  train  from  Ar- 
cadia to  Bellevue  denied  that  he  made  the  statements  testified 
to  by  Willing,  and  his  testimony  as  to  what  occurred  between 
Bellevue  and  the  place  where  he  was  put  off  was  denied  in  some 
particulars. 

A  large  number  of  exceptions  were  taken  to  the  introduction 
and  exclusion  of  evidence.  While  there  was  some  testimony  ad- 
mitted perhaps  that  might  have  been  excluded,  we  find,  on  ex- 
amination of  the  whole  record,  no  error  in  this  behalf  to  the 
substantial  prejudice  of  the  plaintiff  in  error. 

It  was  contended  by  plaintiff  in  error  that  Willing 's  injuries 
which  he  received,  if  he  received  any  on  account  of  stepping 
on  the  cattle  guard,  could  not  and  should  not  be  permitted  to 
sustain  his  claim  for  damages  in  any  particular;  that  such  in- 
juries were  not  the  natural  or  probable  result  of  his  being  put 
off  the  train  in  this  manner.  We  think,  however,  if  he  was 
lawfully  on  the  train  and  unlawfully  put  off  at  a  point  on  the 
railroad  track  where  there  was  no  station  and  no  stopping 
place,  and  from  which  it  would  be  necessary  for  him  to  go 
either  to  his  destination  or  back  to  Bellevue,  we  think  if  those 
were  the  facts,  and  if  without  any  negligence  on  his  part  he 
was  injured  in  walking  upon  the  cattle  guard,  as  he  claims  he 
was,  that  this  would  be  an  element  that  might  be  included  in 
his  claim.  If  the  company  wrongfully  and  unlawfully  put  him 
off  the  train  at  such  a  point  in  the  night,  they  could  not  be 
heard  to  say  that  he  ought  not  to  recover  for  such  injuries  as 
those  which  resulted  from  his  being  so  put  off  the  train. 

Testimony  was  introduced  as  to  his  injuries — as  to  the  re- 
sult of  this  sprained  ankle  and  his  own  conduct  afterwards — 
his  limping  and  other  indications  of  lameness  and  pain.  We 
think  that  admitting  testimony  such  as  this,  while  rather  close 
to  the  line,  was  not  error  under  all  the  circumstances. 

Witnesses  were  permitted,  however,  to  state  what  he  said  on 
different  occasions,  some  time  after  his  injury — that  his  ankle 
hurt  him,  and  similar  expressions.  This  testimony,  we  think, 
ought  not  to  have  been  admitted.     Express  declarations  like 
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these  a  long  time  after  the  injury,  that  his  ankle  pained  him, 
or  hurt  him,  ought  to  have  been  excluded. 

A  certain  piece  of  evidence  that  was  introduced  and  which 
was  objected  to  by  the  railroad  company,  was  an  almanac 
showing  the  time  the  moon  set  on  the  night  in  question.  It 
has  always  been  the  rule,  as  far  as  we  know,  to  admit  almanacs 
in  evidence,  and,  upon  examination  of  Jones  on  Evidence,  we 
find  that  there  is  authority  for  it.  In  Jones  on  Evidence,  Sec- 
tion 594,  where  there  is  a  brief  discussion  of  almanacs  along 
with  scientific  and  medical  works,  we  find  this  language: 

"On  the  same  principle  almanacs  have  been  admitted  to  prove 
at  what  hour  the  sun  or  moon  rose  at  a  given  time,  although 
since  this  is  a  fact  of  which  the  court  will  take  judicial  notice, 
the  evidence  may  be  unnecessary,  or  it  may  be  deemed  as  used 
for  the  purpose  of  refreshing  the  memory  of  the  court  and 
jury. ' ' 

We  think  it  was  not  error  to  admit  the  almanac. 

Quite  a  large  number  of  requests  to  charge  tht-  jury  were 
made  by  the  plaintiff  and  by  the  defendant,  and  many  of  them 
were  given.  Among  the  requests  that  were  given  on  behalf  of 
the  plaintiff  below  was  request  No.  6,  which  reads  as  follows : 

**If  you  find  from  the  evidence  thart  the  plaintiff,  at  the  time 
this  train  left  Bellevue,  knew  that  this  train  did  not  stop  at 
Kimball,  and  if  you  find  that  he  refused  to  pay  his  fare  from 
Bellevue  to  Lorain,  the  conductor  would  have  a  right  to  eject 
the  plaintiff  from  the  train,  but  he  would  have  no  right  to  eject 
the  plaintiff  late  at  night,  if  the  night  was  dark,  in  the  country, 
far  from  a  railroad  station,  if  by  so  doing  such  passenger  so 
ejected  would  thereby  and  as  a  natural  and  probable  conse- 
quence be  exposed  to  danger." 

To  the  giving  of  this  instruction  exception  was  taken  fey  the 
railroad  company,  and  error  is  claimed  from  it  here.  It  was 
claimed  by  the  railroad  company  on  the  trial  of  the  case,  that 
the  plaintiff's  claims  in  regard  to  his  information  were  false; 
that  he  knew  that  this  train  did  not  stop  at  Kimball;  that  it 
was  untrue  that  he  had  been  informed  by  the  ticket  agent  at 
Arcadia,  or  by  the  conductor  between  Arcadia  and  Bellevue 
that  it  did  stop;  that  he  got  on  the  train  at  Arcadia  knowing 
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that  the  train  would  not  stop  after  it  passed  Bellevue  until  it 
reached  Lorain,  and  that  he  got  on  the  train  for  the  purpose  of 
riding  through  to  Kimball  and  getting  there  if  possible  on  this 
train.  So  that  the  chief  issue  in  the  case  between  the  parties 
was  whether  the  plaintiff  below  had  been  misled  in  getting  on 
this  train;  had  been  misinformed  by  the  agent  of  the  railroad 
company  as  to  its  stopping  at  Kimball.  It  was  conceded  by  all 
parties  that  if  he  knew  this  train  would  not  stop  at  Kimball, 
knew  it  was  a  fast  train  from  Bellevue  east,  that  he  had  no 
right  to  get  on  to  it,  and  that  the  railroad  company  would  have 
the  right  to  eject  him.  But  it  was  claimed  that,  although  they 
had  the  right  to  eject  him  under  those  circumstances,  that  they 
did  not  have  the  right  to  eject  him  in  the  manner  and  at  the 
time  and  place  that  they  did,  to-wit,  at  a  point  between  Belle- 
vue and  Kimball,  where  there  was  no  depot  nor  stopping  place 
and  from  which  he  would  have  to  walk  some  distance  to  get  off 
the  right  of  way  upon  a  public  highway,  and  this  instruction 
was  drawn  to  meet  the  plaintiff's  view  of  the  case. 

The  only  danger  that  the  plaintiff  below  encountered  when 
he  was  put  off  the  train  was  the  cattle  guard;  it  was  the  only 
danger  from  which  he  suffered  any  physical  injury.  That  was 
the  only  danger  and  could  be  the  only  danger  that,  the  jury 
would  have  had  in  mind  and  to  which  their  attention  had  been 
called.  There  were  no  dangers  surrounding  him  when  he  was 
put  off,"  or  surrounding  the  place  any  more  than  are  usual  at 
and  about  a  railroad  track.  It  was  an  ordinary  railroad  right 
of  way,  with  tracks  and  ties,  and  the  company  were  required 
to  put  cattle-guards  at  highways  wherever  they  crossed  their 
right  of  way,  and  it  might  be  presumed  that  cattle-guards  were 
somewhere  near  by.  The  night  was  perhaps  dark;  the  moon 
had  just  set  or  was  about  to  set.  It  was  not,  however,  a  stormy 
night,  and  probably,  according  to  the  testimony,  was  a  clear 
night;  it  was  early  in  May  and  the  weather  was  not  inclement. 
There  were  no  unusual  perils  near  or  about  him  when  he  was 
put  off;  no  precipice  or  bridges  or  anything  of  that  char- 
acter. 

It  seems  to  us  that  this  instruction  can  not  be  sustained 
by  the  authorities;  it  goes  too  far.     Under  it,  it  is  diflScult 
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to  see  how  the  jury  could  have  avoided  returning  a  verdict 
in  favor  of  the  plaintiff,  when  they  were  instructed  that  al- 
though they  could  find  that  the  plaintiff  knew  that  he  had 
no  right  to  be  upon  this  train ;  that  it  did  not  stop  at  Kimball ; 
that  he  refused  to  pay  his  fare  from  Bellevue  to  Lorain;  and 
although  the  court  told  the  jury  that  the  conductor  would  have 
the  right  to  eject  him,  but  that  if  he  did,  he  would  have  no 
right  to  eject  him  late  at  night,  if  the  night  was  dark,  in  the 
country,  far  from  a  railroad  station,  if  by  so  doing,  such  pas- 
senger so  ejected  would  thereby  and  as  a  natural  and  probable 
consequence  be  exposed  to  danger. 

Putting  all  these  things  together,  it  amounted  practically  to 
an  instruction  to  the  jury  that  if  he  was  put  off,  under  the  cir- 
cumstances which  were  substantially  admitted  surrounded  him 
at  the  time  he  was  put  off,  although  he  knew  he  had  no  right 
to  be  on  the  train,  and  in  fact  had  no  right  to  be  there,  yet  he 
would  be  entitled  to  recover. 

We  think  the  instruction  is  faulty  and  defective  in  this,  that 
it  does  not  limit  the  danger  to  any  unusual  or  serious  danger, 
or  any  danger  of  an  extraordinary  character,  but  simply  in- 
structs the  jury  that  if  he  was  thereby,  as  a  natural  and  prob- 
able consequence,  exposed  to  danger,  he  would  be  entitled  to 
recover. 

There  are  two  decisions  of  the  Supreme  Court  of  the  state 
which  are  in  point  on  this  question.  In  Railway  Co.  v.  SkilU 
man,  39  Ohio  St.,  444,  the  Supreme  Court  say  in  the  syllabus: 

"A  person  entering  the  cars  without  having  purchased  a 
ticket,  and  persistently  refusing  to  pay  the  full  and  reasonable 
fare,  upon  demand  by  the  conductor,  and  after  reasonable  time 
in  which  to  determine  whether  he  will  or  will  not  pay  the  same, 
may  lawfully  be  removed  from  the  train. 

**The  expulsion  of  such  person  may  be  at  a  place  other  than 
a  railroad  depot  or  usual  stopping  place,  provided  care  is  taken 
not  to  expose  him  to  serious  injury  or  danger. 

**Such  person  acquires  no  right  to  remain  on  the  train,  by 
offering  to  pay  the  usual  fare  after  the  train  had  been  stopped 
for  the  purpose  of  ejecting  him." 

This  was  a  case  where  a  man  had  got  on  the  train  without 
paying  his  fare ;  the  regular  fare,  if  he  bought  a  ticket,  would 
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have  been  twenty  cents,  but  under  the  rules  of  the  company, 
if  he  paid  his  fare  on  the  train,  it  would  be  twenty-five  cents. 
He  refused  to  pay  the  extra  five  cents  until  the  train  was  nearly 
stopped,  then  he  offered  to  pay  the  twenty-five  cents,  but  he 
was  put  oflf  the  train,  and  the  Supreme  Court  held  that  the 
railroad  company  had  a  right  to  put*  him  off,  even  if  he  did 
offer  to  pay  the  extra  fare  after  he  had  once  refused,  and  the 
train  had  been  stopped,  or  practically  so,  on  account  of  his 
refusal    The  court  say,  on  page  453  of  the  opinion : 

"The  plaintiff  also  excepted  to  the  charge  of  the  court  of 
common  pleas,  that  when  payment  of  the  fare  demanded  w«ua 
refused,  the  defendant  had  the  right  to  eject  him  from  its 
train,  and  also  to  the  refusal  of  the  court  to  charge,  as  re- 
quested by  the  plaintiff,  that  *the  defendant  railroad  company 
had  no  right  to  expel  the  plaintiff  from  its  cars,  except  at  a 
railroad  depot  or  stopping  place.'  Of  the  defendant's  right  to 
eject  the  plaintiff  from  its  car,  for  a  persistent  refusal  to  pay 
his  fare  from  the  station  at  which  he  entered  the  car  to  the  next 
station,  there  can'be  no  serious  question,  provided  he  was  not  re- 
moved with  unreasonable  violence,  or  at  a  place  where  he  would 
be  exposed  to  serious  injury  or  danger.  When  he  refused  to  pay 
the  usual  fare,  he  had  no  right  to  remain  on  the  train,  or  claim 
the  right  of  a  passenger,  but  might  rightfully  be  treated  as  a 
trespasser,  and  be  at  once  expelled.  To  hold  that  this  could 
only  be  done  at  a  railroad  depot,  or  stopping  place,  would  de- 
prive a  railroad  company  of  its  chief  safeguard  against  that  kind 
of  fraud  or  imposition,  and  we  know  of  no  principle  of  law  or 
public  policy  which  requires  that  every  one  who  prefers  not  to 
pay  his  fare  shall  be  carried  without  charge  from  the  station  at 
which  he  gets  on  the  train  to  the  next  station.  We  see  no  error 
in  the  charge  of  the  court  of  common  pleas  that  when,  for  such 
refusal  to  pay,  the  train  was  stopped  for  the  purpose  of  eject- 
ing the  plaintiff,  his  right  to  transportation  was  not  restored  by 
afterward  offering  to  pay  the  fare  so  demanded,  especially. 
when  taken  in  connection  with  the  instruction  also  given  to  the 
jury,  that  the  plaintiff  was  entitled  to  a  reasonable  time,  after 
the  demand  was  made,  to  consider  whether  he  would  pay  the 
sum  demanded." 

It  will  be  noticed  that  the  court  use  the  words,  **  provided 
care  is  taken  not  to  expose  him  to  serious  injury  or  danger." 
It  is  not  left  simply  with  the  words,  **  provided  he  is  not  ex- 
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posed  to  any  danger."  But  he  must  be  exposed  to  something 
more  serious — some  danger  more  serious — ^than  simply  being  put 
oflE  the  train  onto  the  railroad  track.  If  this  were  not  the  rule, 
it  might  be  almost  impossible  for  railroad  companies  to  run 
fast  trains  without  stopping  them  at  almost  every  station ;  and 
every  trespasser  who  got-  on  such  a  train  in  the  night  or  in  the 
evening  without  a  ticket  and  without  fare  and  refused  to  pay 
his  fare,  could  insist  on  being  carried  to  the  next  station,  or  that 
he  should  not  be  put  off  until  some  place  convenient  for  him 
was  found.  This  would  very  much  interfere  with  the  running 
of  such  trains  and  practically  prevent  it. 

Another  case  is  found  in  Railway  Co.  v.  Valleley,  32  Ohio 
St.,  345.    The  court  say  in  the  syllabus: 

''It  is  not  only  the  right  of  a  conductor  to  expel  from  a  train 
a  drunken,  unruly,  boisterous  passenger,  but  when  such  a  per- 
son endangers,  by  his  acts,  the  lives  of  people,  it  is  the  duty 
of  such  conductor  to  remove  such  passenger  in  order  to  protect 
others  from  violence  and  danger. 

**But  this  right  must  be  reasonably  exercised,  and  not  so  as 
to  inflict  wanton  or  unnecessary  injury  upon  the  offending 
passenger,  nor  so  as  to  needlessly  place  him  in  circumstances  of 
unusual  peril. 

*'lf,  having  exercised  reasonable  prudence,  considering  the 
time,  place  and  circumstances,  as  also  the  condition  of  the 
drunken  man  himself,  the  conductor  expels  such  passenger,  who 
is  afterward  run  over  and  killed  by  another  train  not  in  fault, 
the  expulsion  itself  is  not  such  a  proximate  cause  of  the  death 
as  will  make  the  company  liable." 

It  will  be  seen  that  the  Supreme  Court,  in  the  second  para- 
graph of  the  syllabus,  use  the  expression,  "nor  so  as  to  need- 
lessly place  him  in  circumstances  of  unusual  peril."  In  this 
case  the  man  was  intoxicated,  and  he  was  put  off  the  train  at 
a  place  not  a  station,  and  was  run  over  and  killed  by  another 
train. 

We  understand  the  law  to  be  that  if  a  man  is  on  a  train  un- 
lawfully, as  a  trespasser,  that  the  train  may  be  stopped  and 
the  man  put  off  at  a  reasonably  safe  place;  that  the  railroad 
company  is  not  required  to  carry  him  to  the  next  station  or  to 
the  next  highway  or  the  next  place  that  would  be  convenient 
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for  him  to  get  off.  He  has  no  claims  upon  the  company ;  he  is 
not  paying  for  his  transportation;  he  is  a  trespasser  upon  the 
train,  and  they  have  a  right  to  relieve  themselves  of  him  as 
speedily  as  possible,  but  without  exposing  him  to  any  unusual 
or  extraordinary  danger.  The  mere  fact  of  putting  him  off 
the  train  on  the  railroad  track  or  within  the  right  of  way  in 
the  night,  if  he  is  unlawfully  on  the  train,  is  not  exposing  him 
to  unusual  or  extraordinary  peril. 

In  our  view  of  the  case,  if  Willing  knew  that  this  train  did 
not  stop  at  Kimball  and  remained  upon  it  at  Bellevue  and  re- 
fused to  pay  his  fare,  then  the  conductor  had  the  right  to  put 
him  off  where  he  did,  and  there  would  be  no  liability  on  the 
part  of  the  railroad  company,  if  those  were  the  facts. 

Counsel,  in  drawing  this  request,  must  have  overlooked  the 
language  of  the  Supreme  Court  to  which  attention  has  been 
called,  and,  in  our  judgment,  it  was  error  for  the  court  of 
common  pleas  to  give  the  instruction  to  the  jury.  For  this 
reason  the  judgment  of  the  common  pleas  must  be  reversed  and 
the  verdict  set  aside. 

C.  P.  &  L.  W.  Wickham  and  /.  H.  Clark,  for  plaintiff  in 
error. 

Jesse  Vickery,  for  defendant  in  error. 


FEES  FOR  PROBATE  JUDGES. 

[Circuit  Court  of  Lucas  County.] 

MiLLABD  V.  Henry  Conradi  et  al,  County  Commissioners. 

Decided,  June  11,  1904. 
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ute— Can  Not  he  Collected  from  the  County — Fees  for  Prolate 
Judges — For  Commitments  to  the  Boys*  Industrial  School — To  the 
Oirls*  Industrial  Home — In  the  Matter  of  the  Examination  of  the 
County  Treasury — And  for  Inquests  of  Lunacy — The  Rule  of  Cus- 
tom Without  Weight — LuncLcy  Cases  not  ''Causes,** 

1.  Compensation  can  not  be  exacted  from  the  county  by  a  public  officer 
for  services  performed  for  the  public,  unless  such  compensation  is 
speclflcally  provided  for  by  statute. 
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2.  There  being  no  specific  provision  provided  by  statute  for  compen- 

sation to  a  probate  judge  for  services  rendered  by  him  in  connec- 
tion with  examinations  made  of  the  county  treasury  under  his 
direction,  fees  for  such  services  can  not  be  legally  allowed. 

3.  In  the  matter  of  inquests  of  lunacy,  a  probate  judge  is  entitled  to 

only  such  fees  as  are  provided  for  in  Section  719.  For  such  serv- 
ices the  provisions  of  Section  547  are  not  applicable. 

4.  Where  a  boy  or  girl   is  prosecuted  and  convicted  of  an  ofCense 

against  the  laws  of  the  state,  and  as  a  consequence  is  committed 
to  the  Industrial  School  or  the  Industrial  Home,  the  probate  judge 
is  not  entitled  to  fees  in  connection  therewith,  to  be  paid  by  the 
county;  but  where  they  are  committed  under  the  compulsory  edu- 
cation law,  or  in  cases  where  no  prosecution  and  conviction  is 
required,  the  compensation  of  the  probate  judge  is  the  same  as 
that  fixed  for  clerks  of  courts  of  common  pleas  in  like  cases. 

Parker^  J. ;  Hull,  J.,  and  Haynes,  J.,  concur. 

Error  is  prosecuted  here  to  the  judgment  of  the  court  of 
common  pleas.  The  plaintiff  in  error  was  judge  of  the  pro- 
bate court  in  and  for  Lucas  county.  He  presented  to  the^ 
board  of  county  commissioners  accounts  and  claims  for  certain 
fees — in  other  words,  certain  fee  bills  were  presented — which 
he  claims  should  have  been  allowed  by  the  commissioners  and 
paid  to  him  by  the  county.  The  bills  were  disallowed,  and 
were  taken  under  the  statute  to  the  court  of  common  pleas. 
There  he  filed  his  petition.  When  the  case  came  on  to  be  heard, 
by  agreement  of  the  parties,  no  other  pleading  was  filed,  the 
facts  stated  in  the  petition  being  conceded,  except  the  conclus- 
ion that  the  amounts  claimed  were  due  from  the  county  to  Mil- 
lard. That  was  the  real  question  in  controversy.  In  other 
words,  it  is  contended  on  behalf  of  the  county  that  there  was 
no  liability  of  the  county  for  the  fees  and  charges  under  the  fee 
bill  as  presented.  The  bill  of  exceptions  consists  of  this  con- 
cession as  to  the  facts  and  these  fee  bills. 

There  are  four  bills  for  services,  somewhat  different  in  char- 
acter as  to  each  bill,  and  the  plaintiff  in  error  claims  that  they 
come  under  different  statutes,  and  should  be  allowed  under  dif- 
ferent statutes.  One  is  for  services  in  the  matter  of  Henry 
Fisher,  for  $6.79,  who,  it  appears,  was  sent  to  the  Boys*  In- 
dustrial School  at  Lancaster;  another  is  in  the  matter  of  Lena 
Stem,  who  was  sent  to  the  Girls'  Industrial  Home,  for  $6.99; 
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another  is    in  the  matter  of  James  H.  McQuire  and  Louis  E. 
BIrieger,  for  $20.90,  who  were  appointed  to  examine  the  treas- 
ury in  pursuance  of  the  statutes  providing  for  such  examina- 
tion ;  and  the  last  is  in  the  matter  of  the  state  of  Ohio  v.  Louis 
Shinaver,  where  an  inquest  of  lunacy  was  held,  for  $8.23.    So 
that  in  these  particular  bills  it  will  be  observed  the  amounts  in 
controversy  are  not  large,  though  it  is  said  the  question  is  of 
great  public  interest,  because  there  are  a  great  many  other  bills 
of  the  same  sort  pending  in  this  county^  amounting  in  the  ag- 
gregate to  a  large  sum,  and  that  the  question  is  one  of  interest 
throughout  the  state,  because  like  bills  are  presented  in  other 
counties.     It  is  stated  in  argument  and  not  disputed,  and  we 
have  no  doubt  it  is  true,  that  in  most  cases  of  the  same  character 
such   bills   have   been    allowed   by   the   county   commissioners 
throughout  the  state,  and  that  such  bills  have  been  allowed  from 
county  funds,  almost  from  time  immemorial,  or  as  long,  per- 
haps, as  such  services  have  been  required.    So  that  it  may  well 
be  said  that  the  fact  that  these  bills  are  challenged  is  no  reflec- 
tion upon  the  officers  presenting  the  bills,  and  if  the  court  shall 
find  they  are  not  entitled  to  payment  of  any  of  them,  that  would 
not  in  any  way  impeach  the  integrity  of  the  officers.    It  is  urged, 
however,  that  we  shall  give  great  weight  and  consideration  to  the 
fact  that  these  bills  have  been  allowed  in  this  way  for  so  long 
a  time,  and  generally  without  question,  but  we  are  of  opinion 
that  this  argument  is  not  entitled  to  a  great  deal  of  weight. 
Such  practices  grow  up,  as  we  know,  very  often,  when  there  is 
no  support  to  be  found  for  them  in  the  provisions  of  the  law. 

I  probably  shall  not  take  these  different  bills  up  in  the  order 
that  I  have  mentioned  them  hereinbefore.  I  shall  begin  by  dis- 
cussing the  bill  for  the  appointment  of  the  examiners  of  the 
county  treasury.  That  appointment  was  made  under  Section 
1129,  Revised  Statutes.  The  section  is  quite  lengthy ;  I  shall  not 
read  all  of  it.  It  provides  for  an  examination  of  the  books, 
vouchers,  accounts,  moneys,  bonds,  securities  and  other  property 
in  the  treasury  of  the  county  by  the  commissioners  as  often  as 
every  six  months  each  year,  and  provides  also  that  the  probate 
judge  shall,  once  every  six  months,  or  oftener,  if  he  deem  it 
necessary,  or  whenever  he  is  requested  so  to  do  in  writing  by 
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one  or  more  of  the  bondsmen  of  the  treasurer,  appoint  two  ex- 
aminers of  the  treasury,  and  that  upon  being  appointed  they 
shall  proceed  forthwith  to  examine.  It  defines  their  duties  very 
fully,  and  the  sort  of  report  that  they  shall  make;  and  it  con- 
tains this  provision: 

**The  said  accountants  shall  certify  the  exact  amount  of 
money  in  the  treasury,  together  with  the  amount  belonging  to 
each  particular  fund,  also  all  property,  bonds,  securities,  vouch- 
ers, assets  and  effects  as  aforesaid  in  writing,  in  triplicate,  one 
copy  of  which  certificate  shall  be  recorded  in  the  books  of  the 
treasury,  and  filed  by  the  treasurer  in  his  oflSce,  and  one  copy 
shall  be  recorded  and  filed  by  the  auditor  of  the  county;  one 
copy  thereof  shall  be  duly  reported  to  the  probate  court  and  be 
entered  of  record  therein,  a  copy  of  which  shall  be  furnished 
by  the  probate  judge  for  publication,  one  week  in  two  news- 
papers of  opposite  politics,  of  general  circulation  in  the  county 
in  which  such  examination  is  made,  and  said  accountants  so 
appointed  and  performing  the  duties  therein  required,  shall  be 
paid  $5  per  day  for  the  time  necessary  to  the  performance  of 
the  same,  out  of  the  county  treasury,  on  a  warrant  drawn  by 
the  county  auditor  and  approved  by  the  certificate  of  said 
court. ' ' 

That  fee  of  $5  per  day  to  the  accountants  is  the  only  fee  pro- 
vided for  in  this  section  of  the  statute  or  in  the  statutes  pro- 
viding for  this  examination.  But  it  will  be  observed  that  the 
statute  requires  considerable  services  of  the  probate  judge;  the 
matter  of  selecting  and  appointing  these  oflScers,  which  involves 
a  certificate  of  their  appointment,  which  they  present  to  the 
treasurer  as  their  authority;  the  preparing  by  him  of  a  copy 
of  their  report  which  is  to  be  furnished  for  publication,  and 
recording  of  such  report ;  and  perhaps  some  other  services  which 
I  have  not  mentioned.  But  there  is  no  fee  or  compensation  spe- 
cifically provided  for  such  services. 

The  sections  of  the  statutes  which  provide  in  a  general  way 
for  the  fees  of  the  probate  judge  are  Section  546,  which  con- 
tains what  is  called  the  '*fee  bill,"  which  is  very  lengthy,  and 
which  specifies  a  great  many  things  on  account  of  which  fees 
may  be  charged,  and  the  fees  that  may  be  charged  therefor, 
and  Section  547,  which  provides  that  **for  any  other  services 
not  herein  provided  for,  the  same  fee  shall  be  allowed  as  for 
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similar  services  in  the  court  of  common  pleas  of  the  same 
county.'*  Running  through  the  statutes,  we  find  in  ditch  cases 
and  in  various  other  proceedings,  special  provisions  for  a  fee  or 
other  compensation  in  those  particular  cases,  but  the  compensation 
provided  for  the  bulk  of  the  services  to  be  performed  by  him  is 
that  provided  for  by  Sections  546  and  547.  In  Section  546  we  find 
no  provision  for  a  fee  or  compensation  that  would  be  appropriate 
to  the  services  provided  for  by  Section  1129.  It  is  claimed, 
however,  that  he  should  receive  compensation  to  be  based  upon 
that  provided  for  clerks  of  the  court  of  common  pleas  in  this 
county,  under  the  provisions  of  Section  547.  It  is  to  be  ob- 
served that  the  compensation  here  claimed  is  against  the  county. 
Plaintiff  in  error  is  claiming  compensation  from  the  county, 
and  in  view  of  that  I  call  attention  to  a  number  of  cases 
decided  by  our  Supreme  Court  and  a  few  by  the  circuit  courts, 
which,  it  seems  to  us,  are  entirely  inconsistent  with  the  idea 
that  compensation  can  be  exacted  from  the  county  by  an  officer 
for  services  performed  for  the  public,  unless  such  compensation 
is  specifically  provided  for  by  statute.  Some  of  the  cases  that 
I  shall  cite  do  not  come  to  this  exact  proposition,  but  they  all 
have  some  bearing  on  it. 

In  Debolt  v.  Cincinnati  Township  Trustees,  7  0.  S.,  237,  it  is 
said:  **An  officer  whose  fees  are  regulated  by  statute  can  charge 
fees  for  those  services  only  to  which  compensation  is  by  law 
fixed.''  In  the  case  of  Anderson  v.  Jefferson  County  Commis- 
sioners, 25  0.  S.,  13,  it  is  held  that  **  where  a  service  for  the 
benefit  of  the  public  is  required  by  law,  and  no  provision  for  its 
payment  is  made,  it  must  be  regarded  as  gratuitous,  and  no 
claim  for  compensation  can  be  enforced."  This  rule  is  more 
fully  stated  in  a  later  case  of  Strawn  v.  Commissioners,  47 
O.  S.,  404,  408.  That  was  a  claim  by  the  county  surveyor  for 
making  a  record  of  a  private  survey.  The  court  concludes  that 
he  is  not  required  to  make  such  records,  and  then  says : 

"However,  were  this  not  so,  yet  it  does  not  follow  that  be- 
cause a  private  survey  is  required  to  be  recorded  by  a  public 
officer  the  public  is  compelled  to  pay  the  fees  for  recording  it. 
In  the  case  before  us  no  statutory  provision  has  been  shown  di- 
rectly authorizing  payment  out  of  the  public  funds  of  the  feea 
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of  a  county  surveyor  for  recording  a  private  survey;  that,  how- 
ever, may  not  be  necessary,  for  doubtless  such  an  authority 
might  be  gathered  by  construction  from  the  body  of  a  statute 
in  the  absence  of  express  words;  but  in  such  case  the  implica- 
tion of  a  duty  on  the  part  of  the  public  to  pay  must  clearly  ap- 
pear. The  fact  that  a  duty  is  imposed  upon  a  public  officer  will 
not  be  enough  to  charge  the  public  with  an  obligation  to  pay  for 
its  performance,  for  the  Legislature  may  deem  the  duties  im- 
posed to  be  fully  compensated  by  the  privileges  and  other  emol- 
uments belonging  to  the  office,  or  by  fees  permitted  to  be 
charged  and  collected  for  services  connected  with  such  duty  or 
services,  and  hence  provides  no  direct  compensation  therefor, 
to  be  paid  out  of  the  public  treasury.*' 

Following  these  cases  in  the  order  of  their  dates,  when  they 
were  decided,  I  call  attention  now  to  the  case  of  Butler  Co,  v. 
Wellever,  Clerk,  in  12  C.  C,  440,  the  closing  paragraph: 

''It  is  not  a  pleasant  thing  to  disallow  claims  of  an  officer 
of  the  court  for  services  actually  rendered  by  him,  many  of 
which  are  necessary  and  valuable,  and  for  some  of  which  he  can 
receive  no  compensation  from  any  other  source.  But  with  an  un- 
derstanding of  the  law,  that  they  can  not  be  paid  from  the 
county  treasury  unless  such  payment  is  explicitly  provided  for, 
our  duty  is  plain,  and  must  be  performed.'* 

The  next  is  the  case  of  Jones,  Auditor,  v.  Commissioners, 
which  went  up  from  this  county,  57  O.  S.,  189.  The  opinion  is 
by  Judge  Spear.  After  citing  these  earlier  cases  decided  by  the 
Supreme  Court,  he  says,  page  209: 

*'The  conclusion  inevitably  follows  that  the  auditor's  serv- 
ices in  making  the  report  for  the  commissioners  must  be  deemed, 
if  not  gratuitous,  at  least  satisfied  by  the  salary  attached  to  his 
office,  and  that  he  is  not  entitled  to  extra  compensation  for  such 
services,  payable  out  of  the  county  treasury.  And  this  conclu- 
sion follows,  whether  the  sections  quoted  impose  the  duty  on 
him  to  make  such  report,  pr  devolve  it  primarily  upon  the  com- 
missioners, the  duty  of  the  auditor  being  only  a  general  one  to 
aid  them,  a  question  which  it  is  not  necessary  to  decide  to  dis- 
pose of  the  case." 

"We  find  no  specific  compensation  provided  for  these  services, 
and  we  hold  that  as  to  this  bill  the  court  of  common  pleas  did 
not  err. 
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We  next  come  to  the  question  presented  by  the  bill  for  hold- 
ing an  inquest  of  lunacy.  For  these  services  compensation  is 
claimed  under  Section  719,  which  provides  the  costs  and  fees  in 
inquests  of  lunacy: 

"The  taxable  costs  and  expenses  to  be  paid  under  the  pro- 
visions of  this  chapter  shall  be  as  follows :  To  the  probate  judge 
with  whom  the  affidavit  is  filed,  the  sum  of  $2  for  holding  an 
inquest;  for  each  warrant,  certificate  or  subpoena  he  necessarily 
issues,  the  same  fees  as  are  allowed  by  law  to  the  clerk  of  the 
court  of  common  pleas  for  similar  services;  and  the  amount  of 
postage  on  all  communications  to  and  from  the  superintendent 
which  the  judge  is  required  to  pay.*' 

And  there  are  provisions  as  to  the  compensation  of  other 
officers. 

It  is  conceded  that  the  probate  judge  is  entitled  to  the  com- 
pensation specifically  provided  by  this  section  of  the  statute  in 
such  cases,  but  it  is  contended  on  behalf  of  the  county  that  in 
some  of  the  charges  in  his  fee  bill  it  is  apparent,  that  not  con« 
fining  himself  to  the  fees  provided  by  this  section  of  the  statute, 
the  probate  judge  has  undertaken  to  charge  under  Section  547, 
Revised  Statutes,  for  other  services  which  he  has  been  required 
to  perform,  basing  his  claim  upon  the  provision  of  the  section 
that  he  is  to  have  such  compensation  as  the  clerk  of  the  court 
of  common  pleas  shall  have  in  like  cases  where  a  specific  pro- 
vision for  his  compensation  is  not  made  in  the  statute.  In 
addition  to  these  charges  he  has  also  made  some  charges  under 
Section  546,  especially  the  charge  for  making  up  a  complete 
record  at  8  cents  per  100  words,  $1.60.  We  are  of  the  opinion 
that  Section  547,  which  allows  compensation  such  as  is  allowed 
the  clerk  of  the  court  of  common  pleas,  has  no  relation  to  serv- 
ices of  this,  character  performed  by  the  probate  judge,  which  are 
to  be  paid  for  by  the  public ;  that  it  has  relation  to  causes  and 
proceedings  between  private  parties,  and  that  that  is  what  is 
provided  for  by  Section  546,  and  Section  547  is  intended  to 
cover  the  cases  or  the  items  that  may  have  been  omitted  from 
Section  546.  We  therefore  hold  that  under  Section  719  the 
probate  judge  can  have  no  compensation  other  than  that  actu- 
ally provided  for  in  Section  719.     That  does  not  provide  com- 
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pensation  for  making  up  a  record.  When  we  tnm  to  Section 
546,  which  does  provide  for  compensation  for  services  of  that 
character,  and  undertake  to  apply  it  to  lunacy  cases,  we  meet 
with  another  diOculty,  for  it  reads,  "making  up  complete 
records  in  cause,  8  cents  for  each  100  words,  but  no  complete 
record  shall  be  made  in  any  case,  except  when  the  title  of  real 
estate  is  drawn  in  question  the  court  may  order  the  same,  or 
either  party  may  require  it,  at  his  own  cost"  We  have  had 
occasion  to  pass  upon  the  meaning  of  the  word  ** cause"  when 
found  in  fee  bills.  Our  decision  on  the  subject  will  be  found  in 
the  case  of  Clark  v.  Commissioners,  14  C.  C,  349.  The  case 
went  to  the  Supreme  Court  {Clark  v.  Lucas  County  Commission- 
ers, 58  0.  S.,  107).  The  closing  paragraph  in  the  decision  in 
the  case,  which  was  by  Judge  Burket,  reads  as  follows,  page  112 : 

**The  claim  made  by  counsel  for  plaintiff  in  error  to  the 
effect  that  each  cause  means  each  name,  whether  plaintiff  or 
defendant,  is  not  tenable.  A  name  is  not  a  cause,  neither  is  a 
plaintiff  or  defendant  a  cause. ' ' 

There  the  clerk  of  the  court  was  asking  for  compensation  for 
indexing,  and  he  made  his  cross-indexes  with  reference  to  each 
name,  and  claimed  that  in  each  instance  where  he  made  that 
index  it  was  an  independent  cause.  The  court  held  that  that 
was  not  correct. 

*  *  The  word  cause  is  used  in  the  sense  of  an  action,  or  lawsuit. 
There  may  be  many  parties  to  an  action,  but  all  combined  con- 
stitute but  one  action,  one  lawsuit,  one  cause." 

So  it  may  be  doubted  whether  the  proceedings  in  lunacy  cases 
are  in  the  purview  of  the  statute  providing  for  the  record  of 
causes  at  all.  But  even  if  a  cause,  the  record  is  not  to  be  made 
where  the  title  to  real  estate  is  not  drawn  in  question,  unless  at 
the  request  of  a  party  who  may  require  it,  at  his  own  cost 

It  is  contended  on  the  part  of  the  plaintiff  in  error  that  that 
provision  is  exceedingly  obscure ;  that  it  is  impossible  to  get  at 
the  meaning  of  it,  and  the  conclusion  is  that  it  should  be  ig- 
nored, or  the  statute  should  be  regarded  as  providing  for  a 
complete  record  in  aU  cases.  But  we  had  occasion  to  consider 
that  provision,  and  we  found  it  meant  a3  I  have  expressed  it; 
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that  the  complete  record  was  not  to  be  made  unless  title  to 
real  estate  was  drawn  in  question,  and  where  the  title  to  real 
estate  was  not  drawn  in  question,  the  party  who  desired  it  and 
requested  it  should  pay  for  it.  Our  position  on  that  subject 
will  be  found  in  Millard  v.  Lucas  County  Commissioners,  13  C. 
C,  518,  affirming  a  decision  of  Judge  Pugsley  of  the  court  of 
common  pleas  in  4  N.  P.,  53,  where  the  matter  is  more  fully 
stated  by  the  common  pleas  court.  We  affirmed  his  decision 
and  approved  his  reasoning  on  the  subject. 

Our  conclusion,  therefore,  is,  upon  the  matter  of  the  inquest 
of  lunacy,  that  certain  charges  made  are  correct—those  that 
come  clearly  within  the  purview  of  Section  719 — and  the  others* 
are  not  correct;  and  such  examination  as  we  have  made  of  this 
question  convinces  us  that  the  fee  bill  made  up  tentatively  by 
the  counsel  for  the  county,  on  page  9  of  his  brief,  sets  forth 
all  that  may  be  legitimately  charged  under  the  section:  First, 
$2  for  holding  inquest;  second,  for  each  warrant,  certificate  or 
subpoena  necessarily  issued,  the  same  fees  as  are  allowed  by  law 
for  the  clerk  of  the  common  pleas  court  for  similar  services; 
and  third,  the  amount  of  postage  on  all  communications  to  and 
from  the  superintendent  which  the  judge  is  required  to  pay. 
I  believe  these  bills  were  disallowed  in  toto;  we  allow  part,  and 
the  judgment  will  be  modified  in  that  respect  as  to  that  matter. 

We  come  now  to  the  question  of  fees  charged  in  cases  coming 
under  the  statute  with  reference  to  the  Boys'  Industrial  School. 
That  statute  runs  from  Section  752,  Revised  Statutes,  to  7646, 
and  then  there  are  other  provisions  on  the  subject  found  in  the 
truancy  law,  especially  in  Sections  4022-4  and  4022-8. 

Section  6470,  Revised  Statutes,  provides: 

**The  judges  for  said  probate  courts  shall  be  paid  for  their 
services  in  criminal  cases  such  sums  as  the  commissioners  of 
said  counties  may  alloviT,  which  sums  shall  be  paid  out  of  the 
county  treasury  of  said  coimties,  respectively,  and  said  probate 
judges  shall  not  receive  any  compensation  by  way  of  fees  in 
any  criminal  business  of  which  they  have  jurisdiction;  but  all 
costs  and  all  fines  by  said  probate  court  imposed,  including  the 
fees  of  the  judge,  shall  be  collected  in  the  same  manner  as  fines 
and  costs  are  now  collected  by  the  court  of  common  pleas,  and 
the  same  by  said  probate  judges  shall  be  paid  into  the  county 
treasury." 


164      OIBCUIT   COUET  EEPORTS— NEW   SEMES. 

Millard  v.  County  Commissioners.  [Vol.  V,  N.  S. 

It  is  urged  here  on  behalf  of  the  county  that  the  allowance  of 
the  county  commissioners  to  the  probate  judge  for  services  in 
criminal  business  covers  his  services  performed  with  reference 
to  the  Boys'  Industrial  School  and  with  respect  to  the  Girls' 
Industrial  Home;  that  these  services  are  services  in  criminal 
matters.  On  the  other  hand,  it  is  contended  on  behalf  of  the 
probate  judge,  the  plaintiff  in  error,  that  these  are  not  criminal 
cases;  and  attention  is  called  to  the  fact  that  under  the  statutes 
with  respect  to  the  Girls'  Industrial  Home,  beginning  with 
Section  768,  there  is  no  provision  for  the  conviction  of  a  girl  of 
r.  criminal  offense  before  sending  her  to  the  Industrial  Home; 
and  also  to  the  fact  that  under  the  statute  with  respect  to  com- 
pulsory education,  providing  for  the  sending  of  children  to  the 
Industrial  School  or  the  Industrial  Home,  whether  boys  or  girls, 
there  is  no  provision  for  their  conviction  of  a  criminal  offense 
before  so  sending  them;  that  it  is  not  required  that  the  child 
shall  be  convicted  of  a  crime;  and  it  is  urged  that  it  would  be 
wrong  to  undertake  to  brand  a  child  as  a  criminal,  by  treating 
these  proceedings  as  criminal  proceedings,  in  view  of  the  absence 
of  any  specific  provision  of  the  statute  that  they  shall  be  so  re- 
garded. It  is  urged  by  the  plaintiff  in  error  that  the  character 
of  these  proceedings  is  fixed  by  the  statutes;  that  a  proceeding 
against  an  incorrigible  child  or  one  who  is  a  truant  from  school, 
or  against  a  girl  who  is  to  be  sent  to  the  Industrial  Home,  is  not 
a  criminal  proceeding;  that  therefore  none  of  the  proceedings 
should  be  regarded  as  criminal  proceedings,  and  none  of  the 
provisions  as  criminal  provisions.  On  the  other  hand,  counsel 
for  the  county  points  out  that  under  Section  753  a  conviction  of 
an  offense  is  required  as  a  condition  precedent  to  sending  a  boy 
to  the  Boys'  Industrial  School,  and  he  urges  that  that  fixes  the 
character  of  all  proceedings  under  the  statute  as  criminal  pro- 
ceedings. 

We  think  that  both  counsel  are  partly  right  and  partly  wrong; 
that  the  proceedings  are  not  the  same  in  all  cases,  and  have  not 
the  same  character  in  all  cases  where  the  children  are  sent  to 
these  institutions  by  the  probate  judge;  that  if  an  immoral 
youth  is  convicted  of  an  offense  against  the  laws  of  the  state 
under  and  in  pursuance  of  Section  753,  and  for  that  reason  is 
sent  to  the  Boys'  Industrial  School,  that  is  a  criminal  proceed- 
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ing;  that  there  must  be  a  criminal  prosecution,  and  it  must  be 
in  the  regular  and  ordinary  methods  of  a  criminal  prosecution. 
There  must  be  the  complaint  lodged  against  him  provided  by 
law;  he  is  entitled  to  a  trial  by  jury;  and  that  the  prosecutor 
must  proceed  in  all  respects  to  his  conviction  as  though  he  were 
prosecuted  for  the  purpose  of  imposing  the  penalty  of  a  fine  or 
imprisonment  provided  by  statute,  instead  of  the  purpose  of 
sending  the  boy  to  the  Industrial  School.  On  the  other  hand, 
where  a  proceeding  is  under  Section  4022,  because  of  the  boy's 
or  girl's  truancy,  where  no  conviction  of  an  offense  is  re- 
quired, or  no  trial  by  jury  is  to  be  had,  it  does  not  resemble 
a  criminal  prosecution,  and  in  such  a  ease,  it  not  being  a  crim- 
inal prosecution,  the  compensation  of  the  judge  is  not  fixed  by 
Section  6470,  but  he  may  have  his  fees.  He  may  have  his 
fees  in  cases  of  boys  sent  to  the  Boys'  Industrial  School,  for 
truancy,  and  girls  sent  to  the  Girls'  Industrial  Home  for 
that  or  any  other  cause  where  conviction  of  offense  is  not 
required,  and  his  fees  are  those  fixed  for  clerks  of  the  courts 
of  common  pleas  in  like  cases.  This  is  authorized  by  Sections 
547,  759  and  4022-8,  taken  together. 

Now  that  these  proceedings  where  a  conviction  of  an  offense 
is  not  required  are  not  criminal  proceedings  has  been  held  by 
our  Sui^reme  Court  in  two  cases.  The  first  case  is  that  of  Pres- 
cott  V.  State,  19  0.  S.,  184.  The  proceedings  were  had  under 
the  statute  authorizing  the  establishment  of  houses  of  refuge 
and  the  subsequent  enactment  providing  that  in  the  cases  pro- 
vided for  in  the  first  statute,  boys  who  were  found  to  be  of- 
fenders might  be  sent  to  the  State  Reform  Farm.  The  court 
upholds  the  constitutionality  of  the  act,  and  has  this  to  say  with 
respect  to  the  proceedings,  page  187 : 

**The  provisions  referred  to  in  our  state  Constitution  relate 
to  the  preservation  of  the  right  of  trial  by  jury  and  to  the  rights 
of  the  accused  in  criminal  prosecutions.  We  do  not  regard  this 
case  as  coming  within  the  operation  of  either  of  these  provis- 
ions. It  is  neither  criminal  prosecution  nor  a  proceeding  ac- 
cording to  the  course  of  the  common  law,  in  which  the  right  to 
a  trial  by  jury  is  guaranteed. 

**The  proceeding  is  purely  statutory;  and  the  commitment, 
in  cases  like  the  present,  is  not  designed  as  a  punishment  for 
crime,  but  to  place  minors  of  the  description,  and  for  the  causes 
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specified  in  the  statute,  under  the  guardianship  of  the  public 
authorities  named,  for  proper  care  and  discipline,  until  they 
are  reformed,  or  arrive  at  the  age  of  majority.  The  institution 
to  which  they  are  committed  is  a  school,  not  a  prison ;  nor  is  the 
character  of  their  detention  affected  by  the  fact  that  it  is  also 
a  place  where  juvenile  convicts  may  be  sent,  who  would  other- 
wise be  condemned  to  confinement  in  the  common  jail  or  the 
penitentiary." 

It  will  be  observed  the  statute  on  the  subject  of  the  reform 
farm,  which  is  now  called  the  Boys'  Industrial  School,  was 
drawn  in  question,  and  it  was  held  that  the  proceeding  to  send 
a  boy  there  is  not  a  criminal  proceeding;  but  the  statute  at  the 
time  of  this  holding  was  not  as  it  is  now ;  it  did  not  then  pro- 
vide for  the  conviction  of  an  offense.  It  was  similar  in  its 
terms  to  the  provisions  in  the  statute  with  respect  to  the  Girls* 
Home  and  similar  to  the  provisions  of  the  statutes  with  respect 
to  houses  of  refuge.  In  the  statute  on  the  subject  of  houses  of 
refuge  there  is  a  provision  setting  forth  the  offenses  for  the  com- 
mission of  which  an  infant  may  be  confined  therein,  and  there 
are  other  provisions  to  the  effect  that  unless  required  by  the 
person  put  upon  trial,  there  need  be  no  record  made  of  the  pro- 
ceeding and  provision  is  made  to  place  incorrigible  children 
therein ;  so  that  it  is  in  no  proper  sense  a  criminal  prosecution, 
because  it  does  not  result  in  the  conviction  of  an  offense.  The 
conviction  requires  him  to  remain  and  be  educated.  The  con- 
viction provided  for  is  incidental,  and  no  record  is  made  of  it 
unless  he  shall  require  it.  So  it  is  with  respect  to  the  Girls* 
Industrial  Home.  The  court  may  require  that  there  shall  be  a 
criminal  prosecution,  and  then  the  statute  provides  for  the 
institution  of  such  prosecution,  and  in  such  cases,  therefore, 
the  probate  judge  would  not  be  entitled  to  compensation  for 
his  services. 

The  statute  (750,  L.,  61,  Section  8)  with  reference  to  the  Re- 
form School  for  Boys  provides  that— 

**Male  youth,  not  over  16  nor  under  10  years  of  age,  may  be 
committed  to  the  reform  school  by  any  judge  of  a  police,  or 
judge  of  the  court  of  common  pleas,  or  the  probate  court,  when, 
on  complaint  and  proof  by  the  parent,  guardian,  or  next  friends 
of  such  youth,  supported  by  the  sworn  statement  of  two  respect- 
able witnesses,  it  is  shown  that  he,  by  reason  of  his  incorrigible 
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or  crimmal  conduct,  is  beyond  the  control  of  such  parent,  guard- 
ian or  next  friend,  and  that,  from  regard  to  his  future  welfare 
and  the  protection  of  society,  he  should  be  placed  under  re- 
straint." 

There  is  no  provision  now  in  the  statute  with  respect  to  send- 
ing boys  to  the  Industrial  School. 

Another  case  upon  this  subject  is  Cincinnati  House  of  Refuge 
V.  Rytm,  37  O.  S.,  197,  203.  There  the  court  refers  with  ap- 
proval to  the  case  of  Prescott  v.  State,  supra,  and  says  this: 

"The  proceeding  is  purely  statutory.  It  is  intended  to  pro- 
vide a  summary  method  for  caring  for  destitute  children.  The 
commitment  is  not  designed  as  a  punishment  for  crime,  but  to 
place  destitute,  neglected  and  homeless  children,  and  those  who 
are  in  danger  of  growing  up  as  idle  and  vicious  members  of 
society,  under  the  guardianship  of  the  public  authorities,  for 
their  proper  care,  and  to  prevent  crime  and  pauperism.  As  to 
such  infants,  it  is  a  home  and  a  school,  not  a  prison." 

In  the  case  of  Quigley  v.  State,  5  C.  C,  638,  this  question  is 
adverted  to,  and  the  truancy  or  compulsory  education  law  was 
there  drawn  in  question,  and  was  sustained.  Reference  is  made 
in  the  opinion  to  Cincinnati  House  of  Refuge  v.  Ryan,  and 
Prescott  V.  State,  supra,  as  applicable  to  proceedings  under 
the  truancy  law. 

Our  conclusion  upon  this  matter  is,  that  where  boys  are  prose- 
cuted and  convicted  of  offenses  against  the  laws  of  the  state, 
and  are  therefore  sent  to  the  Boys'  Industrial  School,  no  fees 
are  allowable  to  the  probate  judge  to  be  paid  by  the  county; 
but  where  they  are  sent  up  under  the  compulsory  education  law, 
or  in  cases  where  no  prosecution  and  conviction  is  had,  fees  are 
to  be  allowed  and  paid,  and  the  same  is  true  in  all  cases  where 
girls  are  sent  to  the  Girls'  Industrial  Home. 

Whether  the  bill  in  this  particular  case  of  the  State  of  Ohio 
V.  Louis  Shinaver  would  come  under  the  one  rule  or  the  other — 
that  is  to  say,  whether  it  was  a  criminal  prosecution  or  a  pro- 
ceeding under  the  truancy  law,  we  are  not  advised  by  this  rec- 
ord, and  since  error,  if  any  occur,  must  affirmatively  appear  on 
the  record,  we  must  assume  that  it  was  a  criminal  prosecution, 
and  affirmi,  unless  counsel  shall  agree  that  it  was  a  case  under 
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the  truancy  law,  in  which  case  the  record  can  be  made  to  say 
so,  and  the  bill  will  be  allowed. 

The  case  of  the  girl,  Lena  Stem,  who  was  sent  to  the  Indus- 
trial Home,  evidently  was  a  proceeding  under  the  statute  to 
which  I  have  referred,  which  does  not  require  conviction  oSE  an 
offense,  and  as  to  that  we  hold  that  the  bill  should  be  allowed. 

I  believe  no  fault  is  found  with  the  items  in  these  two  last 
bilLs,  so  that  the  decree  of  the  court  of  common  pleas  will  be 
modified  in  accordance  with  this  opinion. 

The  judgment  for  costs  in  this  court  will  go  against  the  county. 

King  &  Tracy,  for  plaintiff  in  error. 

W.  (?.  Ulery  and  J.  8.  Martin,  for  defendant  in  error. 


BAR  OF  THE  STATUTE  AS  TO  VENDORS*  UENS. 

[Circuit  Court  of  Lake  County.] 

Abbey  J.  Callender  v.  Oliver  W.  Basquin,  Executor,  bt  al. 

Decided,  September  Term,  1904. 

Vendors*  Liens — Statute  of  Limitations. 

An  action  in  equity  to  enforce  a  vendor's  lien,  where  there  is  no  agree- 
ment in  writing  or  other  memorandum  respecting  the  sale,  except 
the  deed  of  conveyance  which  contains  no  covenant  or  promise  on 
the  part  of  the  vendee  to  pay  the  balance  of  the  purchase  money^ 
.  Is  barred  in  six  years. 

Cook,  J. ;  Laubie,  J.,  and  Burrows,  J.,  concur. 

The  action  below  was  to  enforce  payment  of  a  vendor's  lien. 
There  was  a  demurrer  to  the  petition  which  was  sustained  on 
the  ground  that  the  claim  as  shown  by  the  petition  was  barred 
by  the  statute  of  limitations,  and  final  judgment  was  rendered 
dismissing  the  petition  and  for  costs. 

The  petition  sets  forth  that  on  the  10th  day  of  December,  1891, 
Abbey  J.  Callender  sold  the  premises  by  a  parol  agreement  to 
Egbert  Valentine  for  $2,900,  and  on  that  day  executed  to  him  a 
warranty  deed  for  the  same;  that  Egbert  Valentine  paid  him 
$733  on  the  purchase  money,  leaving  a  balance  unpaid  of  $2,167. 
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Egbert  Valentine  died  February  16,  1893,  testate,  devising  the 
premises  to  Rmnina  Valentine,  his  wife,  who  elected  to  take 
under  the  will,  and  went  into  possession  of  the  premises  with 
full  knowledge  of  the  claim  of  Abbey  J.  Callender.  Rumina 
Valentine  died  November  20,  1900,  testate,  and  by  her  will  she 
appointed  Oliver  W.  Basquin  her  executor,  who  duly  qualified. 
By  the  will  portions  of  said  premises  were  devised  to  certain 
devisees  and  the  residue  of  the  premises  was  inherited  by  her 
heirs.  The  suit  is  against  the  executor  and  all  the  devisees  and 
heirs  of  Rumina  Valentine. 

The  sole  question  made  is:  Did  the  court  of  common  pleas  err 
in  sustaining  the  demurrer  to  the  petition  for  the  reason  that 
the  claim  was  barred  by  the  statute  of  limitations? 

This  question  has  not  been  directly  passed  upon  by  our 
Supreme  Court,  but  was  referred  to  in  the  opinion  of  Dickmau, 
J.,  in  the  case  of  Yearly  et  al  v.  Long  et  al,  40  0.  S.,  27,  in  which 
he  says: 

**By  the  code  of  civil  procedure  the  distinction  between 
actions  at  law  and  suits  in  equity  was  abolished,  and  for  all 
such  judicial  proceedings  the  civil  action  is  a  substitute. 
Formerly  in  this  state  statutes  of  limitation  embraced  only 
remedies  at  common  law,  and  not  those  cognizable  in  equity. 
But  now,  the  lapse  of  time  sufficient  to  bar  the  remedy,  whether 
of  a  legal  or  equitable  character,  must  be  determined  by  refer- 
ence to  the  statutory  mandate. 

**In  seeking  for  the  statutory  rule  of  limitation  applicable 
to  the  equitable  charge  under  consideration,  we  can  not  adopt 
the  rule  governing  suits  on  mortgage  liens.  A  mortgage  is  a 
conveyance  of  the  legal  estate,  which  in  law  would  entitle  the 
mortgagee  to  his  action  for  the  possession  of  the  mortgaged 
premises.  A  civil  action  to  enforce  this  equitable  charge  we 
do  not  think  can  be  classed  among  actions  barred  in  twenty- 
one  years  *for  the  recovery  of  the  title  or  possession  of  lands, 
tenements  or  hereditaments.'  A  vendor's  lien  perhaps  bears 
a  close  analogy  to  the  equitable  lien  created  by  the  testator's 
will;  and  it  has  been  held  in  New  York  and  other  states  than 
an  action  to  enforce  the  equitable  lien  for  the  purchase  money 
of  land  is  barred  by  the  lapse  of  six  years  after  the  debt  has 
accrued;  that  the  debt  is  the  basis  or  foundation  of  the  lien, 
and  with  it  the  lien  must  stand  or  fall  (Horst  v.  Corey,  15  N. 
Y.,  505;  Clyde  v.  Simpson  et  al,  4  O.  S.,  462)." 
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In  the  case  of  Borst  v.  Corey  referred  to,  it  is  said  by  Jus- 
tice Johnson: 

**It  is  true  that  to  sustain  the  suit  in  equity,  the  plaintiff 
must  bring  to  his  aid  the  equitable  lien  given  by  law,  while  the 
aotion  at  law  can  be  sustained  without  reference  to  such  lien. 
But  the  lien  is  merely  an  incident  to,  and  must  stand  or  fall 
with  the  debt.  The  debt  is  the  basis  or  foundation  of  the  lien. 
The  latter  can  not  exist  without,  or  independently  of  the  former. 
In  the  suit  to  enforce  the  lien  the  cause  of  action,  and  the  only 
substantial  cause  of  action,  is  the  debt." 

lb  an  action  to  foreclose  a  mortgage  it  has  been  held  by  our 
Supreme  Court  that  a  mortgage  is  a  specialty  and  comes  under 
the  fifteen  year  provision  of  the  statute  (Kerr  et  al  v.  Ly decker, 
Admr.,  51  O.  S.,  240) ;  and  although  the  debt  for  which  it  is 
given  to  secure  may  be  barred  if  an  action  was  brought  upon 
it  at  law,  yet  the  suit  in  equity  could  be  maintained  {Fisher  v. 
Mossman,  11  0.  S.,  42;  BaUy  v.  Smith,  14  0.  S.,  396,  411).  But 
there  is  very  little  analogy  between  an  action  on  a  vendor's  lien 
and  an  action  to  foreclose  a  mortgage. 

A  claim  for  purchase  money  becomes  a  lien  by  operation  of 
law.  In  this  case,  which  is  usual,  there  was  no  covenant  or 
promise  upon  the  part  of  the  vendee,  by  the  terms  of  the  deed, 
to  pay  the  balance  of  the  purchase  money,  his  liability  being 
that  alone  of  a  simple  debtor  to  pay  in  full  for  the  land  he  pur- 
chased, and  also  in  this  case  the  debt  became  due  at  once,  there 
being  no  stipulation  whatever  for  time  in  which  to  make  the 
pajrment. 

There  is  nothing  in  the  petition  in  any  manner  tending  to 
show  that  the  transaction  made  a  continuing  and  subsisting 
trust,  and  thereby  took  it  out  of  the  statute.  Egbert  Valentine 
did  not  hold  the  money  or  the  land  in  trust  for  Abbey  J.  Cal- 
lender, but  she  was  simply  a  creditor  of  Valentine  for  the  bal- 
ance of  the  purchase  money. 

We  think  the  court  below  did  right  in  sustaining  the  demur- 
rer to  the  petition,  and  the  judgment  is  aflfirmei 

Homer  Harper,  for  plaintiff  in  error. 

0.  N.  Tut  tie,  for  defendant  in  error. 
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ATTACHMENT  AGAINST  FOMUGN  CORPORATIONS. 

[Circuit  Court  of  Cuyahoga  County.] 

Abmoub  Cab  Ln^ES  v.  Bigalow  Fruit  C!o. 

Decided,  June  6,  1904. 

Foreign  CorportUiotu — Doing  Businesa  in  this  State — But  not  Estalh 
Wished  Here — Exempt  from  Att<ichment,  When. 

Foreign  corporations  engaged  in  interstate  commerce  business,  but 
not  established  within  the  boundaries  of  this  state  for  the  per- 
formance generally  of  their  business,  when  they  voluntarily  take 
the  benefit  of  the  proviso  in  Section  148(1,  Revised  Statutes,  and 
comply  with  the  provisions  of  Section  148c,  Revised  Statutes,  are 
entitled  to  exemption  from  attachment  under  the ,  provisions  of 
Section  5521,  Revised  Statutes,  upon  the  ground  that  they  are 
foreign  corporations. 

Winch,  J. ;  Mabvin,  J.,  concurs ;  Hale,  J.,  not  sitting. 

Error  to  Cuyahoga  Common  Pleas  Court. 

In  this  case  we  are  asked  to  review  the  action  of  the  Common 
Pleas  Court  of  Cuyahoga  County,  in  overruling  a  motion  by 
plaintiff  in  error  to  discharge  an  attachment. 

The  petition  in  the  case  claims  damages  for  breach  of  con- 
tract to  care  for  two  car  loads  of  strawberries  shipped  by  de- 
fendant in  error  from  Chattanooga  to  Cleveland  in  May,  1900, 
in  refrigerator  cars  of  plaintiff  in  error,  which  cars,  it  is  claimed, 
were  to  be  iced  by  the  latter  and  kept  at  a  low  temperature  in 
transit. 

An  attachment  was  issued  in  the  case,  the  affidavit  therefor 
stating  as  the  ground  for  attachment:  ''That  said  defendant  is 
a  foreign  corporation,  engaged  in  transportation  and  interstate 
commerce  business." 

The  motion  to  discharge  the  attachment  alleges  that  the  state- 
ment as  to  the  ground  of  attachment  is  untrue  and  that  de- 
fendant below  had  complied  with  Sections  148c  and  148d,  Re- 
vised Statutes. 

At  the  hearing  on  the  motion  it  was  shown  that  Armour  Car 
Lines  is  a  foreign  corporation;  that  it  owns  and  uses  part  of 
its  capital  and  plant  in  Ohio,  and  certificates  of  the  secretary 
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of  state  were  produced  showing  that  it  had  complied  with  the 
requirements  of  Sections  148c  and  148d,  Revised  Statutes.  The 
bill  of  exceptions  shows  much  evidence  was  introduced  on  the 
question  whether  said  foreign  corporation  is  **  engaged  in  trans- 
portation and  interstate  commerce  business,"  plaintiff  in  error 
claiming  that  the  legal  conclusion  to  be  drawn  from  the  facts 
developed  at  the  hearing  is  that  it  is  not  such  corporation,  and 
defendant  in  error  claiming  that  it  is. 

In  the  view  we  take  of  this  case  it  is  immaterial  whether 
plaintiff  in  error  is  engaged  in  transportation  and  interstate 
commerce  business  or  not,  but  conceding  the  claim  of  defend- 
ant in  error,  that  it  is,  let  us  attempt  to  construe  the  statutes 
on  the  subject  here  involved. 

Section  5521,  Revised  Statutes,  provides  that  the  plaintiff  may 
have  an  attachment  when  the  defendant  is  a  foreign  corpora- 
tion, except  as  provided  in  Sections  148c  and  148d,  Revised 
Statutes. 

Section  148c,  Revised  Statutes,  provides  that  every  foreign 
corporation,  incorporated  for  purposes  of  profit,  now  or  here- 
after doing  business  in  this  state,  and  owning  or  using  a  part 
or  all  of  its  capital  or  plant  in  this  state,  shall  file  a  certain 
statement  with  the  secretary  of  state  and  pay  certain  fees,  and 
that  every  corporation  subject  to  the  provisions  of  said  section 
which  complies  with  its  requirements,  shall  not  be  subject  to 
attachment  on  the  ground  that, it  is  a  foreign  corporation,  pro- 
vided that  this  section  shall  not  apply  to  certain  foreign  corpo- 
rations, including  "transportation  or  other  corporations  engaged 
in  Ohio  in  interstate  commerce  business." 

This  proviso,  conceding  that  Armour  Car  Lines  is  engaged 
in  transportation  and  interstate  commerce  business,  applies  to 
said  company,  for  it  is  a  foreign  corporation  doing  business  in 
this  state  and  owning  or  using  part  of  its  capital  or  plant  in 
this  state,  and  therefore  Section  148c,  Revised  Statutes,  does  not 
apply  to  it. 

Section  148d,  Revised  Statutes,  provides  that  no  foreign  stock 
corporation,  other  than  certain  banking  and  insurance  corpora- 
tions, but  not  excepting  transportation  or  other  companies  en- 
gaged in  interstate  commerce  business,  shall  do  business  in  this 
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state  without  first  having  procured  from  the  secretjary  of  state 
a  certain  certificate  which  shall  be  delivered  upon  the  corporation 
complying  with  the  requirements  of  the  laws  of  this  state.  No 
such  foreign  corporation  without  such  certificate  shall  main- 
tain any  action  in  this  state  upon  any  contract  made  by  it  in 
the  state  until  it  procures  such  certificate.  Every  such  foreign 
corporation  is  required  to  file  certain  papers  and  statements 
and  designate  a  person  upon  whom  process  against  it  may  be 
served  within  the  state,  and  pay  certain  fees. 

Then  follows  a  proviso  that  ''such  foreign  corporations  as 
comply  with  the  provisions  of  Section  148c,  Revised  Statutes,  as 
amended  May  16,  1894,  shall  not  be  subject  to  process  of  at- 
tachment under  Section  5521,  Revised  Statutes,  or  any  law  of 
Ohio,  upon  the  grotuid  that  it  is  a  foreign  corporation  or  non- 
resident of  this  state." 

Manifestly  this  proviso  includes  corporations  not  specified  un- 
der Section  148c,  Revised  Statutes,  for  there  would  be  no  use  sub- 
served in  using  this  language  if  it  were  intended  only  as  a  repe- 
tition of  what  is  provided  for  in  Section  148c,  Revised  Statutes. 

In  this  connection  it  is  also  significant  that  Section  5521,  Re- 
vised Statutes,  itself  excepts  from  attachments  such  corporations 
as  comply  with  Section  148d,  Revised  Statutes. 

We  take  it  that  the  proviso  in  Section  148d,  Revised  Statutes, 
includes  all  foreign  corporations,  except  such  as  are  specifically 
excepted  in  the  opening  paragraph  of  the  section,  and  transpor- 
tation and  other  companies  engaged  in  interstate  commerce  are 
not  so  excepted. 

So  far  as  this  act  is  in  conflict  with  the  provisions  of  the  fed- 
eral Constitution  that  the  citizens  of  each  state  shall  be  entitled 
to  all  the  privileges  and  immunities  of  citizens  in  the  several 
states,  and  that  Congress  shall  have  power  to  regulate  commerce 
•  •  •  among  the  several  states,  it  is,  of  course,  inoperative, 
as  was  held  in  the  case  of  Toledo  Commercial  Co.  y.  Manufactur- 
ing Co.,  55  Ohio  St.,  217.  That  means  that  a  foreign  corporation 
engaged  in  interstate  commerce  business  and  not  established 
within  the  boundaries  of  this  state  for  the  performance  generally 
of  its  business,  could  not  be  compelled  to  comply  with  said  act, 
or  punished  if  it  did  not  comply.    But  how  about  such  corpora- 
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tions,  which,  though  they  can  not  be  compelled  to  comply  with 
the  requirements  of  either  Sections  148c  or  148d,  Revised  Stat- 
utes, yet  voluntarily  take  the  benefit  of  the  proviso  in  Section 
148d,  Revised  Statutes,  and  comply  with  the  provisions  of  Sec- 
tion 148c,  Revised  Statutes?  Are  they  not  entitled  to  exemption 
from  attachment  upon  the  ground  that  they  are  foreign  corpo- 
rations? 

Is  it  not  possible  that  the  Legislature  offered  this  exemption 
to  such  foreign  corporations  as  it  could  not  lawfully  compel  to 
comply  with  these  two  acts,  as  an  inducement  to  their  voluntary 
compliance  so  that  the  state's  revenues  might  be  increased  by 
the  payment  of  the  fees  required  therein? 

We  think  this  explanation  the  only  reasonable  one  for  the 
existence  of  two  laws  on  the  regulation  of  foreign  corporations, 
passed  originally  within  three  days  of  each  other,  and  it  gives 
effect  to  words  which  would  otherwise  be  tautological. 

It  follows,  therefore,  that  whether  or  not  plaintiff  in  error  is 
a  transportation  or  other  corporation  engaged  in  Ohio  in  in- 
terstate commerce  business,  is  immaterial.  Having  complied 
with  the  requirements  of  Section  148c,  it  is  exempt  from  at- 
tachment as  a  foreign  corporation. 

Brewer,  Cook  c&  McGowan,  for  plaintiff  in  error. 

Higley  &  Maurer,  for  defendant  in  error. 


CIECUIT    COUBT    EBPOETS— NEW    SERIES.     165 

1904.]  Wood  County. 


guBsnoNS  op  gompuance  with  coNDinoNS  of  insurance 

POUCY. 

[Circuit  Court  of  Wood  County.] 

The  German  Insurance  Company  op  Freeport,  Illinois,  v. 

Caroline  Kistner,  Administratrix. 

Decided,  April  15,  1904. 

Fire  Insurance — Failure  of  Insured  to  Cause  an  Appraisement  to  he 
Made — Iron  Safe  Clause — Keeping  of  an  Inventory  Made  Within 
Twelve  MontJis — Liberal  Construction  Should  he  Given  to  the  Ac- 
tion of  the  Parties  Where  no  Question  of  Dishone$t  Dealing 
Arises. 

1.  Inferences  which  may  be  drawn  from  a  later  holding  of  the  Ohio 

Supreme  Court  do  not  warrant  an  Inferior  court  In  going  con- 
trary to  the  declaration  In  the  60th  Ohio  State,  that  the  provlBlon 
In  a  policy  of  fire  insurance  for  an  ascertainment  by  appraisers 
of  the  amount  of  the  loss,  and  the  furnishing  of  the  award  to  the 
company  by  the  insured,  Imposes  no  obligation  upon  the  insured 
to  furnish  such  an  award,  except  where  an  appraisement  has 
been  demanded  by  the  company. 

2.  The  requirement  of  "the  iron  safe  clause"  that  the  Insured  shall 

keep  a  set  of  books  showing  a  complete  record  of  the  business 
transacted,  does  not  make  it  necessary  that  the  insured  shall  keep 
a  scientific  set  of  books,  but  it  is  sufllcient  If  he  keep  such  books 
as  made  it  possible  to  fairly  ascertain  the  amount  of  goods  on  hand 
at  the  time  of  the  fire. 
8.  The  fact  that  the  cash  book  of  a  country  store  had  not  been  placed 
In  the  safe  at  10  o'clock  at  night,  and  can  not  be  produced  because 
destroyed  by  a  fire  occurring  at  that  hour,  does  not  afford  a 
defense  under  the  Iron  safe  clause,  where  a  lunch  counter  con* 
nected  with  the  store  was  still  In  operation  at  that  hour. 

Haynes,  J.  (orally) ;  Parker,  J.,  and  Hull,  J.,  concur. 

Error  to  the  Court  of  Common  Pleas  of  Wood  County,  Ohio. 

The  plaintiff  in  error  brings  its  action  in  this  court  to  re- 
verse a  judgment  of  the  court  of  common  pleas.  John  Kistner, 
prior  to  the  28th  day  of  June,  1901,  and  for  a  good  many  years 
before,  had  been  carrying  on  a  grocery  and  dry  goods  store  in 
the  village  of  Custar,  in  Wood  county,  and  had  been  insuring 
with  the  German  Insurance  Company,  plaintiff  in  error,  and  on 
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this  28th  day  of  June,  1901,  took  out  another  policy  of  insurance 
for  another  year  for  the  sum  of  one  thousand  dollars  on  his 
said  stock  of  goods.  On  the  26th  of  April,  1902,  his  store  and 
the  contents  was  destroyed  by  fire,  and  thereupon  efforts  were 
made  by  Caroline  Kistner,  his  administratrix  (he  having  died 
in  the  meantime),  to  collect  the  loss  upon  this  policy  of  insur- 
ance. The  negotiations  resulted  in  a  disagreement  of  the  par- 
ties, and  a  suit  brought  in  the  court  of  common  pleas  resulted 
in  a  verdict  and  judgment  for  the  administratrix,  and  the  prose- 
cution of  a  petition  in  error  in  this  court. 

Two  principal  points  are  urged  before  us  as  grounds  for  re- 
versing the  judgment  of  the  court  of  common  pleas,  and  they 
arise  upon  certain  clauses  in  the  insurance  policy,  one  clause  of 
the  policy  reading: 

''In  the  event  of  disagreement  as  to  the  amount  of  loss  the 
same  shall,  as  above  provided,  be  ascertained  by  two  competent 
and  disinterested  appraisers,  the  insured  and  this  company  each 
selecting  one,  and  the  two  so  chosen  shall  first  select  a  competent 
and  disinterested  umpire;  the  appraisers  together  shall  then  es- 
timate and  appraise  the  loss,  state  separately  sound  value  and 
damage,  and  failing  to  agree,  shall  submit  their  differences  to 
an  umpire,  and  the  award  in  writing  of  any  two  shall  determine 
the  amount  of  such  loss;"  then  it  further  provides  that  the  loss 
''shall  not  become  payable  until  sixty  days  after  the  notice,  as- 
certainment, estimate  and  satisfactory  proof  of  the  loss  herein 
required  have  been  received  by  this  company,  including  an 
award  of  appraisers  when  appraisal  has  been  required. 


99 


I  should  say  that  there  was  no  appraisement  ever  made ;  none 
being  required  by  either  party.  The  defendant  sets  up  as  one 
of  its  defenses  that  the  plaintiff  below  failed  to  cause  an  appraise- 
ment to  be  made,  and  to  furnish  an  award  to  the  company  in 
writing  by  such  appraisers,  and  it  claims  that  by  reason  of 
such  failure,  no  suit  can  be  maintained  upon  the  policy  of  in- 
surance. The  plaintiff  below  relied  upon  a  decision  made  by 
the  Supreme  Court  of  this  state  which  is  reported  in  the  60th 
Ohio  St.,  page  513,  the  case  of  Orand  Rapids  Ins.  Co.  v.  Finn, 
and  the  defendant  relies  upon  the  case  of  Insurance  Co.  v.  Car- 
nahan,  in  63d  Ohio  St.,  page  258.    The  court,  following  the  case 
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cited  by  the  plaintiff  below,  in  charging  the  jury  that  this  de- 
fense that  had  been  set  up  by  the  insurance  company  and  re* 
f erred  to  by  it  in  its  second  defense,  said : 

**The  second  defense  relates  to  the  making  of  an  estimate  by 
appraisers  as  to  the  amount  of  the  loss;  as  to  that  question, 
there  is  nothing  for  the  jury  to  consider." 

It  is  claimed  by  the  plaintiff  in  error  that  the  case  in  the  63d 
Ohio  State  overrules  the  case  in  the  60th  Ohio  State.  The  suit 
in  the  60th  Ohio  State  was  brought  upon  o  policy  that  contained, 
as  we  understand  the  citation  or  quotation,  substantially  the 
same  language  as  the  policy  which  is  sued  upon  here,  and  espe- 
cially that  clause  which  provides  that  there  shall  be  furnished 
an  award  by  appraisers  when  an  appraisal  has  been  required. 
And  the  Supreme  Court  in  that  case  in  the  first  syllabus,  say : 

**The  provisions  of  a  policy  of  fire  insurance  that  in  the  event 
of  disagreement  as  to  the  amount  of  loss  it  shall  be  ascertained 
by  appraisers ;  that  the  loss  shall  not  become  payable  until  sixty 
days  after  notice  and  satisfactory  proof  of  the  loss  have  been 
given,  'including  an  award  by  appraisers,  when  an  appraisal 
shall  have  been  required,'  and  no  action  on  the  policy  shall  be 
sustainable,  'until  a  full  compliance  by  the  insured  with  all  the 
foregoing  requirements,*  do  not  make  either  an  ascertainment 
of  the  loss  by  appraisers  or  a  demand  by  the  insured  therefor 
a  condition  precedent  to  a  right  of  action  on  the  policy  to  re- 
cover the  loss.  Such  provisions  impose  no  obligation  on  the  in- 
sured to  furnish  an  award  of  appraisers,  except  when  an  ap- 
praisal has  been  demanded  by  the  insurer." 

The  decision  discusses  the  matter  at  considerable  length,  and 
gives  the  citations  and  authorities. 

In  the  Camahan  case  referred  to,  suit  had  been  brought  upon 
a  large  number  of  policies,  and  six  of  them  are  included  in  the 
case  reported.  Pour  cases  had  gone  to  the  Supreme  Court 
before  this  that  were  afSrmed,  and  these  six  were  brought  up 
and  reversed.  There  were  several  points  made  in  the  decision, 
but  the  third  proposition  they  discuss  is  the  one  that  refers  to 
clauses  of  this  nature.  I  have  carefully  gone  into  the  Camahan 
case  and  I  see  no  statement  that  there  was  a  clause  in  the 
policy  like  that  in  the  policy  in  the  case  at  bar  including  an 
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award  by  appraisers,  when  an  appraisal  has  been  required.  There 
were  clauses  in  it,  however,  that  upon  a  disagreement  there 
should  be  an  appraisement  and  award,  and  the  same  clause  was 
in  those  policies  that  is  in  the  policy  in  the  case  at  bar,  sub- 
stantially that — 

''No  suit  or  action  upon  this  policy,  for  the  recovery  of  any 
claim,  shall  be  sustainable  in  any  court  of  law  or  equity  until 
after  full  compliance  by  the  insured  with  all  the  foregoing  re- 
quirements, not  unless  commenced  within  twelve  months  next 
after  the  fire." 

In  the  fifth  syllabus  of  this  case,  the  court  state  their  views 
as  follows : 

'*A  condition  in  a  policy  of  insurance  against  fire,  that  in 
case  of  loss,  and  a  disagreement  or  difference  between  the  par- 
ties as  to  the  amount  of  the  loss,  that  amount  shall  be  ascer- 
tained by  arbitration  or  appraisal,  is  a  proper  and  valid  con- 
dition; and  where  it  is  also  provided  that  the  condition  as  to 
arbitration  or  appraisal  must  be  complied  with  before  a  suit 
can  be  brought  against  the  insurer,  the  condition  is  thereby 
made  a  condition  precedent,  and  to  entitle  the  insured  to  main- 
tain an  action  to  recover  under  the  policy,  he  must  show  that 
he  has  either  performed  the  condition  or  has  a  legal  excuse  for 
non-performance  thereof." 

I  will  not  read  from  the  opinion  at  any  great  length,  but  there 
are  a  few  lines  I  will  read.  The  judge  delivering  the  opinion, 
says: 

**The  insured  can  not  rest  upon  the  silence  of  the  insurer  as 
to  arbitration,  when  a  difference  arises  as  to  the  amount  of  the 
loss.  It  was  therefore  incumbent  on  the  insured,  not  the  in- 
surer, to  perform  this  condition  as  a  condition  precedent  to  his 
right  of  recovery,  whenever  a  difference  should  arise,  as  to  th-i 
amount  of  the  loss,  whether  a  demand  was  made  by  the  in- 
surer or  not;  and,  a  fortiori,  when  the  other  party  asserted  a 
difference  and  demanded  a  compliance  with  the  contract,  the 
insured  firm  was  put  to  its  choice,  at  its  peril,  whether  to  per- 
form or  not ' ' 

It  is  suggested  by  counsel  for  plaintiff  in  error,  in  argument, 
that  this  opinion  overrules  the  decision  in  the  case  in  the  60th 
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Ohio  State.    The  ease  in  the  60th  Ohio  State  was  decided  June 
20,  1899,  and  the  ease  in  the  63d  Ohio  State  was  decided  No- 
vember 13y  1900,  a  little  less  than  eighteen  months  after.    Judge 
Williams,  who  delivered  the  opinion  in  the  case  in  the  60th 
Ohio  State,  and  the  other  members  of  the  court,  were  the  same 
in  each  case,  and  in  the  case  in  the  63d  Ohio  State  Judges  Min- 
shall  and  Williams  dissented.     The  dissenting  opinion  is  not 
given,  but  it  is  entered.    Now  if  there  had  been  any  intention  by 
the  court  in  making  up  the  opinion  in  the  63d  Ohio  State  to 
overrule  the  case  in  the  60th  Ohio  State,  we  think  they  would 
have  so  stated, .  especially  as  Judge  Williams,  who  delivered 
the  opinion  in  the  60th  Ohio  State,  was  present  and  dissented. 
Undoubtedly  there  was  a  discussion  of  that  whole  question,  and 
a  discussion  of  the  60th  Ohio  State  and  its  bearing  upon  the 
latter  case.    We  think  that  the  difference  between  the  two  cases 
arises  perhaps  upon  this  clause:  '*If  the  parties  require  it,  or 
it  be  required."    Judge  Williams,  in  the  case  in  the  60th  Ohio 
State,  says  either  party  may  require  it.    In  the  case  in  the  63d 
Ohio  State  that  was  omitted,  and  it  would  be  practically  an 
agreement  that  in  case  of  disagreement  there  shall  be  an  ap- 
praisement and  award,  and  that  appraisement  shall  be   fur- 
nished to  the  insurance  company.    Now  in  that  case  it  might 
well  be  argued  that  the  matter  of  disagreement  laid  the  foun- 
dation for  the  obligation  to  have  an  appraisal  and  award,  but 
when  you  come  to  the  matter  as  to  whether  it  would  be  re- 
quired by  either  party,  then,  unless  it  be  required,  it  might 
fairly  be  said  to  be  waived.     That  perhaps  is  the  distinction 
between  the  two  cases.     Suffice  it  for  us  to  say,  however,  that 
when  we  find  a  case  from  the  Supreme  Court  that  covers  this 
case  exactly  in  point,  we  can  not  say  the  case  is  overruled  and 
refuse  to  follow  it,  until  the  Supreme  Court  itself  says  that 
the    propositions    as    they    stand  in  the  policy  in  that  case 
have  been  overruled.     At  any  rate,  until  further  advised  by 
the  Supreme  Court,  we  shall  hold  that  the  case  in  the  60th  Ohio 
State  will  be  binding  in  this  case,  and  that  the  court  did  not 
err  in  holding  that  it  was  a  question  that  the  jury  should  not 
consider. 
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Now  there  is  another  proposition  that  it  seems  is  set  up  as  a 
defense,  and  it  is  called  the  ^'iron  safe  clanse."  They  seem  to 
have  a  printed  slip  that  is  nsed  when  they  insure  a  country 
store,  that  is  pasted  into  the  body  of  the  policy  and  becomes  a 
part  of  the  policy,  and  that  says,  after  stating  that  there  is  so 
much  money  on  the  stock  of  goods  in  said  store,  that : 

**It  is  a  part  of  the  consideration  for  which  this  policy  is 
issued,  and  the  basis  upon  which  the  rate  of  premium  is  fixed, 
that  assured  under  this  policy  covenants  and  agrees  to  keep 
a  set  of  books,  showing  a  complete  record  of  business  trans- 
acted including  all  purchases  and  sales,  both  for  cash,  credit  and 
exchange,  together  with  the  last  detailed  inventory  of  stock 
which  shall  have  been  taken  within  twelve  months  prior  to  the 
date  of  the  happening  of  any  loss;  and  further  covenants  and 
agrees  to  keep  such  books  and  inventory  securely  locked  in  a 
fire-proof  safe  at  night,  and  at  all  times  when  the  store  men- 
tioned in  the  within  policy  is  not  actually  opened  for  business, 
or  in  some  secure  place  not  exposed  to  a  fire  which  would  destroy 
the  house  where  said  business  is  carried  on.  And  in  case  of  loss, 
the  assured  agrees  and  covenants  to  produce  such  books  and 
inventory;  and  in  the  event  of  a  failure  to  produce  the  same, 
this  policy  shall  be  deemed  null  and  void,  and  no  suit  or  action 
at  law  shall  be  maintained  for  any  such  loss." 

It  was  argued  that  the  insured  in  this  case  was  required  to 
take  an  inventory  every  twelve  months,  but  we  don't  see  any- 
thing of  that  kind  required  in  the  policy.  The  language  of  the 
policy  is  this: 

**It  is  a  part  of  the  consideration  for  which  this  policy  is 
issued,  and  the  basis  upon  which  the  rate  of  premium  is  fixed, 
that  assured  under  this  policy  hereby  covenants  and  agrees  to 
keep  a  set  of  books,  showing  a  complete  record  of  business  trans- 
acted, including  all  purchases  and  sales,  both  for  cash,  credit 
and  exchange,  together  with  the  last  detailed  inventory  of  stock 
which  shall  have  been  taken  within  twelve  months  prior  to  the 
date  of  the  happening  of  any  loss;  and  further  covenants  and 
agrees  to  keep  such  books  and  inventory  of  stock  securely  locked, 
etc." 

He  is  to  take  and  keep  it ;  keep  an  inventory  which  shall  have 
been  taken  within  twelve  months  prior  to  the  date,  or  it  may 
have  been  taken  twelve  months  before.    He  don't  agree  to  take 
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an  inventory  every  twelve  months.  That  may  have  been  the 
understanding  of  the  insurers.  Indeed,  they  ai^ae  along  that 
line,  for  when  this  fire  occurred,  it  transpired  that  this  inven- 
tory had  been  taken  a  year  and  seven  days  before,  and  it  was 
objected  that  they  could  not  use  that  inventory.  We  don't 
think  this  clause  would  bar  the  use  of  that  inventory;  we  think 
he  had  a  right  to  use  that  inventory  and  rely  upon  it. 

It  appears  from  the  testimony  in  the  case  that  this  fire  oc* 
curred  a  little  after  ten  o'clock  at  night.  It  seems  in  that  vil- 
lage there  is  a  custom,  and  they  had  in  this  store,  a  little  lunch 
counter  over  which  they  sold  such  articles  as  are  sold  at  lunch 
counters,  and  they  keep  open  until  ten  o'clock,  or  such  a  matter, 
it  being  a  railroad  town,  and  it  seems  that  one  brother  had 
started  home  when  he  heard  the  alarm  of  fire  and  went  back. 
The  other  brother  had  remained  in  the  store  and  was  serving  at 
the  lunch  counter.  The  fire  originated  in  the  second  store  from 
them,  and  there  was  a  great  deal  of  excitement  and  discussion 
as  to  how  they  should  protect  the  building  of  the  insured.  Ques- 
tions of  that  kind  came  up,  but  the  fire  progressed  and  the  par- 
ties began  to  get  out  what  things  they  could,  and  finally  the 
building  and  its  contents  burned.  It  appears  that  the  parties 
kept  certain  books,  and  that  the  main  body  of  those  books  were 
in  the  safe ;  but  there  was  left  out  a  bill  book,  and  a  cash  book, 
and  those  were  burned.  As  I  have  stated  they  kept  certain 
books;  they  did  not  keep  them  in  the  manner  and  form  perhaps 
that  a  scientific  book-keeper  would  keep  them;  they  kept  an 
account  of  the  goods  sold  to  their  customers;  they  kept  a  cash 
hook,  and  kept  the  bills  of  goods  that  they  bought.  They  also 
kept  a  separate  book  and  when  they  paid  any  bills  they  kept 
track  of  them  in  that  book ;  and  from  all  those  things  they  had 
the  data  to  make  up  an  account.  They  did  not  keep  what  is 
called  a  merchandise  account,  showing  all  goods  received,  and 
showing  the  amount  sold.  It  is  set  up  in  the  answer  that  Kist- 
ner  diii  not  keep  any  such  books  of  account  as  he  was  required 
to  keep,  and  that  he  did  not  furnish  those  books.  He  did  not 
produce  the  whole  of  the  books  for  the  reasons  I  have  stated. 
The  court  charged  the  jury  this : 
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''The  foarth  defense  relates  to  the  keeping  of  a  set  of  books 
showing  a  complete  record  of  the  business  transacted,  and  the 
entire  defense  as  stated  in  the  answer,  I  have  read  to  you  in 
stating  the  issue  in  the  case.  The  defendant  claims  that  the 
plaintiff  did  not  keep  a  set  of  books  as  required  by  the  policy, 
and  that  if  he  had  any  books  or  inventory,  he  failed  to  keep 
them  in  a  safe,  or  other  secure  place  as  he  was  required  to  do 
under  the  contract.  This  provision  of  the  policy  set  up  in  the 
fourth  defense  is  legal  and  binding  upon  the  plaintiff,  and  if 
you  find  from  the  evidence  that  the  plaintiff  failed  to  subtan- 
tially  comply  with  the  same,  he  can  not  recover.  If  you  find 
from  the  evidence  that  the  plaintiff  failed  to  keep  such  books 
as  were  required,  then  he  can  not  recover,  or  if  you  find  that 
he  did  keep  such  books,  but  that  such  books  or  a  part  of  them 
were  destroyed  at  the  time  of  the  fire  throusfh  the  fault  of  th'i 
plaintiff,  then  he  can  not  recover.  But  if  you  find  from  the 
evidence  that  the  plaintiff  substantially  complied  with  this  part 
of  his  contract  in  the  the  keeping  of  the  books  and  inventories, 
and  in  the  preservation  of  them,  if  you  also  find  any  part  of 
such  books  were  destroyed  at  the  time  of  the  fire,  but  without 
fault  of  the  plaintiff,  that  fact  would  not  prevent  him  from 
recovering  in  the  action." 

As  I  have  stated,  the  insurance  company  stands  upon  this 
clause  of  the  contract,  that  those  books  have  not  all  been  pro- 
duced; they  claim  further  under  this  clause  that  those  books 
have  not  been  kept.  Now  it  is  not  claimed,  as  we  understand, 
that  these  parties  should  keep  what  might  be  called  a  scientific 
set  of  books,  but  they  should  keep  books  showing  that  th(» 
amount  of  goods  that  they  have  on  hand  be  fairly  and  reason- 
ably ascertained,  and  it  seems  to  us  from  the  course  of  business, 
and  from  the  testimony  of  the  parties  that  the  books  they  kept 
were  sufScient  to  enable  this  company  in  case  of  loss  to  have 
ascertained  substantially  the  amount  of  goods  that  the  parties 
had  on  hand  at  the  time  of  the  fire.  This  man,  as  I  have  said, 
had  been  in  business  there  for  years;  had  been  insured  by  this 
same  company  for  a  long  time.  There  is  no  claim  made  but 
what  he  was  honest  and  upright,  and  no  claim  but  what  the 
parties  who  practically  conducted  the  business  for  him,  his  sons, 
were  the  same ;  and  there  is  no  claim  that  they,  in  any  manner 
or  form  attempted  to  overstate  the  amount  of  their  loss,  or  at- 
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tempt  to  defraud  the  insurance  company.  It  is  claimed,  how- 
ever, that  the  two  books  which  were  burned,  that  were  important, 
were  lost  by  reason  of  the  negligence  of  the  brothers,  who  rep- 
resented the  father,  the  insured ;  that  the  books  should  have  been 
put  in  the  safe  before  the  time  of  the  fire,  and  that  after  the 
alarm  of  fire  was  given,  the  brothers  should  have  saved  those 
books  if  they  were  out  of  the  safe.  We  think  that  the  charge  of 
the  court  was  substantially  right  upon  this  subject.  If  there 
had  been  gross  negligence  and  carelessness  on  the  part  of  the 
plaintiff,  or  those  representing  him,  and  the  jury  so  found,  then 
he  ought  not  to  recover;  but  if  they  acted  as  ordinary  and 
prudent  men  would  act  under  such  and  like  circumstances,  then, 
and  in  that  event,  they  ought  not  to  be  visited  with  the  penalty 
of  a  forfeiture  of  the  amount  of  this  policy,  or  visited  with  the 
loss  of  the  whole  stock  of  goods. 

A  fire  alarm  is  not  a  very  pleasant  sound  to  anyone,  but  when 
these  brothers  heard  this  one,  they  immediately  did  what  every 
prudent  man  would  do;  they  commenced  to  see  about  saving  the 
building,  and  stopping  the  spread  of  the  fire,  and  they  worked 
to  that  end,  but  when  the  fire  got  to  their  building,  they  com- 
menced to  get  out  what  things  they  could.  Now,  perhaps  it 
would  have  been  wiser  if  they  had  thought  of  saving  the  two 
books  tiiat  were  afterwards  burned,  but  it  did  not  seem  to  have 
occurred  to  them,  nor  can  we  say  that  they  were  guilty  of  gross 
negligence  in  that  they  did  not  stop  to  pick  up  those  two  books 
and  save  them ;  they  were  doubtless  excited,  but  they  were  doing 
the  best  they  could,  and  were  acting  honestly  and  fairly  in  their 
attempts  to  save  the  building  and  the  contents,  without  any  in- 
tention of  defrauding  the  insurance  company,  or  defrauding 
anyone. 

Some  question  is  made  about  this  eating  room,  that  it  was 
not  really  open.  Let  us  see  about  that.  I  am  inclined  to  think, 
from  all  the  testimony,  that  the  store  was  fairly  open  at  that 
time.  They  might  keep  an  eating  house  or  a  lunch  counter  and 
keep  it  open  late  in  the  evening,  because  that  might  be  the  best 
time  for  customers.  So  long  as  the  store  was  open,  and  so  long 
as  parties  wanted  to  purehase  anything,  the  plaintiff  had  a  right 
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to  sell.  There  is  no  doubt  that  so  late  in  the  evening  they  did 
not  expect  many  customers,  and  there  might  not  be  so  much 
use  for  the  cash  book  being  out  of  the  saf e^  but  that  cash  book 
was  there  to  be  used,  and  we  do  not  think  they  were  guilty  of 
negligence  by  having  it  out  at  that  time  of  the  night,  and  under 
these  circumstances. 

We  realize  that  these  are  important  questions,  and  there  seem 
to  have  been  a  great  many  decisions  upon  this  clause  in  the 
policy;  these  have  been  cited  at  length,  and  we  have  endeavored 
to  grasp  the  spirit  of  them  and  to  get  at  what  is  fairly  and 
justly  the  thing  that  is  right  between  these  parties.  We  realize 
that  these  policies,  as  a  rule,  are  full  of  conditions  printed  in 
fine  print,  and  people  generally  don't  read  them,  or  know  much 
about  them  if  they  do,  and  we  imagine  it  is  very  seldom  that 
the  insurance  companies  provide  a  school  of  instruction  to  en- 
lighten the  policy  holders;  that  they  find  out  a  great  deal  more 
about  the  meaning  of  a  policy  after  a  fire  than  before,  and  we 
think  there  should  be  a  liberal  construction  given  to  the  acts 
of  these  parties  in  regard  to  the  keeping  and  saving  of  these 
books  and  what  they  did;  and,  where  they  have  sustained,  as 
they  have  in  this  case,  a  fire  loss — ^honestly  and  justly,  as  we 
believe — they  should  be  recompensed  in  accordance  with  the 
spirit  of  the  policy  of  insurance  or  the  principles  of  insurance. 

Some  minor  questions  have  been  raised  in  this  case,  but  we  do 
not  find  any  errors  in  the  record  that  are  important,  and  the 
judgment  of  the  court  of  common  pleas  wil  be  affirmed. 

Van  Pelt,  Dale  &  Fameding,  J.  W.  OraMel  and  James  0. 
Troup,  for  plaintiflf  in  error. 

Baldwin  &  Harrington,  for  defendant  in  error. 
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AN  UNOONSTlTUnONAL  PEATURK  IN  THE  NEW  SCHOOL 

CODE. 

[Circuit  Court  of  Washington  County.] 

Ths  State  of  Ohio,  ex  rel  The  Board  of  Education  of 
Waterford  Township,  Washington  CJounty,  Ohio,  v. 

James  Hickman  et  al. 

Decided,  September  Term,  1904. 

Oofutitutiondl  Lau>—Sc?u>ol8 — Void  Provision  of  the  New  School  Code 
— Attempting  to  Legalize  Special  ScTiool  Districts. 

The  parts  of  the  act  of  the  General  Assembly  of  April  25,  1904  (0.  L., 
97.  beginning  on  page  334),  in  so  far  as  they  attempt  to  recreate 
and  legalize  special  school  districts  theretofore  "existing,"  are  in 
conflict  with  that  part  of  Section  26.  Article  II  of  the  Constitution 
of  Ohio,  which  provides  that  "all  laws  of  a  general  nature  shall 
have  a  uniform  operation  throughout  the  state."  and  are  uncon- 
stitutional and  void.  (The  State  of  Ohio,  ex  rel,  v.  Spellmire  et 
al,  67  O.  S.,  77,  followed). 

This  is  a  petition  in  quo  warranto  to  oust  from  office  the 
respondents,  who  are  acting  as  directors  of  a  special  school 
district  organized  by  an  act  of  the  General  Assembly  of  the 
State  of  Ohio,  entitled  ''An  act  to  establish  a  special  school 
district  in  Waterford  township,  Washington  county,  Ohio"  (0. 
L,  94.  pp.  630,  631),  passed  April  14,  1900,  and  known  as 
''Coal  Bun  Special  School  District/'  claiming  that  said  act 
was  in  violation  of  Section  26  of  Article  II  of  the  Constitu- 
tion of  Ohio,  which  provides  that  "all  laws  of  a  general  nature 
shall  have  a  uniform  operation  throughout  the  state." 

The  petition  was  filed  in  July,  1903,  and  service  made  in  the 
same  month.  October  30, 1903,  a  supplemental  petition  was  filed 
averring  that  one  of  the  respondents  had  died  and  one  had 
resigned  since  filing  the  petition,  and  the  appointment  and  ac- 
ceptance of  two  persons  who  are  acting  as  directors.  The  case 
stood  on  the  docket  practically  untouched  till  this  term,  when 
respondents  filed  an  answer  saying  that — 

"They  admit  that  on  April  14,  1900,  an  act  was  passed  by  the 
Qeneral  Assembly  of  the  State  of  Ohio  as  alleged  in,  and  set 
forth  in  the  petition  herein ;  they  admit  that  at  the  time  of  the 
filing  of  said  pedtion,  by  authority  of  said  act,  said  Hickman, 
Boss  and  Bartlett  had  been  elected  and  then  were  the  acting 
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directors  of  said  Coal  Bun  special  school  district,  and  as  such 
directors  claimed  to  have  and  exercise  the  authority  alleged  in 
said  petition,  and  had  in  fact  done  the  acts  alleged  in  said 
petition ;  they  admit  that  said  act  was,  as  held  by  the  Supreme 
Court  of  Ohio,  in  contravention  of  and  violation  of  Section  26 
of  Article  II  of  the  Constitution  of  Ohio :  they  admit  that  since 
the  filing  of  said  original  petition  said  respondent,  James  Hick- 
man, resigned  his  said  ofSce  of  director  of  said  Coal  Run  special 
school  district,  and  the  same  has  been  accepted,  and  that  the 
respondent,  David  Koss,  died,  and  that  said  Freeman  S.  Beebe 
and  Lemuel  Bose  have  been  appointed  directors  of  said  Coal  Bun 
speciar  school  district  to  fill  the  vacancies  caused  by  the  resig- 
nation of  said  James  Hickman  and  the  death  of  said  David 
Boss,  and  are  now  filling  the  office  of,  and  acting  as  directors 
of,  said  special  school  district,  and  exercising  all  the  rights  and 
privileges,  and  doing  and  performing  all  the  things  formerly 
done  and  performed  by  said  James  Hickman  and  David  Boss, 
as  set  out  in  said  original  petition. 

**The  said  respondents,  J.  Wesley  Bartlett,  Freeman  S.  Beebe 
and  Lemuel  Rose,  aver  that  thoy  are,  under  and  by  virtue  of  an 
act  of  the  General  Assembly  of  the  State  of  Ohio  entitled  **An 
act  to  provide  for  the  organization  of  the  common  schools  of 
the  state  of  Ohio,  and  to  amend,  repeal  and  supplement  certain 
sections  of  the  Bevised  Statutes  and  laws  of  Ohio  herein  named," 
passed  April  25, 1904,  and  found  in  Vol.  97  of  the  Laws  of  Ohio, 
at  pages  334  to  381,  both  inclusive,  and  especially  under  Sections 
3891  and  3928,  as  amended  by  said  act,  the  duly  elected,  quali- 
fied and  acting  directors  of  the  Coal  Bun  special  school  district, 
and  the  members  of  the  board  of  education  of  said  special  school 
district,  and  that  under  said  act  said  the  Coal  Bun  special  school 
district  is  a  legally  existing  and  valid  special  school  dis- 
trict, containing  the  same  territory  as  the  Coal  Bun  special 
school  district  intended  to  be  created  by  said  act  passed  April 
14,  1900,  set  out  in  the  petition  henMU,  namely,  the  territory 
described  in  Section  1  of  said  act,  passed  April  14,  1900;  that 
on  April  25,  1904,  and  at  all  times  since  the  year  1900,  there 
has  actually  existed  in  Waterford  township,  Washington  county, 
Ohio,  a  special  school  district,  known  as  Coal  Bun  special  school 
district,  containing  the  territory  and  having  the  boundaries  set 
forth  in  Section  1  of  said  act  passed  April  14,  1900,  which  on 
April  25,  1904,  and  for  more  than  three  years  theretofore  act- 
ually existed  as  a  complete,  active  de  facto  special  school  district, 
in  charge  of  an  actual,  active  and  de  facto  board  of  school  direc- 
tors and  board  of  education,  consisting  of  these  respondents  and 
their  predecessors  named  in  the  original  petition  herein,  con- 
taining school  houses  and  schools  in  charge  of  and  conducted 
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by  these  respondents  and  their  said  predecessors  as  officers  and 
members  of  the  board  of  education  of  said  special  school  dis- 
trict, and  that  on  April  25,  1904,  under  and  by  virtue  of  said 
act  of  April  25,  1904,  said  territory,  which  is  hereinafter  de- 
scribed, became  a  special  school  district,  in  charpfe  of  these  an- 
swering respondents  as  the  directors,  officers  and  members  of 
the  board  of  education  thereof,  until  their  successors  are  elected 
and  qualified  as  provided  by  said  act,  for  the  reason  that  these 
respondents  were  on  said  April  25,  1904,  and  theretofore,  the 
officers  and  the  members  of  the  board  of  education  of  said 
existing  special  school  district,  which  said  existing  special 
school  district,  existing  on  and  prior  to  April  25,  1904,  and  which 
now  existing  special  school  district  under  said  act  passed  April 
25, 1904,  contained  and  contains  the  following  described  territory 
situate  in  Waterford  township,  Washington  county,  Ohio, 
known  at  all  times  as  Coal  Run  special  school  district,  to-wit : 

[Description  follows.] 

**  These  answering  respondents  allege  that  under  and  by  virtue 
of  said  act  of  April  25,  1904,  said  territory  now  constitutes  a 
special  school  district,  known  as  the  Coal  Run  special  school  dis- 
trict, and  that  they  are  now  the  directors  and  members  of  the 
board  of  education  of  said  special  school  district,  with  all  the 
powers  and  authority  conferred  upon  such  officers  by  the  laws 
of  the  state  of  Ohio. 

*' Wherefore,  these  answering  respondents  pray  that  the  prayer 
of  said  original  petition  and  of  said  supplemental  petition  may 
be  wholly  denied,  and  said  petition  and  said  supplemental  peti- 
tion dismissed  at  the  costs  of  said  relator,  and  that  they  may 
have  any  and  all  relief  to  which  they  are  entitled.'' 

The  relator  demurred  to  the  answer,  assigning  as  reason  that 
the  same  did  not  state  facts  sufficient  to  constitute  a  defense  to 
the  petition. 

Cherrington,  J.,  Jones,  J.,  and  Walters,  J. 

Per  Curiam. 

We  are  unable  to  discover  any  special  virtue  in  the  facts  set 
out  in  the  answer,  for  if  it  contains  a  defense  it  could  as  well 
have  been  made  by  demurrer  to  the  petition;  the  gist  of  the 
answer  as  we  construe  it  being  besides  its  admission,  a  plea  of 
a  pre-existing  de  facto  special  school  district  under  the  special 
act  of  April  14, 1900,  and  that  the  same  is  now  a  legally  existing 
and  valid  special  school  district  under  and  by  virtue  of  the  act 
of  the  General  Assembly  of  1904,  referred  to. 
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The  only  question  now  as  we  conceive  is  as  to  whether  the 
special  school  districts  throughout  the  state  created  severally  by 
special  acts  of  the  General  Assembly,  and  conceded  to  be  in  con- 
travention of  the  Constitution,  are  recreated  and  legalized  as 
special  school  districts  by  general  reference  to  the  same  in  the 
general  act  named  of  April  25,  1904,  or  is  the  part  of  the  act 
referring  to  such  districts  legislation  special  in  character} 

Section  3891  of  the  act  provides  that — 

'*Any  school  district  now  existing  other  than  a  city,  village 
or  township  school  district,  and  any  school  district  organized 
under  the  provisions  of  Chapter  5  of  this  title  shall  constitute 
a  special  school  district." 

Section  3928  provides  that — 

**  Nothing  herein  contained  shall  be  so  construed  as  to  abolish 
any  special  school  district  now  existing,  but  all  such  districts 
whether  established  under  the  provisions  of  a  general  or  special 
act  including  the  territory  now  constituting  such  special  district 
shall,  unless  changed  under  the  provisions  of  this  chapter,  con- 
tinue to  be  and  remain  and  be  recognized  and  regarded  as 
legal  special  school  districts." 

At  the  passage  of  the  act  there  were  no  special  school  dis- 
tricts "existing";  the  acts,  by  which  their  creation  had  severally 
been  attempted,  had  been  declared  void,  and  the  reference  to 
them  in  the  sections  above  must  be  deemed  to  be  simply  a  de- 
scription of  territory  out  of  which  the  certain  several  special 
school  districts  were  to  be  created  by  the  general  act.  It  is 
beyond  the  power  of  the  General  Assembly  to  create  a  single 
special  school  district. 

Can  it  create  ten  or  one  hundred,  if  that  be  the  number 
heretofore  attempted  to  be  created  f  Certainly  not,  because  such 
attempt  would  be  special  legislation. 

Is  it  any  the  less  special  by  reason  of  being  edged  in  between 
two  sections  of  a  general  statute  following  Section  3891  which 
attempts  to  mark  out  an  arbitrary  classification  which  we  think 
beyond  the  legal  powers  of  the  General  Assembly  to  make !  We 
think  not. 

The  holding  of  this  court  will  be  that  the  features  of  the  act 
of  April  25,  1904,  attempting  to  recreate  and  legalize  special 
school  districts  theretofore  existing  are  in  contravention  of  that 
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part  of  Section  26,  Article  II  of  the  Constitution  of  Ohio, 
which  provides  that  all  laws  of  a  general  nature  shall  haye  a 
uniform  operation  throughout  the  state,  and  are  unconstitu- 
tional and  void. 

Demurrer  to  answer  sustained  and  judgment  of  ouster  en- 
tered- 

/.  C  Preston,  for  relator. 

A.  D.  Pollett,  for  respondents. 


SPECmC  PERFORMANCE  or  CONDITIONS  OF  STREET  RAL WAY 

GRANT. 

[Circuit  Court  of  Montgomery  County.] 

Edwin  P.  Matthews,  City  Solicitor,  v.  Southern  Ohio  Trac- 
tion Company.* 

Decided,  January  Term,  1903. 

Street  RaiJwaya — Specific  Performance  not  the  Proper  Remedy — To 
Compel  Company  to  Comply  toith  Conditions  of  Franchise — Mu- 
nicipal Corporations, 

1.  A  decree  of  specific  performance  will  not  be  granted  by  a  court  of 

equity,  where,  in  order  to  make  the  performance  effective,  con- 
tinuous supervision  will  be  required  over  personal  acts  of  faith 
and  diligence,  and  an  exercise  of  judgment  in  meeting  and  ad* 
justing  relations  to  new  conditions  as  they  arise. 

2.  It  follows,  therefore,  that  specific  performance  is  not  the  proper 

remedy  to  compel  an  interurban  railway  company,  which  is  op- 
erating an  electric  road  under  a  municipal  grant,  to  announce 
names  of  street  crossings,  to  keep  tickets  for  sale  on  its  cars,  to 
limit  the  speed  of  its  cars,  or  "to  run  cars  as  often  as  public  con- 
venience and  the  business  of  the  road  will  justify.' 


>i 


Sullivan,  J.;  Wilson,  J.,  and  Summers,  J.,  concur. 

This  ease  comes  into  this  court  on  appeal.  It  is  an  action 
brought  to  compel  the  defendant  to  perform  several  of  its  obli- 
grations  assumed  by  its  predecessors,  and  provided  for  in  the 
several  ordinances  of  the  city  granting  its  predecessors  a  fran- 
chise over  and  upon  the  streets  of  the  city  named  in  the  pe- 
tition, to  construct  and  operate  a  street  railway. 

The  violation  of  the  terms  of  said  grant,  as  charged  in  the 
petition,  are: 

*  Affirmed  by  the  Supreme  Court  without  report  (70  Ohio  State,  436) . 


180     CIRCUIT    COURT    REPORTS— NEW    SERIES. 

Matthews  v.  Southern  Ohio  Traction  Co.      [Vol.  V,  N.  S. 

First.  The  conductors'  failure  to  announce  the  names  of  the 
.streets. 

Second.    Failure  to  announce  the  crossings  of  other  railroads. 

Third.    Not  keeping  for  sale  tickets  upon  the  cars. 

Fourth.  Operating  its  cars  at  a  rate  of  speed  in  excess  of 
six  miles  an  hour. 

Fifth.  Failure  to  operate  a  sufficient  number  of  cars  neces- 
sary for  the  public  convenience  and  demand. 

The  company  by  its  answer  admits  the  several  ordinances 
containing  the  stipulations  set  forth  in  the  petition,  excepting 
that  that  relating  to  the  number  of  cars  to  be  operated  is  not 
correctly  stated. 

It  avers  it  has  no  knowledge  as  to  the  failure  of  the  conduc- 
tors to  announce  the  street  crossings  and  railroad  crossings,  and 
therefore  denies  the  same.  It  claims  the  right  to  operate  its 
cars  at  a  speed  of  ten  miles  an  hour,  and  if  their  motormen 
exceed  this  rate,  they  have  no  knowledge  of  it,  and  therefore 
deny  this  charge.  It  avers  that  it  was  not  aware  of  the  pro- 
visions respecting  the  sale  of  tickets  upon  the  cars,  and,  as 
soon  as  advised,  they  placed  the  same  for  sale  upon  the  cars, 
and  will  continue  to  do  so  in  the  future.  They  deny  the  charge 
of  failing  to  operate  a  sufficient  number  of  cars  to  answer  the 
public  convenience,  and  aver  that  it  was  not  the  understanding 
between  the  parties  at  the  time  the  franchise  was  granted  that 
the  local  travel  was  a  consideration  of  such  grant,  and  declare 
that  the  city  has  adequate  remedies  at  law  and  a  redress  for 
the  wrongs  charged,  and  it  is  therefore  not  entitled  to  a  decree 
of  specific  performance. 

The  reply  of  the  city  is  a  general  denial  of  all  the  matters 
not  admitted  by  the  answer. 

Testimony  was  taken  upon  the  several  issues,  which  shows 
that  the  rate  of  speed  of  the  interurban  cars  at  times  was  in 
excess  of  ten  miles  an  hour;  that  occasionally  conductors  failed 
to  announce  crossings  or  stop  at  crossings  for  passengers  to  get 
on  and  oflf  the  cars;  and  in  one  instance  when  tickets  were 
wanted  on  a  car,  they  could  not  be  furnished  because  the  con- 
ductor had  sold  out.  The  testimony  relative  to  the  operation 
of  a  sufficient  number  of  cars  to  answer  the  public  convenience 
would  not  be  sufficient  to  justify  a  decree  requiring  more  fre- 
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quent  service,  if  it  were  within  the  power  of  the  court  to  make 
such  a  decree. 

It  is  not  necessary,  however,  to  discuss  the  evidence,  in  view 
of  the  conclusion  we  have  reached. 

The  failure  to  announce  or  stop  at  crossings,  or  running  at 
an  excessive  rate  of  speed,  are  made  misdemeanors  by  the  or- 
dinances of  the  city,  and  any  motorman  or  conductor  violating 
these  ordinances   may  be  prosecuted  and  fined. 

The  ordinance  providing  for  the  sale  of  tickets  on  cars,  pro- 
vides that  a  demand  for  them  is  made  by  a  passenger,  and  a 
failure  by  any  conductor  to  supply  them,  for  any  reason,  re- 
lieves the  passenger  from  the  payment  of  fare,  and  he  can 
ride  to  his  destination  without  paying  fare. 

In  the  matter  of  announcing  crossings,  rate  of  speed,  and  the 
keeping  of  tickets  for  sale  upon  the  cars,  a  decree  of  specific 
performance  would  require  a  personal  supervision  and  control 
of  the  employe  upon  whom  the  discharge  of  these  same  duties 
devolved. 

The  operating  of  a  road  from  necessity  requires  the  emplo)*^- 
ment  of  subordinates  to  discharge  these  various  duties.  True, 
the  oflScers  of  the  company  make  the  orders,  but  the  execution 
from  necessity  rests  upon  these  subordinates,  and  it  would  be 
their  conduct  the  court  would  have  to  regulate  and  supervise, 
and  not  the  ofl&oers;  hence,  the  court  would  have  to  hear  and 
determine  every  charge  of  any  violation  of  the  ordinances  of 
the  city,  and  the  violation  of  the  orders  of  the  railway  officials, 
a  duty  the  court  could  not  undertake. 

In  the  case  of  Port  Clinton  By.  Co.  v.  Railway  Co.,  13  Ohio 
St.,  544,  556,  it  is  said : 

**Even  if  the  contract  were  sufficiently  specific,  so  that  the 
party,  when  ordered  to  operate  the  railroad,  would  know  the 
manner  and  mode  in  which  the  order  was  to  bo  obeyed,  still 
the  question  of  obedience  to  the  order  must  necessarily  be  left 
open.  And  the  (luestion  of  obedience  to  such  an  order  might 
come  up  for  solution  not  once,  •  •  •  but  in  instances  in- 
numerable, and  for  an  indefinite  time." 

Where  a  remedy  by  decree  of  specific  performance  requires 
the  supervision  of  personal  acts  of  faith  and  diligence  in  the^ 
performance  of  a  personal  duty  or  act,  we  think  in  such  in- 
stance the  remedy  is  invariably  withheld. 
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In  the  matter  of  announcing  crossings,  and  the  rate  of  speed, 
a  decree  for  specific  performance  would  not  be  any  more  ef- 
fectual in  securing  an  observance  of  these  matters  than  prose- 
cutions under  the  ordinances  making  such  violations  misde- 
meanors. 

The  city  also  claims  that  the  railroad  company  is  violating 
the  franchise  granted  to  it  by  not  operating  a  sufficient  number 
of  cars  to  answer  the  demands  of  the  public;  that  all  their 
cars  are  held  in  front  of  the  company's  station  in  the  city,  and 
the  intervals  between  the  cars  is  too  great  to  be  a  convenience 
for  the  local  travel.  The  stipulation  respecting  this  obligation 
is  to  be  found  in  the  ordinance  of  June  11,  1869,  and  is  as  fol- 
lows: 

''Section  4.  (Good  cars  to  be  placed  on  track  and  run).  And 
provided  further,  that  any  company  or  individual  to  whom 
any  privilege  shall  be  granted  to  construct  and  operate  street 
railways  upon  the  streets  and  avenues  of  this  city,  shall  place 
and  continue  upon  said  roads  good  cars  for  the  convenience  and 
comfort  of  the  passengers,  and  that  they  run  cars  thereon  as 
often  as  the  public  convenience  and  business  of  the  road  will 
justify.'* 

This  provision,  as  we  consider  it,  means  that  as  the  public 
demand  for  the  use  of  the  road  increases  from  time  to 
time  to  a  point  where  the  company  can,  without  loss  to  itself, 
operate  a  suflBcient  number  of  cars  to  meet  such  increase,  it 
must  do  so.  It  would  be  against  the  interests  of  the  public  if 
the  company  was  required  to  operate  a  service  entailing  loss 
and  eventually  bankruptcy.  It  was  therefore  contemplated,  as 
shown  in  this  stipulation,  that  the  public  convenience  or  de- 
mand, as  it  may  be  called,  would  increase,  or  conditions  might 
arise  that  it  would  diminish,  and  hence  the  service  was  left  to 
be  fairly  adjusted  to  meet  such  changes.  How  frequently  such 
exigencies  might  arise  would  be  beyond  conjecture,  and  there- 
fore necessarily  uncertain,  so  that  a  decree  fixing  the  number 
of  cars  to  be  operated  would  require  the  court  to  continue  in 
the  supervision  of  this  part  of  the  business,  in  order  to  meet 
changes  that  would  occur  in  the  future ;  and  so  on,  so  that  the 
control  over  the  road  would  have  to  be  continuous,  a  condition 
that  could  not  be  tolerated.  It  is  a  rule  that  when  in  order  to 
make  a  decree  of  specific  performance  effective  it  would  require 
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continuotis  supervision  over  the  personal  conduct  of  the  parties, 
and  the  exercise  of  judgment  in  order  to  properly  meet  and 
adjust  relations  to  new  conditions  as  they  might  arise  in  the 
future,  a  court  of  equity  can  not  and  will  not  extend  the  remedy. 

The  several  obligations  sought  to  be  enforced  in  this  case  are 
clearly  of  this  character.  As  the  court  say,  in  the  case  already 
referred  to,  instead  of  the  final  order  being  the  end  of  the  liti- 
gation, it  would  be  itself  a  fruitful  and  continuous  source ;  and 
that,  too,  not  in  the  regular  course  of  judicial  proceedings,  but 
irregularly,  and  simply  on  applioation,  and  such  application  to 
be  made  by  either  party,  one  when  he  considered  there  had  not 
been  a  faithful  compliance  with  the  order,  and  the  other  when 
exemption  from  some  provision  might  be  claimed,  on  the  groxuid 
of  inability. 

The  complaints  of  the  city  relate  to  the  interurban  service, 
and  not  local  service.  The  grant  to  the  predecessors  of  the  de- 
fendant was  to  operate  a  street  railroad  within  the  city,  and  not 
an  interurban  road.  If  the  complaints  of  the  city  are  true,  it 
has  a  remedy,  we  think,  but  not  the  one  sought  in  this  proceed- 
ing, and  therefore  a  decree  of  specific  performance  will  be  re- 
fused. 

E.  P.  Matthews,  for  plaintiff. 

McMahon  d  McMahon,  for  defendant 


•«MADE  TO  ORDEK  PKOSECimONS**  IN  Ua^OlL  CASES. 

[Circuit  Oourt  of  Franklin  (bounty.] 

Valentine  Kappes  v.  The  State  of  Ohio. 

Decided,  October,  1904. 

JurUdictUm-^uatices*  Code^SectUm  6629  of^Motion  for  Change  of 
Venue. 

1.  The  provision  of  Section  6629  of  the  Justices'  Code  does  not  apply 

to  mayors'  courts  In  criminal  proceedings. 

2.  A  motion  for  a  change  of  venue  under  Section  6629  and  the  evi- 

dence thereunder  must  disclose,  on  review,  a  grotind  for  the  change. 

3.  It  is  elementary  that  two  courts  can  not  take  Jurisdiction  of  the 

same  penson  and  the  same  subject  matter  at  the  same  time. 
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On  September  1,  1903  a  warrant  was  secured  before  James  S. 
Ricketts,  Mayor  of  the  Village  of  Marble  CliflE,  in  Franklin  town- 
ship, Franklin  county,  Ohio,  charging  Valentine  Knappes  with 
having  kept  open  a  saloon  on  Sunday.  He  was  arrested,  and 
the  case  was  set  for  hearing  on  September  8  before  the  mayor  of 
the  village.  On  September  5,  Valentine  Kappes  was  arrested  by 
his  porter  for  the  same  oflEense  upon  a  warrant  secured  before 
H.  W.  Gaver,  a  justice  of  the  peace  in  the  same  township.  A 
plea  of  not  guilty  was  entered,  and  trial  was  had ;  the  defendant 
was  found  guilty  and  fined  $25  and  costs.  When  (he  case  was 
called  for  trial  before  James  S.  Ricketts,  Mayor  of  the  Village 
of  Marble  Cliflf,  the  defendant  interposed  his  prior  arrest  and 
conviction  before  H.  W.  Gaver,  Justice  of  the  Peace,  as  a  plea 
in:  bar.  The  mayor  of  the  village  rejected  the  plea  in  bar;  the 
defendant  was  tried  and  found  guilty  and  fined  $100  and  costs. 
The  defendant  then  carried  the  case  on  error  to  the  Court  of 
Common  Pleas  of  Franklin  County,  Ohio,  which  court  affirmed 
the  judgment  of  the  mayor  of  the  village.  Valentine  Kappes 
then  carried  the  case  to  the  circuit  court  on  error.  The  circuit 
court  affirmed  the  judgment  of  the  court  of  common  pleas  in 
the  following  opinion : 

Wilson,  J. ;  Sullivan,  J.,  and  Dustin,  J.,  concur. 

The  judgment  in  this  case  is  affirmed.  The  provisions  of  Sec- 
tion 6529  of  the  Justices  Code  do  not  apply  to  mayor's  courts  in 
criminal  proceedings.  If  they  did,  the  motion  for  change  of 
venue  and  the  evidence  do  not  disclose  a  ground  for  change 
under  that  section. 

The  made  to  order  prosecution  in  the  court  of  H.  W.  Gaver, 
Justice  of  the  Peace,  was  nullity.  Two  courts,  having  concur- 
rent jurisdiction,  can  not  take  jurisdiction  of  the  same  person 
and  the  same  subject  matter  at  one  and  the  same  time.  The 
jurisdiction  of  the  court  first  acquiring  the  same  is  exclusive. 
This  is  elementary.  The  cause  is  remanded  to  the  mayor's  court 
for  execution. 

C.  D.  Saviers  and  6?.  E.  Trump,  for  plaintiff  in  error. 

W.  B.  Wheeler  and  M.  E,  Thrailkill,  for  defendant  in  error. 
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SEAL  LAW  PROSECUTIONS. 

[Circuit  CJourt  of  Wood  County.] 

Prank  DAiiRYMPLE  v.  The  State  op  Ohio. 

Decided,  April  Term,  1904. 

Beal  Late — Election  Thereunder— Failure  of  Record  to  Bhow  that  a 
Legal  Election  was  Held — Proof  of  Election  and  Its  Results — Au- 
thority of  Council  to  Order  an  Election — Presumption  of  Regu- 
laritv — Sufficiency  of  Affidavit — Where  the  Charge  is  Keeping  a 
Place  Where  Liquor  is  Bold — First  and  Second  Offense — Sentence 
Imposed. 

1.  The  fact  that  an  election  wa»  held  under  the  Beal  Local  Option 
Law,  and  also  the  result  thereof,  may  be  established  by  evidence 
other  than  the  original  entry  on  the  records  of  the  municipal 
council,  or  a  copy  thereof  certified  by  the  corporation  clerk  as 
provided  by  Section  4364-20a,  Revised  Statutes,  which  makes  such 
record  or  certified  copy  prima  facie  evidence  of  such  facts.  Hence, 
the  failure  of  the  clerk  to  record,  in  the  proper  way  and  place, 
the  result  as  reported  to  him,  does  not  invalidate  the  election,  if 
an  election  and  the  result  thereof  can  be  clearly  established  by 
other  evidence. 

f .  Where  a  duly  and  legally  constituted  legal  body,  such  as  a  city 
or  village  council,  has  acted,  the  presumption  is,  in  the  absence 
of  evidence  to  the  contrary,  that  it  has  acted  lawfully,  and  had 
before  it  sufficient  facts  to  warrant  it  in  acting.  This  presumption 
is  in  the  nature  of  evidence,  and  until  overcome  by  other  evidence, 
it  stands  as  proof  of  the  fact  in  question. 

3.  The  presumption  is  that  a  petition  for  an  election  under  the  Beal 

Local  Option  Law,  in  due  and  legal  form  and  signed  by  forty  per 
cent,  of  the  qualified  electors  of  the  municipality,  was  presented 
to  council  as  required  by  Section  4364-20a,  Revised  Statutes,  when 
it  appears  from  the  council  record  that  a  petition  was  presented 
asking  for  an  election,  that  it  was  duly  acted  upon,  and  that  an 
election  was  ordered  on  a  certain  date. 

4.  The  names  of  persons  to  whom  liquors  were  sold  need  not  be  set 

forth  in  an  affidavit  charging  the  offense  of  keeping  a  place  for 
the  sale  of  intoxicating  liquors,  in  violation  of  the  Beal  Local 
Option  Law. 

5.  A  fine  of  |100  on  each  count  of  an  affidavit  charging  three  separate 

offenses  of  keeping  a  place  for  the  sale  of  intoxicating  liquors,  in 
violation  of  the  Beal  Local  Option  Law,  or  |300  in  the  aggregate. 
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Is  excessive,  when  there  is  no  charge  or  claim  that  defendant  had 
ever  been  previously  convicted  of  a  violation  of  said  law.  In 
such  case  the  entire  charge  must  be  treated  as  charging  a  first 
oftense,  the  maximum  fine  for  which  is  |200. 
6.  Where  the  judgment  of  a  lower  court  in  a  criminal  prosecution  is 
reversed  on  error  because  of  the  imposition  of  an  excessive  sen- 
tence, the  case  will  be  remanded  for  proper  sentence  only. 

Hull,  J.;  Haynes,  J.,  concurs;  Parkeb,  J.,  not  sitting. 

Error  to  Wood  County  Common  Pleas  Court. 

This  case,  by  consent  of  counsel  was  heard  before  two  judges 
—Judge  Haynes  and  myself. 

The  plaintiff  in  error,  Frank  Dalrymple,  prosecutes  error  to 
reverse  the  judgment  of  the  court  of  common  pleas  and  the 
mayor's  court  of  the  village  of  Rising  Sun,  in  this  county.  He 
was  tri-ed  before  the  mayor  of  the  village  of  Rising  Sun  for  vio- 
lating the  "Beal  Law,'*  so-called,  or  certain  provisions  of  that 
law,  the  charge  being  that  under  an  election  duly  held  in 
that  village  the  sale  of  intoxicating  liquors  and  the  keeping 
of  places  for  the  sale  of  intoxicating  liquors  had  been  pro- 
hibited, and  that  the  defendant  kept  and  was  keeping  on  the 
different  dates  named  in  the  affidavit  a  place  for  the  sale  of 
intoxicating  liquors.  There  were  three  counts  in  the  affidavit 
charging  the  keeping  of  a  place  for  the  sale  of  intoxicating 
liquors  on  different  dates  or  different  periods;  in  one  or  two 
of  the  counts  the  period  set  forth  covering  more  than  one 
day.  The  defendant  was  found  guilty  by  the  mayor  on  each 
one  of  the  three  counts ;  a  motion  for  a  new  trial  was  overruled, 
and  he  was  sentenced  to  pay  a  fine  of  one  hundred  dollars  on 
each  count,  making  three  hundred  dollars  in  all. 

The  plaintiff  in  error  complains  that  the  record  does  not  show 
that  any  legal  election  had  been  held  in  the  municipality  pro- 
hibiting the  sale  of  intoxicating  liquors,  the  chief  ground  of 
that  complaint  being  that  no  evidence  was  offered  that  a  petition 
containing  forty  per  cent  of  the  voters  of  the  municipality  had 
ever  been  presented  to  the  council  praying  for  an  election,  and 
it  is  claimed  that  there  was  no  proper  evidence  before  the  mayor 
that  any  election  had  been  held,  or,  if  there  was  any  election, 
no  proper  evidence  as  to  the  result  of  that  election. 
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Section  4364-20a,  Revised  Statutes,  provides  that  whenever 
forty  per  cent  of  the  qualified  electors  of  any  mnnicipal  cor- 
poration shall  petition  the  council  thereof  for  the  privilege  to 
determine  by  ballot  whether  the  sale  of  intoxicating  liquors  as 
a  beverage  shall  be  prohibited  within  the  limits  of  such  munic- 
ipal corporation,  such  council  shall  order  a  special  election  to 
be  held,  and  that  the  result  of  the  election  shall  forthwith  be 
entered  upon  the  record  of  the  proceedings  of  the  council;  and 
provides  that  in  all  trials  for  the  violation  of  this  act,  the 
original  entry  of  the  record,  or  a  copy  thereof  certified  by  the 
clerk  of  the  corporation,  provided  that  said  record  shows  that 
a  majority  of  the  votes  cast  at  said  election  was  against  the 
sale  of  intoxicating  liquors  as  a  beverage,  shall  be  prima  facie 
evidence  that  the  selling,  furnishing  or  giving  away  of  intoxi- 
cating liquors  as  a  beverage,  or  the  keeping  of  a  place  where 
such  liquors  are  sold,  kept  for  sale,  given  away  or  furnished,  if 
such  selling,  furnishing  or  giving  away  or  keeping  such  place 
occurred  after  thirty  days  from  the  day  of  holding  the  election, 
was  then  and  there  prohibited  and  unlawful. 

The  clerk  of  the  village,  Mr.  Parmlee,  was  called  as  a  witness, 
and  it  appeared  from  his  testimony  that  a  report  was  made  to 
him  of  the  election,  and  that  he  entered  the  result  of  the  elec- 
tion in  a  book;  that  it  was  not  the  record  of  the  proceedings  of 
the  council,  but  a  book  that  had  b^en  kept  and  used  for  the 
purpose  of  entering  elections  of  this  kind  at  former  times,  dur- 
ing the  terms  of  his  predecessors.  This  book  he  could  not  find, 
and  it  was  not  produced.  The  clerk  testified,  however,  that  an 
election  was  held;  that  the  report  was  made  to  him  in  proper 
form,  and  that  the  vote  stood  eighty  against  the  sale  of  intoxi- 
cating liquors  and  seventy-four  in  its  favor,  making  a  majority 
of  six. 

The  records  of  a  meeting  of  the  council  were  put  in  evidence 
showing  that  a  petition  was  presented  to  the  council  asking  for 
an  election.  No  certificate  of  the  record  showing  the  result  of 
the  election  was  produced  at  the  trial  except  one  that  the  clerk 
prepared  about  the  time  of  the  trial  from  the  tally  sheet  or  poU 
book.  This  certificate  was  offered  in  evidence,  and  is  attached 
to  the  bill  of  exceptions. 
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We  are  of  the  opinion  that,  while  the  statute  makes  the  cer- 
tificate, or  what  is  contained  in  the  records  of  the  proceedings 
of  the  council  prima  facie  evidence  of  the  election,  that  is 
not  the  only  way  that  an  election  and  its  results  may  be  proven; 
that  if  the  clerk  fails  to  record  the  result  as  reported  to  him  in 
the  proper  book  or  any  book,  it  does  not  invalidate  the  election, 
if  it  can  be  proven  clearly  by  other  evidence  that  an  election  was 
held  and  what  the  result  of  that  election  was.  And  in  this  case 
the  tally  sheet  or  poll  book  was  offered  in  evidence  and  is  at- 
tached to  the  bill  of  exceptions,  and  the  clerk  testified  as  to  the 
result  of  that  election  as  reported  to  him.  The  evidence  shows 
that  an  election  was  in  fact  held,  and  that  it  was  conducted  by 
the  regular  election  oflScers— all  of  this  being  shown  affirma- 
tively. The  mere  fact  that  the  clerk  does  not  make  a  certificate 
in  proper  form,  or  that  he  has  not  recorded  the  result  of  the 
election  in  the  proper  book,  as  he  was  required  to  do  by  statute, 
does  not  invalidate  the  election.  It  requires  more  than  negli- 
gence, carelessness,  or  dereliction  of  duty  of  such  an  officer  as 
a  clerk  of  a  municipality  to  invalidate  an  election  which  has 
been  duly  and  regularly  held. 

It  is  urged,  however,  that  there  is  nothing  in  this  record  to 
show  that  the  council  had  any  authority  to  order  an  election 
for  the  reason  that  there  is  nothing  to  show  that  a  petition 
signed  by  forty  per  cent,  of  the  electors  was  ever  presented  to 
the  council  asking  for  such  election,  and  that  raises  an  im- 
portant question.  There  being  no  certificate  presented  in  this 
case  of  the  council  records,  showing  an  election,  it  was  probably 
incumbent  upon  the  state  to  show  that  an  election  had  been  held, 
and  that  it  had  been  duly  authorized  and  that  the  council  had 
taken  the  proper  steps. 

If  there  had  been  a  proper  certificate  as  the  statute  directs^ 
that  would  have  made  a  prima  facie  case  in  itself.  The  records 
of  the  council  of  June  2,  1902,  when  this  matter  was  considered, 
and  which  were  oflEered  in  evidence,  show  that  under  the  head 
of  new  business  a  petition  was  presented  praying  for  an  election 
under  the  Beal  Local  Option  Law,  and,  after  due  consideration, 
it  was  moved  and  seconded  that  the  council  order  an  election 
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held  in  the  corporation  June  30,  1902 ;  and  then  follows  the  yote 
on  the  motion,  or  call  of  roll,  showing  all  the  votes  in  the  a£3rm- 
atiye.  It  is  said  there  is  nothing  in  the  record  showing  that  this 
petition  was  in  fact  signed  by  forty  per  cent,  of  the  qualified 
electors  of  the  municipality,  and  it  is  true  that  this  does  not 
appear  affirmatively  from  this  record.  It  does  appear,  however, 
that  a  petition  was  presented  to  the  council  praying  the  council 
to  call  an  election  under  the  Beal  Local  Option  Law. 

The  Beal  Law  provides  that  when  forty  per  cent,  of  the  qual- 
ified electors  of  any  municipality  shall  petition  the  council  there- 
of for  the  privilege  to  determine  by  ballot  whether  the  sale  of 
intoxicating  liquors  as  a  beverage  shall  be  prohibited  within  the 
limits  of  such  municipal  corporation,  such  council  shall  order 
a  special  election  to  be  held,  etc.,  and  it  appears  from  this 
record  of  the  council  that  the  council  did  act  upon  this  petition 
which  was  presented,  and  they  acted  in  accordance  with  the 
provisions  and  terms  of  the  Beal  Law  and  ordered  an  election 
on  the  30th  of  June  following;  and  we  are  of  the  opinion  that 
the  council  having  acted,  as  the  record  shows  it  did,  by  order- 
ing this  election,  the  presumption  is  that  the  petition  was  in 
due  and  legal  form,  and  that  it  was  signed  by  the  requisite 
percentage  of  the  qualified  electors  of  the  municipality,  and,  in 
the  absence  of  any  evidence  to  the  contrary,  that  presumption 
is  sufficient  A  presumption  is  in  the  nature  of  evidence,  and^ 
until  it  is  overcome  by  other  evidence,  it  stands  as  proof  of  the 
fact  in  question.  We  think  the  general  rule  is  that  where  a 
duly  and  legally  constituted  legal  body,  has  acted,  that  the  pre- 
sumption is,  in  the  absence  of  any  evidence  to  the  contrary,  that 
it  acted  lawfully,  and  that  it  had  before  it  sufficient  facts  to 
warrant  it  in  acting.  This  record  shows  that  the  petition  was 
presented  to  the  council,  praying  that  the  council  fix  a  time 
for  an  election,  and  the  council,  acting  upon  that  petition,  upon 
motion  duly  seconded,  and  on  call  of  the  roll,  duly  passed  the 
resolution  fixing  the  time,  and  the  presumption  is  that  that 
I>etition  was  in  accordance  with  the  statute. 

Coombs  V.  Lane,  4  Ohio  State,  112,  is  in  point  upon  this  gen- 
eral question.    The  first  paragraph  of  the  syllabus  is: 
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"In  respect  to  all  official  acts,  the  law  will  presnme  all  to  have 
been  rightfully  done,  unless  the  circumstances  of  the  case  over- 
turn this  presumption;  and,  consequently,  acts  done  which  pre- 
suppose the  existence  of  other  acts  to  make  them  legally  oper> 
ative,  are  presumptive  proof  of  the  latter." 

The  opinion  was  delivered  by  Judge  Thurman,  then  Chief- 
Justice  and  he  says  (p.  148) : 

''In  Ward  v.  Barrows,  2  Ohio  St,  241,  246,  this  court,  speak- 
ing of  official  acts,  said:  'The  law  will  presume  all  to  have  been 
rightfully  done,  unless  the  circumstances  of  the  case  overturn 
this  presumption,  and,  consequently,  as  stated  by  the  Supreme 
Court  of  the  United  States,  in  Bank  of  the  U.  8.  v.  Dandridge, 
25  U.  S.,  (12  Wheat.),  64,  70,  acts  done  which  presuppose 
the  existence  of  other  acts  to  make  them  legally  operative,  are 
presumptive  proof  of  the  latter.' 

"And,  again:  'Facts  presumed  are  as  effectually  established 
as  facts  proved  where  no  presumption  is  allowed;  and  hence, 
in  accordance  with  this  long-established  rule  of  evidence,  the 
court,  in  Lessee  of  Winder  v.  Starling,  7  Ohio  (pt.  2),  190,  were 
entirely  justified  in  saying  that  the  act  of  the  auditor  in  allow- 
ing the  credit  and  making  the  certificate,  which  could  only  law- 
fully be  done  after  the  delinquent  list  had  been  verified  by  the 
collector,  was  presumptive  proof  that  the  oath  had  been  ad- 
ministered.' '' 

The  court  say  the  law  will  presume  all  to  have  been  rightfully 
done  unless  the  circumstances  of  the  case  overturn  this  presump- 
tion, and,  consequently,  acts  done  which  presuppose  the  existence 
of  other  acts  to  make  them  legally  operative  are  presumptive 
proof  of  the  latter ;  and  it  seems  to  us  where  the  records  of  the 
council  show  that  a  petition  was  presented  to  the  council  pray- 
ing it  to  call  an  election  under  the  Beal  Local  Option  Law, 
and  that  the  council  considered  the  petition,  and  that  after  due 
consideration  it  was  moved  that  the  election  be  held  upon  a  cer- 
tain date,  and  carried  unanimously,  that  this  raises  a  presump- 
tion that  all  had  been  done  that  was  necessary  to  authorize  the 
council  to  order  this  election;  that  it  raises  a  presumption 
that  the  petition  that  was  presented  was  sufficient  under  the  law 
to  warrant  the  action  of  the  council ;  and  there  being  no  evidence 
to  the  contrary,  no  evidence  offered  by  the  defendant  that  this 
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petition  was  not  according  to  law,  that  it  stands  as  proyed  by 
reason  of  this  presumption. 

Another  case  in  point  is  Reynolds  v.  Schweinefus,  27  Ohio  St., 
311,  312.    The  court  say  in  the  third  paragraph  of  the  syllabus : 

"Where  it  appears  by  the  proceedings  of  the  city  council 
that  a  report  and  recommendation  of  the  board  of  city  im- 
provements had  been  made  to  it,  and  that  thereupon  the  city 
council  proceeded  to  make  the  improvement  so  recommended, 
it  will  be  presumed,  until  the  contrary  is  shown,  that  such  re- 
port  and  recommendation  of  the  board  of  city  improvements 
was  duly  and  properly  made.'* 

It  was  necessary  here  that  this  report  should  be  made  in  a 
certain  manner,  but  the  council,  having  acted  upon  the  report, 
the  Supreme  Court  says  it  will  be  presumed  until  the  contrary 
is  shown  that  such  report  and  recommendation  of  the  board  of 
city  improvements  was  duly  and  properly  made.  The  court 
say  in  the  opinion  on  page  319: 


It 


Prom  these  proven  facts  we  are  authorized  to  infer  as  a 
fact  that  a  recommendation  of  the  board  of  city  improvements 
was  for  this  work  made  at  a  regular  meeting  of  the  board,  and 
that  such  recommendation  was  reported  to  the  city  council  in 
sufficient  form,  thereby  making  a  prima  facie  case  in  favor  of 
the  jurisdiction  of  the  city  council  over  the  subject  matter. 
This  being  the  effect  of  the  record  evidence,  the  burden  of 
proof  is  shifted  upon  the  defendant  to  make  manifest  a  want 
of  jurisdiction." 

In  the  absence  of  any  evidence  to  the  contrary,  it  will  be 
presumed  that  the  council  had  jurisdiction  to  act  when  it  or- 
dered this  election.  A  case  was  cited  by  plaintiff  in  error,  1  C. 
C. — ^N.  S.,  page  489,  entitled  **In  the  matter  of  the  local  option 
election  in  the  village  of  Huntsville,  Logan  county,  Ohio.'* 
The  judge  delivering  the  opinion  states  that  it  is  necessary  that 
it  aflSrmatively  appear  that  forty  per  cent  of  the  qualified 
electors  sign  the  petition ;  that  that  will  not  be  presumed  from 
the  action  of  the  council,  but  the  opinion  shows  that  in  that 
case  this  matter  was  referred  to  a  committee,  and  it  reported 
to  the  council  that  forty  per  cent,  of  the  qualified  electors  had 
signed  the  petition,  and  the  report  was  accepted  and  acted  upon 
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by  the  council  by  unanimous  vote,  and  the  court  held  that  was 
suflScient.  So  that  the  question  we  have  here  was  not  squarely 
before  that  court,  and  the  remarks  of  the  learned  judge  deliver- 
ing the  opinion  m«iy  have  been  made  without  full  consideration 
of  the  question.  After  a  careful  examination  of  the  question 
and  of  the  authorities,  we  are  satisfied  that  the  record  of  the  pro- 
ceedings of  the  council  in  this  case  is  sufficient,  in  the  absence 
of  anything  to  the  contrary,  to  show  that  the  council  had  juris- 
diction to  act. 

It  is  alleged  that  the  affidavit  is  insufficient  for  the  reason 
that  it  does  not  set  forth  to  whom  the  liquors  were  sold.  The 
charge  in  this  case  was  not  selling  liquor  to  any  specified  person, 
but  the  charge  was  the  keeping  of  a  place  for  the  sale  of  in- 
toxicating liquors,  and  it  was  not  necessary  in  such  a  case  to 
set  forth  to  whom  the  liquor  was  sold.  The  question  was, 
whether  defendant  kept  a  place  for  the  sale  of  intoxicating 
liquor.  He  may  have  sold  to  one  or  more  persons,  and  it  was 
not  necessary  to  state  in  the  affidavit  who  they  were.  It  has 
been  held  that  where  the  charge  was  the  sale  to  some  specific 
person,  that  it  was  necessary  to  set  forth  the  name  of  the  person 
to  whom  the  sale  was  made,  but  there  is  a  difference  of  opinion 
between  courts  as  to  whether  it  is  necessary  in  such  cases  to  set 
forth  the  name  or  names  of  the  persons  to  whom  the  sale  or 
sales  were  made. 

The  defendant  was  fined  three  hundred  dollars— one  hundred 
dollars  on  each  count  in  the  affidavit — and  this  is  claimed  to  have 
been  erroneous.  The  statute  provides  for  a  fine  of  not  more  than 
two  hundred  dollars  nor  less  than  fifty  dollars  for  the  first  offense, 
and  for  the  second  offense  not  more  than  five  hundred  dollars 
nor  less  than  one  hundred  dollars,  and  for  any  subsequent  of- 
fense a  fine  not  less  than  two  hundred  dollars  and  imprison- 
ment of  not  more  than  sixty  days  and  not  less  than  ten  days. 

There  were  three  counts  in  this  affidavit  charging  the  defend- 
ant with  the  keeping  of  a  place  for  the  sale  of  intoxicating 
liquors  on  different  dates.  There  was  no  charge  or  claim  that 
he  had  ever  before  been  convicted  of  a  violation  of  this  act;  no 
allegation  of  that  kind  was  in  the  affidavit,  and  following  a  recent 
decision  of  the  Supreme  Court  in  the  case  of  Carey  v.  Sta4e, 
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fooiid  in  The  Ohio  Law  Reporter  of  April  18,  1904  [Carey  v. 
State,  70  O.  S.,  121],  we  are  of  the  opinion  that  the  mayor  erred 
in  imposing  the  sentence  of  a  fine  of  three  hundred  dollars — one 
hundred  dollars  upon  each  conut.  The  last  two  paragraphs  of 
the  syllabus  of  the  case  above  cited  are  as  follows : 

*'The  term  'offense'  as  used  in  the  last  named  section,  is  the 
equivalent  of  conviction.  Hence,  an  affidavit  for  prosecution 
under  said  act  which  charges  three  separate  sales  to  different 
persons  on  the  same  day,  but  does  not  allege  a  previous  con- 
viction, is  in  legal  effect  a  charge  of  a  first  offense  only,  and  the 
party  so  charged  is  not  entitled  to  be  tried  by  a  jury. 

**The  maximum  fine  provided  by  the  act  for  the  first  offense 
being  two  hundred  dollars  only,  a  fine  of  three  hundred  dollars 
is  in  such  case  excessive  and  erroneous. ' ' 

**  Judgment  of  the  circuit  court,  the  court  of  common  pleas  and 
"the  mayor's  court  reversed,  and  the  case  remanded  to  the  latter 
eourt  for  sentence." 

There  being  no  allegation  in  the  affidavit  here  of  any  pre- 
vious conviction,  it  seems  to  us,  as  said  by  the  Supreme  Court, 
that  this  entire  charge  must  be  treated  as  a  charge  of  a  first 
offense,  and  the  maximum  fine  for  the  first  offense  being  only 
two  hundred  dollars,  it  was  error  for  the  mayor  to  impose  a 
fine  of  three  hundred  dollars.  It  does  not  vary  the  rule  that 
the  charges  were  put  in  the  affidavit  under  separate  counts. 

The  judgment  of  the  court  of  common  pleas  and  of  the  mayor's 
court  will  be  reversed  on  account  of  the  error  in  the  sentence 
imposed  by  the  mayor,  and  the  case  remanded  to  the  mayor  for 
sentence. 

The  effect  of  this,  of  course,  is,  that  while  the  judgment  is 
reversed  and  the  case  remanded,  the  only  thing  to  be  done  by 
the  mayor  is  to  re-sentcnce  the  defendant  in  accordance  with 
this  opinion,  and  not  to  impose  a  fine  in  excess  of  two  hundred 
dollars.  In  all  other  things  the  effect  of  this  judgment  is  to 
affirm  the  judgments  of  the  mayor  and  of  the  court  of  common 
pleas.     This  reversal  will  be  at  the  costs  of  the  defendant  in  error. 

Benj.  F,  James  and  Shefler  &  Campbell,  for  plaintiff  in  error. 

E.  G.  McClelland,  Prosecuting  Attorney,  and  W.  B.  Wheeler, 
for  defendant  in  error. 
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ADVERSE  POSSESSION  Or  EALWAY  EASEMENT. 

[Circuit  Court  of  Hamilton  County.] 

Harriet  L.  Smith  v.  P.,  C,  C.  &  St.  L.  Ry.  Co.  et  al. 

Decided,  March,  1904. 

« 

Adverse  PoBsesHon — Parol  License  Irrevocable — Railroad  Easement — 
Necessities  of  Company  with  Reference  Thereto — Common  User 
and  Mixed  Possession — Deeds — Evidence. 

1.  An  executed  parol  license  in  land  is  irrevocable  when  granted  for  a 

valuable  consideration.  Such  a  license  is  not  affected  by  reason 
of  not  being  in  writing,  provided  it  is  founded  upon  a  definite 
understanding  between  competent  parties;  but  where  such  an  un> 
derstanding  is  lacking,  the  claimant  must  establish  his  right  by 
showing  adverse  possession  for  twenty-one  years. 

2.  To  acquire  title  to  a  railroad  right  of  way  by  adverse  possession, 

an  abutting  owner,  whether  the  owner  of  the  fee  or  not,  must 
occupy  and  use  the  land  in  a  manner  inconsistent  with  the  para- 
mount rights  of  the  railroad  company.  Possession  and  use  of  a 
part  of  the  easement  not  in  use  and  not  needed  for  immediate 
railroad  purposes,  and  consistent  with  the  company's  right  to 
reclaim  the  property  when  it  is  needed  for  the  purposes  for  which 
it  was  acquired,  will  be  held  to  be  permissive  only. 

3.  Whether  the  necessities  of  a  railroad  company  require  exclusive 

occupancy  of  its  right  of  way,  and  what  use  of  the  property  by  an 
abutting  owner  is  an  interference  therewith,  are  questions  of  fact^ 
and  not  of  law.  Evidence  of  common  user  is  competent  to  rebut 
a  claim  of  adverse  possession  asserted  against  the  railroad  com- 
pany. 

4.  The  acts  of  an  abutter  in  accepting  and  recording  a  deed  for  and 

in  taking  possession  of  disputed  land  can  not  be  construed  as  the 
conduct  of  a  mere  licensee,  and  a  title  by  presumption  in  favor  of 
such  grantee  is  acquired  by  continuous,  hostile  and  adverse  pos- 
session for  twenty-one  years. 

Jelke,  J.;  Swing,  J.,  and  Gipfen,  J.,  concur. 

Appeal  from  Court  of  Common  Pleas  of  Hamilton  County. 

A  parol  license  granted  for  a  valuable  consideration  when 
executed  is  irrevocable  {Tytus-Gardner  Paper  Co.  v.  Hydraulic 
Co,,  15  C.  C,  118;  Vinson  v.  Chalfant,  15  Ohio,  248). 

The  only  difficulty  about  the  application  of  this  doctrine  to 
the  case  at  bar  is  fundamental — it  is  in  the  absence  of  sufficient 
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proof  of  the  original  contract  of  license.  It  would  make  no 
difference,  having  been  executed,  that  such  contract  was  not  in 
writing,  if  the  evidence  showed  a  definite  understanding  between 
competent  parties. 

The  testimony  of  S.  M.  Ferris  shows  that  he  had  no  definite 
notion  of  ^hat  kind  of  an  interest,  if  any,  he  was  acquiring 
in  part  of  the  railroad's  right  of  way.  There  is  nothing  to  show 
authority  on  the  part  of  Mr.  Williams  to  grant  away  an  interest 
in  the  right  of  way  of  the  railroad  company.  The  respective 
rights  of  Mrs.  Smith  and  the  railroad  company  must  rest  upon 
and  be  determined  by  what  was  actually  done,  rather  than  upon 
a  contract  relation. 

This  puts  the  case  squarely  upon  the  issue  of  adverse  pos- 
session. 

The  deed  made  by  John  J.  Ferris  and  wife  to  The  Little 
Miami  Railroad  Company  in  1839  begins  with  the  following 
recital : 

**  Whereas,  it  has  become  necessary  and  convenient  that  *The 
Little  Miami  Railroad  Company'  should  hold  the  following  de- 
scribed real  estate  for  the  purposes  prescribed  in  the  act  en- 
titled an  act  *To  incorporate  The  Little  Miami  Railroad  Com- 
pany' " — 

and  then  proceeds  with  the  words  and  terms  .which  originally 
would  be  held  to  convey  a  fee  in  the  land. 

We  incline  to  the  opinion  that  by  this  deed  The  Little  Miami 
Railroad  Company  acquired  a  fee  simple  in  its  right  of  way, 
and,  for  the  purposes  of  this  case,  so  hold. 

Be  the  nature  of  the  company's  title  what  it  may,  it  is  clear, 
both  from  the  deed  and  from  user,  that  the  property  was  ac- 
quired for  railroad  purposes. 

Disregarding,  for  the  moment,  the  recitals  of  the  deed  from 
S.  M.  Ferris  and  wife  to  Harriet  L.  Smith,  made  in  1870,  which 
recitals  include  a  four-foot  strip  of  the  fifteen  herein  in  contro- 
versy, and  add  an  additional  feature  to  such  four-foot  strip,  we 
think  that  the  facts  of  this  case  bring  it  within  the  principle  of 
the  case  of  Union  Pac,  Ry,  Co,  v.  Kindred,  23  Pac.  Rep.,  112, 113 
(43  Kan.,  134),  where  it  is  said: 
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**  Although  the  abutting  landowners  have  cultivated  and  en- 
closed part  of  the  right  of  way  granted  by  Congress,  this  pos- 
session can  not  be.  considered  as  hostile  or  adverse.  It  must  be 
regarded  as  permissive  only.  If  the  fee  of  the  land  belongs  to 
the  United  States,  then  the  abutting  landowners  can  acquire  no 
title  or  claim  by  possession  or  limitation  (Smith  v.  Smith,  34 
£an.,  293).  If  the  abutting  landowners  own  the 'fee  of  the 
right  of  way,  they  may  use  the  land  in  any  way  not  inconsistent 
with  the  paramount  rights  of  the  railway  company;  but  such 
use  will  not  give  them  adverse  possession,  so  as  to  confer  title 
(Kirk  V.  Smith,  22  U.  S.,  241 ;  McClelland  v.  MiUer,  28  Ohio 
St.,  488 ;  Railway  Co.  v.  Harris,  28  Kan.,  206 ;  Railway  Co.,  In  re, 
20  Am.  &  Eng.  Ey.  Cas.,  196;  Sapp  v.  Railway  Co.,  51  Md., 
115)." 

This*  is  the  application  to  the  right  of  way  of  a  railroad  of 
the  established  doctrine  in  Ohio  as  to  public  highways: 

**L,  being  the  owner  of  lands  adjoining  a  public  highway 
regularly  laid  out  and  used  by  the  public,  extended  his  fence 
so  as  to  enclose  a  portion  of  the  ground  within  the  surveyed 
lines  of  the  highway,  which  portion  was  not  then  used  nor  re- 
quired for  the  public  travel,  and  kept  up  said  fence  without 
any  objection  for  upward  of  twenty-one  years.  Held:  Thar 
such  partial  encroachment  upon  the  side  of  a  surveyed  and 
traveled  highway,  was  not  necessarily  adverse  to  the  public,  nor 
inconsistent  with  its  easement,  and  therefore  constituted  no  bar 
to  its  reclamation  by  the  supervisor,  when  required  for  the  pub- 
lic travel"  (Lane  v.  Kennedy,  13  Ohio  St.,  42). 

**An  encroachment  upon  a  highway  regularly  laid  out  and 
established,  by  putting  out  a  fence  or  planting  a  hedge  within 
the  legal  limits  of  the  road,  does  not  constitute  such  adverse 
possession  as  will  confer  title"  (McClelland  v.  Miller,  28  Ohio 
St.,  488,  489). 

The  reason  for  these  decisions  is  that  the  past  user  of  the 
property  now  in  dispute  has  been  devoid  of  the  necessary  ele- 
ment of  hostile  adversity,  because  the  railway  or  the  highway 
did  not,  up  until  then,  need  the  property  for  the  purpose  for 
which  it  had  been  acquired. 

The  deposition  of  Mr.  S.  M.  Ferris  shows  that  he  was  per- 
mitted to  do  what  he  did  because  the  railroad  did  not  then 
need  the  land  for  its  purposes.  He  says,  on  page  six  of  his 
deposition,  under  examination  by  Mr.  Matthews: 
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"Q.  Mr.  Ferris,  you  said  that  you  did  not  suppose  that  you 
•would  -ever  have  to  take  that  wall  down.  What  led  you  to  sup- 
pose that?  A.  I  didn't  suppose  that  the  railroad  would  ever 
jieed  if 

This  shows  that  the  term  of  his  user  was  defined  l^  the  time 
of  the  railroad's  need. 

It  was  said  in  the  case  of  Kansas  Cent  By.  Co.  y.  Alien,  22 
Kan.,  285,  295  (31  Am.  Rep.,  190) : 

■ 

^*The  trial  court  followed  the  authority  of  Jackson  v.  Bailway 
Co.,  25  Vt.,  150;  but  that  is  an  exceptional  case.  It  goes  too 
;far.  It  transfers  an  easement  into  an  absolute  title.  It  an- 
nounces as  a  matter  of  law,  that  a  railroad  company  has  the 
right  at  all  times  to  the  exclusive  occupancy  of  the  land  con- 
demned for  its  purposes,  and  excludes  all  concurrent  occupancy 
by  the  landowner  in  any  mode  or  for  any  purpose.  We  are 
unwilling  to  approve  that  doctrine.  It  is  our  opinion  that  it 
is  a  question  of  fact,  not  of  law,  whether  the  necessities  of  the 
railroad  demand  exclusive  occupancy  for  its  purposes,  and 
what  use  of  the  property  by  the  owner  is  a  detriment  to,  or  in- 
terference with,  the  rights  of  the  road.  Again,  this  authority 
is  in  conflict  with  the  majority  of  cases,  and  if  adopted  as  the 
law  of  this  state,  now  so  sparsely  settled,  and  where  in  many 
of  the  frontier  counties  but  a  single  track  is  necessary,  and 
public  highways  and  public  crossings  are  at  great  distances  from 
each  other,  would  work  severe  hardship  and  injustice  (Blake  v. 
Bich,  34  N.  H.,  282;  Washburn,  Easements,  159,  214  Lance's 
Appeal,  55  Pa.  St.,  16 ;  Evans  v.  Haefner,  29  Mo.,  141 ;  Bailway 
Co.  V.  Burkett,  42  Ala.,  83;  1  Redfield,  Railways,  247;  Bailway 
Co.  V.  Kip,  46  N.  Y.,  546 ;  Cemetery  v.  Bailway  Co.,  68  N.  Y., 
591)." 

All  of  this  is  on  the  ground  that  the  railroad  only  had  an  ease- 
ment and  that  any  use  of  the  land  by  the  owner  of  the  fee  not 
interfering  with  the  easement  when  needed,  was  not  adverse. 
So,  whether  the  railroad  has  a  fee  or  an  easement,  any  per- 
mitted use  by  an  abutting  landowner  of  part  of  the  right  of 
way  up  and  until  needed  for  the  railway  purposes  exclusively, 
can  not  be  said  to  be  adverse  in  any  hostile  sense. 

There  is  testimony  of  common  user  or  mixed  possession,  and 
if  this  is  so,  it  would  strengthen  the  railroad  case,  for,  as  said 
above,  it  is  a  question  of  fact,  not  of  law,  whether  the  necessities 
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of  the  railroad  demand  exclusive  occupancy  for  its  purposes 
and*  what  use  of  the  property  by  the  owner  is  a  detriment  to 
or  interference  with  the  rights  of  the  road. 

As  to  the  inner  strip  of  four  feet  there  is  an  additional  fact 
which,  while  not  ordinarily  controlling,  yet  is  of  sufficient  im- 
portance, when  taken  with  the  acts  of  the  abutting  claimants, 
to  make  a  different  case.  This  strip  was  covered  by  the  deed  to 
plaintiff  in  1870.  It  is  said  that  this  deed  gives  color  and  mean- 
ing to  the  acts  of  plaintiff  taking  possession  underwit,  and  that 
it  is  notice  to  the  railroad  company  that  from  that  time  on  the 
plaintiff  claimed  to  be  the  owner  of  the  property  in  fee,  from 
any  incumbrance  or  easement,  and  that  her  acts,  user  and  pos- 
session were  as  such  owner  as  against  the  world. 

As  against  this  contention  it  might  be  said  that  if  the  railroad 
owned  only  an  easement,  a  deed  of  the  fee  and  its  acceptance 
and  entry  thereunder  by  plaintiff  is  not  necessarily  inconsistent 
with  such  easement.  But  it  is  more  strongly  contended  that  the 
deed  adds  nothing  to  the  strength  of  plaintiff's  case,  because 
color  of  title  is  wholly  immaterial  in  Ohio  where  there  has  been 
continuous,  exclusive  and  adverse  possession  for  the  requisite 
time,  and  such  possession  is  protected  whether  the  entry  was  with 
or  without  color  of  title  {Paine  v.  Skinner,  8  Ohio,  159;  McNeely 
V.  Langan,  22  Ohio  St.,  32,  37 ;  Humphries  v.  Huffman,  33  Ohio 
St.,  395,  402;  Yetzer  v.  Thoman,  17  Ohio  St,  130). 

The  foregoing  is  undoubtedly  the  law,  but  there  is  a  well- 
marked  distinction  between  possession  with  and  one  without 
color  of  title  as  to  the  extent  and  character  of  the  occupancy, 
the  latter  being  limited  to  the  part  actually  occupied,  and, 
whereas  occupancy  of  part  under  color  is  constructive  of  all  the 
color  extends  to  {Humphries  v.  Huffman,  33  Ohio  St.,  395,  403). 

So,  conversely,  the  same  acts  may  have  a  different  or  weightier 
significance,  dependent  upon  the  nature  or  color  of  title  as- 
serted by  contesting  claimants. 

The  acts  of  an  abutter  who  takes  and  records  a  deed  for  the 
disputed  land  can  not  reasonably  be  construed  as  the  conduct  of 
a  mere  licensee.  While  the  taking  of  a  deed  of  the  fee  may 
have  no  adverse  significance  as  against  the  railroad  owning  only 
an  easement,  it  certainly  has  as  against  the  railroad  company 
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owning  the  fee,  to  the  extent  of  giving  character  to  the  acts  of 
plaintiff.  This  case,  then,  must  turn  upon  findings  of  fact, 
whether  the  user  by  S.  M.  Ferris  and  his  grantee,  plaintiff 
herein,  has  been  so  in  conflict  with  the  ownership  of  the  railroad 
company  as  to  constitute  adversity. 

It  seems  to  us  that,  as  to  the  outer  eleven-foot  strip,  this  issue, 
in  any  hostile  or  exclusive  sense,  has  never  been  raised  until 
ihe  beginning  of  this  pending  controversy. 

As  to  the  inner  four-foot  strip,  we  think  that  the  defendant 
knew  that  the  claim,  occupancy  and  acts  of  plaintiff  were  hostile 
and  adverse  from  the  record  of  the  deed  in  1870,  and  we  so  find 
that  plaintiff's  occupancy  of  this  strip  was,  since  then,  hostile 
and  adverse. 

As  to  the  eleven-foot  strip,  we  do  not  find  such  adversity 
present  long  enough  to  bar  the  railroad  from  asserting  its 
right  to  use  said  strip  of  land  for  the  uses  for  which  it  was 
acquired,  to-wit,  railroad  purposes,  and  as  to  it  we  can  not, 
therefore,  grant  the  relief  prayed  for. 

As  to  the  four-foot  strip,  we  find  that  the  plaintiff  has  main- 
tained a  continuous,  open,  notorious,  hostile,  exclusive  and 
adverse  possession  for  more  than  twenty-one  years  prior  to  the 
beginning  of  this  action,  and  that  the  defendant  company  is 
barred  from  asserting  any  claim  thereto.  As  to  this  latter  strip 
the  prayer  of  the  petition  for  an  injunction  will  be  granted. 

Decree  accordingly. 
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EVIDENCE  IN  CRIMINAL  TRIALS. 

[Circuit  Court  of  Summit  County.] 

John v.  The  State  of  Ohio. 

Decided,  April  Term,  1904. 

Criminal  Lato — Prosecution  for  Rohberu — Evidence — As  to  Use  by  the 
Accused  of  Intoxicants  and  Drugs — New  Trial  will  not  be  Qrawted 
for  the  Purpose  of  Admitting. 

1.  Statements  of  third  persons  to  the  accused,  charging  him  with 

crime,  and  his  conduct  or  replies  in  response  thereto  are  admis- 
sible in  evidence  against  the  accused.  The  value  of  such  eyidencd 
depends  upon  the  circumstances  of  the  case,  and  it  should  be 
received  and  examined  with  great  caution. 

2.  Where  inadmissible  evidence  has  been  admitted  in  behalf  of  one 

party,  without  objection,  similar  evidence  may  be  admitted  to 
rebut  or  explain  it 

3.  After  a  conviction  for  robbery,  a  motion  for  a  new  trial  based  on 

the  fifth  clause  of  Section  7350,  Revised  Statutes,  for  "newly  dis- 
covered evidence  material  for  the  defendant  which  he  could  not 
with  reasonable  diligence  have  discovered  and  produced  at  the 
trial,"  will  not  be  granted,  where  such  evidence  consists  of  affi- 
davits setting  forth  the  accused's  excessive  use  of  intoxicants  and 
drugs,  particularly  absinthe  and  morphine,  before  and  at  the  time 
of  his  arrest;  that  the  particular  characteristic  of  the  use  of  Buch 
liquor  and  drug  is  to  make  their  user  and  habitue  secretive  as  to 
their  use,  deceitful,  careless  of  results,  forgetful  and  irresponsible, 
and  that  counsel  for  the  accused  had  no  knowledge  of  said  habits 
of  the  accused  until  after  the  trial;  it  appearing  that  the  accused 
was  in  jail,  denied  the  use  of  such  drugs,  and  at  the  latter  date 
was  apparently  in  possession  of  all  his  faculties. 

Winch,  J.;  Haise,  J.,  and  .Marvin,  J.,  concur. 

Error  to  the  Court  of  Common  Pleas  of  Summit  County. 

Plaintiff  in  error  was  arrested  on  May  15th,  1903,  charged 
with  having  participated  with  two  others  in  robbing  one  Robert 
Spinner.  He  was  incarcerated  in  the  county  jail  and  remained 
there  until  his  trial  at  the  September  Term  of  the  Common  Pleas 
Court  of  Summit  County,  and  on  October  28,  1903,  was  fomid 
guilty  by  the  verdict  of  a  jury.     October  29,  1903,  he  ffled  a 
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motion  for  a  new  trial,  which,  on  November  4,  1903,  was  over- 
ruled by  the  court,  and  he  was  thereupon  sentenced  to  two  years 
in  the  penitentiary.  No  exception  to  the  overruling  of  this  mo- 
tion was  taken,  but  on  November  5  another  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence  was  filed,  ac- 
companied by  many  affidavits  setting  forth,  in  substance,  that  at 
the  time  the  robbery  was  committed  the  accused  was  so  addicted 
to  and  under  the  influence  of  intoxicants. and  drugs  that  he  was 
not  accountable  for  what  he  did,  and  this  was  unknown  at  the 
time  of  the  trial  and  could  not  with  reasonable  diligence  have 
been  discovered. 

It  appears  from  these  affidavits  that  the  young  man  was  of 
good  family,  was  a  member  of  the  bar  of  New  York,  and  had 
been  assistant  corporation  counsel  of  New  York  city,  sustaining 
a  good  reputation;  that  on  Christmas  day,  1901,  he  met  with 
an  accident,  was  taken  to  a  hospital,  was  given  narcotics  to  allay 
his  pain,  became  used  to  taking  morphine,  gradually  became  a 
slave  to  the  habit,  indulging  in  drinking  whisky  and  absinthe 
to  excess,  descended  the  social  and  moral  scale  until  he  became 
a  tramp,  wandering  about  the  country,  associating  with  low 
and  vicious  characters,  suffered  from  his  excesses  to  such  an 
extent  that  his  moral  and  intellectual  faculties  were  blunted; 
became  a  wreck,  in  fact,  frequently  being  in  prison,  sometimes 
at  his  own  request,  that  he  might  be  restrained  from  himself  and 
sobered  up.  He  made  known  none  of  these  facts  to  counsel 
assigned  to  defend  him,  nor  did  any  of  his  family  know  that  he 
was  charged  with  a  crime  until  after  he  had  been  convicted 
thereof. 

It  may  fairly  be  supposed  that  the  numerous  affidavits  to  sus- 
tain the  last  motion  for  a  new  trial  were  procured  in  an  effort 
by  the  parents  of  this  young  man  to  save  him  and  themselves 
from  the  disgrace  of  his  commitment  to  the  penitentiary. 

This  last  motion  for  a  new  trial  was  overruled,  exceptions 
taken,  bill  of  exceptions  prepared  and  filed  with  a  petition  in 
error  in  this  court. 

The  prosecuting  attorney  claims  that  no  exceptions  having 
been  taken  to  the  overruling  of  the  first  motion  for  a  new  trial 
nothing  is  before  us  for  review  except  the  ruling  of  the  trial 
judge  upon  the  last  motion  for  a  new  trial,  but  we  hold  that 
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the  entire  case  is  before  us  for  examination  of  such  rulings  as 
the  trial  judge  made  that  were  excepted  to  by  the  accused  at 
the  trial.    These  matters  we  shall  examine  in  their  order. 

First.  It  is  claimed  that  certain  declarations  of  the  prosecut- 
ing witness,  Spinner,  made  in  the  presence  of  the  accused  should 
have  been  excluded.  It  appears  that  the  accused  and  one  of 
his  companions  were  arrested  in  the  evening  shortly  after  the 
commission  of  the  crime  alleged,  and  taken  by  two  officers,  Good- 
enberger  and  Benson,  to  the  boarding  house  of  the  prosecuting 
witness,  Spinner,  for  identification  by  him.  The  questions  and 
answers  objected  to  referred  to  a  conversation  of  the  accused 
at  that  time  narrated  by  Ooodenberger,  and  are  as  follows: 

**Q.  State  what  was  saidf  A.  We  asked  Spinner  in  effect, 
probably  not  in  the  same  words,  whether  these  were  the  parties 
that  robbed  him,  and  he  pointed  at  the  accused  and  said  he  was 
one,  and  he  looked  at  Macklin  (Macklin  was  leaning  up  against 
a  showcase  there),  and  first  he  said  he  didn't  look  tall  enough, 
and  after  Macklin  straightened  up  and  turned  around  so  he 
could  get  a  good  look  at  him,  he  said  he  was  one  of  the  other 
men. 

**Q.  Do  you  remember  any  other  conversation  that  occurred 
in  the  presence  of  the  accused  either  between  you  and  the  ac- 
cused or  Spinner  and  the  accused  in  that  house?    A.  Yes,  sir. 

**Q.  You  may  relate  it?  A.  Just  as  soon  as  we  got  in  the 
house  the  accused  said,  *I  do  remember  meeting  a  colored  man 
on  some  street  over  here  and  asking  him  for  some  tobacco.'  *' 

It  appears  that  without  objection  Spinner  himself,  when  on 
the  stand,  testified  to  the  same  conversation  as  follows : 

**Q.  Now,  Robert,  what  is  the  fact  as  to  whether  or  not  you 
identified  the  accused  there  as  one  of  the  fellows?  A.  As 
soon  as  I  seen  him  I  knowed  him.  I  said,  *You  are  the  fellow 
that  got  my  tobacco.*  *Yes,'  he  says,  *I  did  get  the  tobacco 
off  a  colored  fellow.'  I  says,  *You  are  the  man  that  robbed 
me.'  'No,'  he  says,  *I  never  robbed  you.  I  got  tobacco  from  a 
little  colored  fellow,  but  never  robbed  you.'  " 

Officer  Benson's  testimony  on  the  subject  is  as  follows: 

*'Q.  Tell  what  was  done,  what  took  place?  A.  Oooden- 
berger told  the  lady  right  over  there,  asked  her,  *Is  Mr.  Spinner 
here?'    She  says,  *I  guess  he  went  to  bed.' 

**Q.  Oo  ahead.  A.  She  went  up  and  got  him  and  he  come 
down.    As  soon  as  he  come  inside  the  door,  as  soon  as  he  looked 
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at  the  accused^  *You  are  the  one'  he  said  *that  helped  to  rob 
me,'  he  says. 

**Q.    Who  did  he  say  that  to ?    A.    The  accused." 

It  thus  appears  that  the  accused  at  this  time  made  a  statement 
tending  to  connect  himself  with  the  crime.  His  acknowledg- 
ment that  he  had  met  Spinner  about  the  time  and  place  claimed 
by  the  latter,  and  asked  him  for  tobacco,  was  significant,  tended 
to  identify  him  as  one  of  the  robbers,  and  was  proper  evidence 
for  the  consideration  of  the  jury. 

The  rule  that  statements  of  third  persons  to  the  accused  charg- 
ing him  with  crime,  and  his  conduct  or  replies  in  response  there- 
to, are  admissible,  was  laid  down  by  this  court  in  the  case  of 
Moran  v.  The  State,  11  C.  C,  464,  and  affirmed  by  the  Supreme 
Court.  The  opinion  of  the  court  by  Judge  Hale  sets  forth  our 
views  of  this  matter,  and  we  believe  fully  applies  to  this  case. 

**0n  the  night  of  the  homicide  and  about  one  hour  after  the 
assault,  JMoran  was  arrested  by  two  police  officers  without  a 
warrant,  and  taken  to  the  house  of  Theodore  Blakeslee,  73 
Church  street,  where  the  crime  was  committed.  Blakeslee  was 
assaulted  and  mortally  wounded  at  the  same  time  the  assault 
was  made  upon  Pox,  and  undoubtedly  by  the  same  person. 

**At  the  time  Moran  was  brought  to  his  house,  Blakeslee  was 
lying  on  the  floor  in  a  dying  condition,  and  did,  in  fact,  expire 
a  short  time  thereafter. 

'*Mrs.  Blakeslee  claimed  to  have  seen  the  murderer  as  he 
left  the  house  after  the  assault,  and  was  brought  into  the  room 
for  the  purpose  of  determining  whether  Moran  was  the  man 
she  had  seen.  Several  witnesses  were  permitted  to  testify  to 
what  occurred  while  Moran  was  there  and  in  his  presence,  in- 
cluding statements  made  by  Mrs.  Blakeslee  to  or  about  Moran. 
The  introduction  of  this  testimony  was  resisted  on  the  ground 
that  Moran  was  at  the  time  under  arrest,  and  not  called  upon 
to  make  answer  to  charges  made  against  him,  and  should  not 
be  prejudiced  by  the  fact  that  he  remained  silent.  • 

*'When  brought  into  the  room  Mrs.  Blakeslee  said,  in  sub- 
stance, *You  are  the  man  that  killed  my  husband;  you  did  it,' 
or  *there  is  the  man  that  killed  my  husband;  he  did  it.'  It 
will  be  conceded  that  if  Moran  had  made  answer  to  the  charge 
thus  made  to  him  or  in  his  hearing,  both  the  statements  made 
to  him  and  his  reply  would  be  competent. 

"It  appears  from  the  record  that  testimony  was  given  tending 
to  establish  the  fact  that  Moran  did  not  keep  silent,  but  did 
speak.  One  witness  says  he  heard  Moran  say  in  a  low  tone: 
"My  God,  did  I  do  that!' 
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''If  this  be  true,  the  testimony  was  competent.  It  was  not 
for  the  court  to  say  that  it  was  untrue,  and  therefore  reject 
the  testimony. 

**Many  of  the  witnesses  did  not  hear  the  statement  of  Moran, 
but  that  does  not  affect  the  competency  of  the  testimony,  if 
there  was  testimony  tending  to  establish  the  fact  that  such  state- 
ment was  made  by  hun  and  heard  by  others.  Both  statements 
may  not  be  heard  or  testified  to  by  the  same  person.  Nor  does 
the  order  in  which  the  testimony  goes  to  the  jury  affect  its  com- 
petency, if  both  finally  get  to  the  jury.  For  this  reason  alone 
the  testimony  was  properly  received. 

**But  even  if  no  statements  were  made  by  Moran,  the  testi- 
mony under  the  circumstances,  was,  we  think,  competent.  We 
know  that  there  is  some  conflict  in  the  decisions  of  the  different 
states  on  this  question,  and  while  the  precise  point  has  not  been 
determined  by  the  Supreme  Court  of  this  state,  we  think  the 
tendency  of  the  decisions  is  in  favor  of  the  admissibility  of  this 
testimony,  leaving  the  weight  to  be  determined  by  the  jury. 
Murphy  v.  State,  36  O.  S.,  628. 

''This  testimony  is  of  more  or  less  value,  depending  upon  the 
particular  circumstances  surrounding  the  case  at  the  time,  and 
should  undoubtedly  be  examined  with  great  care  and  caution, 
as  the  jury  were  told  to  do  in  this  case. 
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We,  therefore,  hold  that  there  was  no  error  in  the  admission 
of  the  testimony  objected  to. 

Second.  Exception  is  taken  to  the  testimony  of  Detective  Doer- 
ler  in  which  he  gave  a  conversation  with  the  accused  a  few  dajrs 
before  his  arrest,  in  which  the  detective  claimed  he  ordered  the 
accused  out  of  town.  This  testimony  was  incompetent,  but  it 
appears  from  the  bill  of  exceptions  that  upon  cross-examination 
of  the  defendant  he  was  asked  if  Doerler  had  not  ordered  him 
out  of  town,  and  defendant,  without  waiting  for  the  court  to 
rule  upon  the  question,  answered  "no."  On  redirect-examina- 
tion,  the  defendant  testified  to  his  conversation  with  Doerler 
an^  gave  his  version  of  it.  In  rebuttal  the  state  called  Doerler, 
who  gave  his  recollection  of  the  conversation,  to  which  the  de- 
fendant excepted. 

We  think  that  under  these  circumstances  Doerler 's  testimony 
was  admissible. 

It  has  frequently  been  held  that  where  inadmissible  or  imma- 
terial or  irrelevant  evidence  has  been  admitted  in  behalf  of  one 
party,  similar  evidence  may  be  admitted  to  rebut  it,  and  where 
part  of  an  act  or  declaration  is  given  in  evidence  by  one  party, 
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the  other  party  is  entitled  to  inquire  into  the  whole.  20  Am. 
Dig.,  450,  and  cases  cited. 

It  is  said  by  Jones  in  the  first  volume  of  his  Law  of  Evidence, 
Section  169,  that  the  reason  for  this  rule  is,  that  it  would  bd 
manifestly  unjust,  if  one  party  is  permitted  to  introduce  irrele- 
vant testimony,  to  prevent  the  other  party  from  rebutting  or 
explaining  it.  So  it  seems  to  us,  though  some  courts  have  held 
that  the  introduction  of  immaterial  evidence  to  meet  immaterial 
evidence,  is  within  the  discretion  of  the  trial  judge.  Treat  v. 
Curtis,  124  Mass.,  348;  Fushush  v.  Ooodwin,  25  N.  O.,  425. 

In  either  view  of  the  case  there  was  no  error  in  the  admission 
of  the  testimony  of  Doerler,  for  which  this  case  should  be  re- 
versed. 

It  remains  to  consider  the  claim  of  plaintiff  in  error  that  the 
trial  court  erred  in  overruling  the  motion  for  a  new  trial,  which 
was  based  upon  the  ground  of  newly  discovered  evidence.  The 
character  of  this  so-called  newly  discovered  evidence  has  been 
given.  The  motion  is  based  upon  the  fifth  clause  of  Section 
7350,  Revised  Statutes,  which  provides  that  a  new  trial  may 
be  granted  for  "newly  discovered  evidence  material  for  the  de- 
fendant which  he  could  not  with  reasonable  diligence  have  dis- 
covered  and  produced  at  the  trial." 

Whether  this  evidence,  if  it  had  been  submitted  at  the  trial, 
would  probably  have  changed  the  result  it  is  not  necessary  for 
us  to  determine ;  for  we  are  of  the  opinion  that  the  evidence  set 
forth  in  the  affidavits  accompanying  the  motion  does  not  come 
within  the  provision  of  the  statute  that  it  shall  be  "newly  dis- 
covered" and  such  that  defendant  "could  not  with  reasonable 
diligence  have  discovered  and  produced  at  the  trial." 

That  the  accused  just  before  he  was  arrested  had  been  drink- 
ing to  excess,  and  had  been  twice  locked  up  for  intoxication 
and  that  he  might  sober  up,  was  testified  to  by  himself  at  the 
trial. 

But  it  is  claimed  that  the  use  by  him  of  absinthe  and  mor- 
phine was  not  known  to  his  counsel  at  the  time  of  the  trial. 
This  may  be  so.  It  is  also  claimed  that  the  particular  charac- 
teristic of  the  use  of  such  liquor  and  drug  is  to  make  their  user 
and  habitue  secretive  as  to  their  use,  deceitful,  careless  of  re- 
sults, forgetful  and  irresponsible.    Such  may  be  the  case. 
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That  counsel  for  the  accused  did  not  know  of  this  evidence 
does  not  make  it  newly  discovered,  if  at  any  time  previous  to 
the  trial  defendant,  who  must  be  presumed  to  know  the  most 
about  it,  was  able  to  communicate  it  to  him.  Isaacs  v.  People, 
118  III.,  538 ;  Pace  v.  State,  63  Ga.,  159 ;  Russell  v.  Oliver,  78 
Tex.,  11. 

But  was  the  defendant  at  the  time  of  the  trial  able  to  com- 
municate it  to  him? 

It  must  be  remembered  that  the  accused  was  arrested  May 
15,  1903,  but  not  tried  until  October  28,  1903,  over  iSve  months 
later.  During  all  that  time  he  was  in  jail  and  must  have  ma- 
terially recovered  from  any  bad  effects  resulting  from  the  use 
of  intoxicants  and  drugs.  There  is  no  evidence  that  such  was 
not  the  case.  The  affidavits  all  refer  to  his  condition  before 
and  at  the  time  he  was  arrested,  and  not  to  his  condition  at  the 
time  of  the  trial. 

He  was  an  attorney  and  knew  the  value  of  such  evidence. 

He  himself  testified  in  the  poUce  court  the  morning  after  the 
robbery  occurred,  and  again  at  his  trial  before  the  common  pleas 
court.  It  appears  from  the  counter-affidavits  on  the  motion  that 
he  sat  at  the  trial  table  with  his  counsel  and  made  suggestions 
to  him  as  to  the  manner  of  conducting  his  defense.  He  argued 
his  own  case  to  the  jury.  Prom  these  circumstances  we  must 
conclude  that  he'  was  abundantly  able  to  communicate  all  of 
the  facts  as  to  his  previous  habits  and  condition  to  his  counsel 
and  offer  them  in  evidence.  That  he  did  not  do  so  was  his  own 
neglect,  and  upon  this  he  can  not  base  his  right  to  a  new  trial. 

The  motion  will  be  denied  if  the  mover  has  been  guilty  of 
laches.    Moore  v.  Coates,  35  0.  S.,  177. 

It  was  held  in  the  case  of  Neshit  v.  People,  19  Col.,  441,  that— 

'*A  motion  for  a  new  trial,  on  a  charge  of  murder,  for  newly 
discovered  evidence  will  not  be  granted  where  it  consists  of  the 
professional  opinion  as  to  the  mental  condition  of  defendant, 
and  no  efforts  were  shown  to  obtain  it  before  trial." 

In  the  case  of  Cooper  v.  State,  122  Ind.,  377,  the  court  says— 

** Where  the  defendant,  in  a  trial  for  murder,  testifies  as  to 
all  the  circumstances  of  the  homicide,  which  occurred  more  than 
three  years  before,  and  seeks  to  justify  it  on  the  sole  ground 
of  self-defense,  a  new  trial  will  not  be  granted  on  the  ground 
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of  newly  discovered  testimony  to  the  effect  that  defendant  had 
been  drinking  to  excess  for  several  months  before  the  homicide^ 
and  was  on  the  verge  of  delirium  tremens. 
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The  affidavits  filed  in  this  cause  make  a  case  very  similar  to 
the  case  of  People  v.  Hovey,  30  Hun.,  354,  from  which  I  quote 
as  follows : 

"The  defendant  was  tried  and  convicted  of  murder  in  the 
first  degree  for  shooting  his  sister-in-law  on  April  20,  1882. 
There  was  present  at  the  time  of  the  shooting  of  the  deceased, 
the  defendant  and  his  wife.  The  defendant  was  examined  in 
his  own  behalf  and  testified  that  the  shooting  was  accidental, 
stating  in  detail  how  it  occurred  and  what  he  did  and  said  on 
that  day.  It  appeared  by  the  testimony  of  several  of  the  wit- 
nesses, and  to  some  extent  by  the  testimony  of  the  defendant 
himself,  that  he  had  been  drinking  for  some  days  before  the 
commission  of  the  crime,  and  that  he  was  intoxicated  at  the 
time  of  its  commission.  The  conviction  was  affirmed  by  the 
General  Term  on  March  22,  and  by  the  Court  of  Appeals  on 
July  5,  1883. 

'*0n  July  11,  1883,  the  defendant  moved  for  a  new  trial  upon 
the  ground  of  newly  discovered  evidence.  The  affidavits,  which 
were  made  by  public  officers  attached  to  the  police  and  prison 
force  of  New  York,  tended  to  show  that  the  defendant  was  ar- 
rested on  April  15,  1882,  and  committed  to  prison  for  three  days 
for  intoxication;  that  at  the  time  of  his  arrest  and  while  in 
prison  he  talked  wildly  and  acted  violently  so  that  it  was  neces- 
sary to  confine  his  hands,  and  that  at  the  time  of  his  discharge 
he  was  not  fully  recovered  from  the  effects  of  the  liquor;  that 
upon  the  day  after  his  arrest  for  the  homicide  the  city  physician 
visited  him  and  found  him  in  a  highly  nervous  and  excited  con- 
dition, the  result  of  the  excessive  use  of  alcohol;  that  he  com- 
plained of  being  unable  to  sleep  or  control  himself,  which  symp- 
toms resulted  from  the  abuse  of  alcohol  and  the  deprivation  of 
sedatives  he  had  been  in  the  habit  of  taking ;  that  he  was  under 
treatment  for  these  troubles  for  some  two  weeks;  that  in  the 
opinion  of  the  said  physician  at  the  time  of  such  examination 
the  mind  of  the  prisoner  was  in  such  a  condition  that  he  was 
oblivious  of  his  actions  during  the  week  preceding  said  examina- 
tion. These  facts  were  not  communicated  to  the  defendant's 
counsel  until  the  latter  part  of  June,  1883. 

'^Held:  That  it  was  not  probable  that  the  evidence,  if  received, 
would  have  changed  the  verdict. 

**That  the  evidence  had  not  been  discovered  since  the  trial 
within  the  meaning  of  the  said  section,  inasmuch  as  the  facts  of 
his  arrest,  confinement  and  sickness  must  have  been  kno^^'n  to 
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the  defendant,  although  he  might  not  have  known  the  exact 
condition,  physically  and  mentally,  in  which  he  then  was,  and 
that  it  was  his  duty  to  have  made  these  facts  known  to  his 
counsel  if  he  deemed  them  important;  that  the  only  fact  newly 
discovered  was  that  it  might  have  been  of  some  importance  to 
himself  if  evidence  of  these  facts  had  been  produced  on  the  trial. 

**That  as  the  condition  and  mental  operations  of  the  defend- 
ant were  questions  necessarily  involved  upon  the  trial  the  evi- 
dence was  cumulative.     . 

**That  the  failure  of  the  defendant  to  produce  the  evidence 
upon  the  trial  was  due  to  his  want  of  diligence." 


In  this  state  it  has  been  held  by  the  Circuit  Court  of  the  Fifth 
Circuit  (11  C.  C,  18),  that- 

'*  Motions  for  new  trial,  based  upon  newly  discovered  evidence, 
are  usually  addressed  largely  to  the  discretion  of  the  trial  court, 
and  that  court  having  passed  upon  the  case  in  all  its  aspects,  a 
reviewing  court  will  not  interfere  with  the  action  of  the  trial 
court,  especially  if  it  sees  no  ground  for  such  interference." 

"We  think  this  well  states  the  law  and  adopt  it.  Believing 
that  the  trial  court  properly  overruled  said  motion,  we  find  no 
error  in  its  so  doing. 

Our  attention  has  been  called  to  the  fact  that  the  plaintiff  in 
error  for  about  a  year  has  been  imprisoned  in  the  county  jail, 
no  part  of  which  time  counts  as  part  of  his  sentence  of  two  years 
in  the  penitentiary. 

It  has  also  been  suggested  that  the  young  man  has  been  re- 
habilitated, has  overcome  his  bad  habits,  recovered  from  the 
use  of  drugs  and  stimulants  and  been  sufficiently  punished ;  that 
confinement  in  the  penitentiary  will  not  further  reform  him  nor 
benefit  society;  that  such  confinement  may  have  the  opposite 
effect.  While  feeling  the  weight  of  these  suggestions,  we  know 
of  no  jurisdiction  this  court  has  to  reduce  the  sentence,  and 
suggest  that  such  representations  should  rather  be  made  to  the 
pardoning  power,  in  which  we  have  no  part. 

Judgment  is  affirmed. 

Rogers,  Rowley,  Bradley  &  Rockwell,  for  plaintiff  in  error. 

H,  M.  Hagelbarger,  Prosecuting  Attorney,  for  defendant  in 
error. 
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JURY  PE£S  IN  CONDEMNATION  CASKS. 

[Circuit  Court  of  Hamilton  County.] 

AUGE  HOSBBOOK  ET  AL  V.   ThE  LoVELAND  &  CiNOINNATI 

Traction  CoMPAmr. 

Decided,  November  30,  1904. 

CosU—^ury  Fees  in  Appropriation  Oases — Talesmen— Provisions  of 
Section  5165  and  of  6421 — Jurors  from  the  Wheel  Talesmen  within 
Section  6425 — Error  Proceedings — Brought  for  Protection  of  the 
County—Where  County  Officers  are  not  Parties. 

1.  Although  no  substantial  right  of  the  plalntiflis  in  error  is  affected 

by  the  order  made  below,  yet  where  they  are  original  parties  to 
the  suit,  it  is  permissible  that  they  should  file  a  petition  in  error 
to  protect  ofiloers  of  the  county,  who  were  not  parties  to  the  action, 
but  will  be  affected  by  the  order  made. 

2.  Jurors  drawn  from  the  wheel  are  talesmen  within  the  meaning  of 

Section  6425,  and  in  an  action  for  the  appropriation  of  property 
the  fees  of  a  jury  thus  impanneled  should  be  taxed  as  part  of 
the  costa 

GiFFEK,  J. 

This  action  originated  in  the  court  of  insolvency  and  was 
commenced  to  appropriate  property  by  the  traction  company,  a 
corporation.  The  court  sustained  a  motion  to  make  the  petition 
more  definite  and  certain,  and  the  plaintiff  not  desiring  to 
amend,  the  action  was  dismissed.  Error  was  prosecuted,  the 
judgment  reversed,  and  the  cause  retained  in  the  court  of  com- 
mon pleas  for  trial  and  final  judgment.  That  court  having  first 
determined  the  right  of  the  corporation  to  make  the  appropria- 
tion of  the  property  described  in  the  petition,  ordered  that  the 
names  of  sixteen  jurors  be  drawn  from  the  box  to  assess  com- 
pensation, and  that  a  venire  issue  for  their  appearance.  Upon 
return  of  the  writ,  and  it  appearing  that  the  panel  was  incom- 
plete, the  clerk  was  directed  to  draw  forthwith  from  the  jury  box 
the  names  of  fifty  persons  to  serve  as  jurors  in  this  case  and  a 
venire  ordered  accordingly.  The  panel  being  thus  filled,  each 
juror  selected  was  interrogated  as  to  whether  he  was  in  any  way 
interested  either  as  owner  or  agent  or  otherwise  in  the  property 
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sought  to  be  condemned  and  appropriated,  and  each  answering 
in  the  negative,  and  neither  party  excepting  thereto,  said  jurors 
were  duly  sworn. 

After  a  verdict  by  the  jury  a  motion  was  made  to  retax  costs, 
and  it  was  ordered  that  the  fees  of  the  jury  be  not  taxed  as  an 
item  of  costs  against  plaintiff  but  that  the  same  be  paid  as 
provided  by  Section  5182,  Revised  Statutes.  To  this  order  the 
defendants  below  prosecute  error. 

It  is  claimed  by  the  defendants  in  error  that  no  prejudicial 
error  is  stated  in  the  petition  in  error,  and  that  the  plaintiffs  in 
error  are  not  the  proper  parties.  The  question  concerns  the 
traction  company  and  the  county,  which  is  in  no  way  represented 
in  this  proceeding,  except  as  the  plaintiffs  in  error  may  be  said 
to  represent  all  persons  interested  in  the  costs  of  the  suit. 

In  the  case  of  Fiedeldey  v.  Deserens,  26  0.  S.,  312,  a  master 
commissioner  sold  certain  real  estate  under  foreclosure  proceed- 
ings, but  before  the  sale  was  confirmed  the  defendant  paid  to 
the  plaintiff  the  amount  of  the  judgment.  The  court  thereupon 
set  the  sale  aside  and  ordered  the  defendant  to  pay  the  costs. 
On  motion  of  the  defendant,  the  court  ordered  a  retaxation 
of  the  costs  by  striking  out  an  item  of  $70  as  poundage.  To 
this  order  the  master  excepted  and  filed  his  petition  in  error  in 
the  district  court.    Welch,  C.  J.,  says  on  page  314 : 

''But  there  is  another  ground  on  which  it  seems  to  us  the 
judgment  of  the  district  court  must  be  held  erroneous,  and  that 
is  that  the  proper  parties  in  error  were  not  before  that  court. 
The  petition  in  error  should  have  been  prosecuted  by  a  party 
in  the  action,  and,  not  by  the  master.  To  hold  otherwise  would 
be  to  hold  that  every  officer,  and  every  witness  entitled  to  costs 
in  a  case,  might  prosecute  a  proceeding  in  error  to  reverse  the 
court's  order  disallowing  his  claim  for  costs." 

In  that  case,  the  order  was  in  favor  of  the  defendant,  who 
was  therefore  not  complaining.  The  plaintiff  could  not  be  af- 
fected by  the  order  in  any  event.  None  of  the  parties  were 
interested  in  prosecuting  error,  the  master  alone  being  con- 
cerned. 

So  in  this  case,  no  substantial  right  of  the  plaintiffs  in  error 
is  affected  by  the  order;  but  being  the  original  defendants  in 
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the  action,  they  file  a  petition  in  error  to  protect  the  officers  of 
the  comity,  who,  although  not  parties  to  the  action,  will  be  af- 
fected by  the  order  made. 

The  policy  of  avoiding  a  multiplicity  of  suits  is  a  sufficient 
reason  for  allowing  the  original  parties  to  file  a  petition  in  error 
for  the  protection  of  persons  interested  in  the  costs  of  a  cause. 

Did  the  court  err  in  making  the  order? 

As  a  basis  for  the  order  the  court  found  that  "the  jury  im- 
panneled  in  this  cause  over  the  objections  of  the  plaintiff  was 
the  regular  jury  provided  for  by  Section  5165,  Revised  Statutes, 
and  not  the  jury  provided  for  by  Section  6421,  Revised  Stat- 
utes." 

In  the  first  place,  there  is  no  substantial  difference  in  the  pro- 
ceedings under  these  two  sections,  except  as  to  the  time  when 
the  jurors  shall  attend. 

Section  6421  provides  that  sixteen  names  shall  be  drawn  by 
the  clerk  and  sheriff  from  the  jury  box,  and  the  writ  served 
and  returned  as  in  other  cases. 

Second.  The  record  shows  that  the  names  of  the  jurors  were 
drawn  from  the  jury  box  to  assess  the  compensation  and  not  to 
serve  as  regular  jurors. 

Third.  The  jury  fees  which  shall  be  taxed  as  costs  against 
the  corporation,  under  Section  6451,  Revised  Statutes,  are  those 
of  "jurors  summoned,  and  attending  or  serving,  in  accordance 
with  the  provisions"  of  Chapter  8,  Title  II,  Revised  Statutes; 
and  it  is  not  claimed  that  the  jurors  were  not  summoned  or 
did  not  serve  in  accordance  with  the  provisions  of  that  chapter. 

Nor  is  any  prejudice  to  the  defendant  in  error  shown,  by 
reason  of  the  selection  of  the  twelve  jurors  that  tried  the  case, 
but  it  is  claimed  only  that  by  reason  of  the  omission  of  some 
form  in  impanneling  the  jury  the  fees  of  the  jurors  should  not 
be  taxed  as  a  part  of  the  costs  against  the  corporation.  Section 
6436,  Revised  Statutes,  contemplates  a  first  and  second  jury 
trial  in  the  common  pleas  court,  and  provides  that  if  the  ver- 
dict be  more  than  first  rendered,  the  costs  of  the  second  trial 
shall  be  paid  by  the  corporation. 

Section  6440,  Revised  Statutes,  provides  that,  in  case  the 
probate  judge  is  disqualified,  the  case  may  be  commenced  in 
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the  court  of  common  pleas,  and  the  proceedings  shall  conform 
in  all  respects,  so  far  as  applicable,  to  the  provisions  of  Chapter 
8,  Title  II,  Revised  Statutes. 

It  seems  clear,  therefore,  that  the  provision  in  Section  6438, 
Revised  Statutes,  that  the  court  of  common  pleas  ^^  shall  retain 
the  cause  for  trial  and  final  judgment,  as  in  other  cases,' '  does 
not  authorize  a  judgment  for  costs  other  or  different  from  that 
prescribed  in  that  chapter;  but  directs  that  the  case  be  retained 
and  tried  as  other  cases  so  far  as  the  proceedings  are  applicable 
and  not  inconsistent  with  the  provisions  of  the  statute  for  the 
appropriation  of  property. 

The  only  exception  taken  was  to  the  order  directing  the  clerk 
to  draw  fifty  names  from  the  jury  wheel  to  fill  up  the  panel — 
some  of  those  originally  drawn  being  not  found  or  for  good 
cause  excused.  From  this  venire  a  sufiScient  number  to  fill  up 
the  panel  were  accepted  and  sworn  without  any  objection  to 
the  jurors  so  selected,  and  defendant  in  error  accepted  the  bene- 
fits of  a  jury  trial  without  any  prejudice  to  its  rights  appear- 
ing. It  did  not  request  the  court  to  order  the  sheriff  to  fill  up 
the  panel  with  talesmen  or  in  any  other  manner,  but  was  con- 
tent with  reserving  an  exception  to  the  order  of  the  court, 
without  showing  in  what  way  it  would  be  prejudiced.  The 
primary  object  of  drawing  the  names  from  the  wheel  is  to 
insure  a  better  class  of  jurors,  and  the  original  venire  being 
made  up  from  names  so  drawn,  no  good  reason  appears  why 
vacancies  may  not  be  filled  in  the  same  way,  except  the  delay 
in  the  trial  of  the  cause,  which  was  evidently  the  reason  why 
the  Legislature  provided  in  this  one  instance,  that  the  panel 
might  be  filled  up  with  talesmen.  The  purpose  of  the  Legisla- 
ture was  therefore  more  completely  effected,  without  prejudice 
to  the  rights  of  the  defendant  in  error,  by  selecting  all  the 
jurors  from  names  drawn  from  the  wheel,  and  none  from  the 
bystanders. 

The  order  complained  of  is  a  final  one  within  the  meaning 
of  Section  6707,  Revised  Statutes,  as  it  was  a  summary  appli- 
cation in  an  action  after  judgment. 

The  defendant  in  error  by  answer  admits  that  judgment  was 
rendered  on  the  verdict  in  favor  of  certain  plaintiffs  in  error, 
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and  if  it  elected  to  settle  with  other  plaintiflfs  in  error  without 
a  judgment  being  entered,  it  can  not  thereby  avoid  the  pay- 
ment of  costs  after  receiving  the  benefits  of  a  trial. 

We  are  of  opinion  therefore  that  the  court  erred  in  ordering 
that  the  fees  of  the  jury  be  not  taxed  as  an  item  of  costs. 

Swing,  J. 

This  was  an  action  by  a  corporation  for  the  appropriation  of 
private  property.    6414,  Revised  Statutes,  provides  as  follows: 

''Appropriations  of  private  property  by  corporations  must 
be  made  according  to  the  provisions  of  this  chapter." 

The  first  proposition  of  the  Gfyllabus  in  the  case  of  Dayton 
&  Western  Railroad  Company  v.  Hugh  Marshall,  11th  0.  S., 
497,  is  as  follows : 

**The  probate  court  under  the  act  of  30th  of  April,  1852,  to 
provide  for  compeiisation  to  owners  of  property  taken  for  use 
of  corporations,  has  a  special  and  limited  jurisdiction  to  be  ex- 
ercised in  the  case  and  in  the  mode  prescribed  in  the  act,  and 
that  court  can  not  under  an  order  of  the  court  of  common  pleas 
and  to  carry  into  effect  that  order,  take  jurisdiction  of  a  case 
or  proceed  in  a  mode  not  authorized  by  the  act." 

Revised  Statutes,  6421,  provides  as  follows: 

"If  the  judge  determine  these  questions  for  the  corporation, 
as  to  any  or  all  of  the  property,  and  persons  interested  therein, 
he  shall  issue  an  order  to  the  clerk  and  sheriff  to  draw  sixteen 
names  from  the  jury  box,  as  in  other  cases,  and  within  two 
days  after  the  receipt  of  the  same  they  shall  execute  the  order, 
and  the  clerk  shall  forthwith  return  it  to  the  probate  judge, 
with  a  list  of  the  names  drawn  indorsed  thereon ;  and  the  judge 
shall  issue  to  the  sheriff  a  venire  for  the  jurors  so  drawn  to 
attend  at  his  oflBce,  at  a  time  to  be  fixed  by  him,  and  named  in 
the  writ,  not  exceeding  ten  days  from  the  date  thereof,  which 
shall  be  served  and  returned  as  in  other  cases." 

Revised  Statutes,  6425,  provides: 

"When,  by  reason  of  non-attendance,  sickness,  or  other  cause, 
any  of  the  sixteen  persons  are  not  present  and  in  condition  to 
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serve  as  jurors,  the  judge  shall  order  the  sheriff  to  fill  the  va- 
cancies with  talesmen.'' 

Revised  Statutes,  6451,  provides : 

**The  jurors  summoned,  and  attending  or  serving,  in  accord- 
ance with  the  provisions  of  this  chapter,  shall  each  receive  the 
same  fees  per  day  as  are  provided  by  law  for  jurors  in  the 
court  of  common  pleas,  and  also  five  cents  per  mile  for  each 
mile  of  the  distance  they  are  compelled  to  travel  in  the  dis- 
charge of  their  duties;  the  witnesses  shall  be  allowed  the  same 
fees  and  mileage  as  are  allowed  for  attendance  at  the  court  of 
common  pleas ;  the  sheriff  shall  be  entitled  to  such  fees  as  he  is 
allowed  by  law  for  similar  services  in  other  cases,  but  he  shall 
not  be  allowed  anything  in  the  way  of  poundage,  except  on 
money  made  on  execution;  the  clerk  shall  be  entitled  to  a  fee 
of  one  dollar  and  fifty  cents  for  drawing,  and  certifying  to 
the  probate  judge,  the  list  of  jurors;  the  probate  judge  shall 
be  allowed  to  enter  a  charge  of  five  dollars  in  the  cost  bill  for 
each  day  occupied  in  the  tcial  of  a  cause,  in  addition  to  his 
other  fees  provided  by  law;  and  the  whole  cost  so  taxed  shall 
be  adjudged  against  and  paid  by  the  corporation,  except  as 
provided  in  the  next  section.'' 

The  record  in  this  case  shows  conclusively  that  the  court  did 
not  in  any  way  attempt  to  comply  with  Section  6425.  But  the 
record  clearly  shows  that  the  court  under  the  general  provision 
of  the  statutes  applicable  thereto  summoned  a  jury  to  serve  as 
a  regular  jury  for  the  term  of  its  court 

The  only  provision  of  the  statute  which  authorizes  the  taxing 
of  the  costs  of  a  jury  against  the  prevailing  party  is  where  a 
jury  has  been  summoned  in  accordance  with  the  provisions  of 
the  chapter  for  the  appropriation  of  private  property.  Against 
the  objection  of  the  corporation  the  judge  did  not  order  the 
sheriff  to  fill  up  the  vacancies  with  talesmen  as  the  statute 
plainly  directs,  but  on  the  contrary  under  the  general  provi- 
sion of  the  statute  had  a  venire  issued  for  fifty  jurors,  and  from 
the  venire  all  of  the  jurors  but  two  were  selected  which  tried 
the  case. 

The  substantial  difference  between   a  jury  made  up   from 
talesmen  and  those  made  up  by  a  venire  is  shown  in  the  case  of 
The  Passenger  Railroad  Company  v.  Young,  21  0.  S.,  518.    In 
the  opinion  of  the  court,  at  page  525,  Judge  White  says: 
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**That  whenever  in  any  civil  suit  or  criminal  prosecution 
hereafter  tried  in  any  court  of  this  state,  it  shall  become  neces- 
aary  to  summon  a  talesman  or  talesmen,  either  party  may  make 
a  summary  application  to  the  court  to  issue  a  venire,  and  the 
coort,  when  so  requested,  shall,  as  a  matter  of  course,  immedi- 
ately issue  a  venire  containing  the  names  of  so  many  discreet 
and  suitable  persons  having  the  qualifications  of  electors,  as  the 
court  shaU  deem  expedient.  But  if  no  sucn  application  be 
made,  the  sheriff  shall  summon  talesmen  as  heretofore. 

''When  the  struck  jury  was  reduced  by  excusing  seven  of 
them,  the  plaintiff  in  error  requested  the  court  to  issue  a  venire 
under  this  statute;  and  the  court  selected  seven  names,  and 
issued  the  venire.  Upon  its  return  the  juiy  was  again  re- 
duced by  excuses  and  challenges,  so  that  it  became  necessary  to 
summon  talesmen,  and  the  court  ordered  the  sheriff  to  fill  up 
the  panel  by  talesmen;  but  the  counsel  for  the  company  ob- 
jected thereto,  and  moved  the  court  to  issue  another  venire; 
but  the  court  overruled  the  motion  and  directed  the  sheriff  to 
proceed  as  already  directed;  to  which  the  company  excepted. 

**  Several  reasons  are  urged  by  the  defendant  in  error  against 
the  validity  of  this  objection:  (1)  that  the  issuing  of  a  second 
venire  is  not  required  by  the  statute;  (2)  that  the  application 
came  too  late;  and  (3^  that  the  disregard  of  the  statute  consti- 
tutes no  ground  of  error. 

"It  seems  to  us  neither  of  these  reasons  can  be  allowed  to 
prevail.  The  statute  is  imperative,  and  its  meaning  plain. 
Whenever  there  arises  a  necessity  for  summoning  a  talesman  or 
talesmen,  and  there  is  the  proper  application,  it  is  made  the 
duty  of  the  court,  as  a  matter  of  course,  to  issue  the  venire.*  •  • 

**We  can  not  assent  to  the  position  that  the  denial  to  a  part 
of  his  right  under  this  statute,  is  no  ground  of  error.  The 
sole  object  of  the  act  is  to  secure  to  a  party  jurors  selected  by 
the  court,  when,  for*  any  reason,  he  is  unwilling  to  submit  to 
a  selection  by  the  sheriff.  To  refuse  his  application  when  prop- 
erly made,  is  to  subject  him  to  the  very  evil  from  which  it 
was  the  design  of  the  statute  to  relieve  him.  The  effect  of 
such  refusal  is  to  compel  a  party  to  submit  the  trial  of  his 
case  to  jurors  selected  by  the  sheriff,  when  the  law  required 
the  selection  to  be  made  by  the  court.  The  right  is  as  import- 
ant to  the  party  as  the  right  to  peremptory  challenge,  the 
refusal  to  allow  which,  as  well  as  its  unauthorized  allowance,  has 
been  held,  in  this  state,  to  be  good  grounds  of  error." 

The  statute  governing  that  case  was  the  converse  of  Bevised 
Statutes  6425,  but  the  principal  must  remain,  not  having  pr^- 
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ceeded  in  accordance  with  the  provisions  of  this  chapter,  I  can 
not  understand  how  the  costs  of  a  jury  can  be  assessed  against 
a  corporation,  when  the  statute  provides  that  in  order  to  tax 
the  costs  of  the  jury  against  the  corporation,  it  must  be  sum- 
moned in  accordance  with  the  provisions  of  that  chapter.  For 
this  reason,  I  can  not  concur  with  the  foregoing  conclusion  of 
this  court 


JeejEE,  J. 

I  concur  in  the  conclusion  reached  by  Giffen,  J.,  for  the  fol- 
lowing reasons:  I  am  of  opinion  that  every  doubt  should  be 
resolved  in  favor  of  drawing  juries  from  the  wheel,  and  every 
statute  on  the  subject  should  if  possible  be  interpreted  in  favor 
of  that  course. 

The  case  of  The  Railroad  v.  Young,  21  0.  S.,  page  518,  was 
decided  in  1871  and  the  legislation  which  has  culminated  in  the 
present  statute  law  on  the  subject  of  drawing  juries  was  nM 
begun  until  1873  (70  O.  L.,  167). 

The  case  at  bar  does  not  present  to  my  mind  a  true  converse 
of  Railroad  v.  Young,  supra.  The  proposition  there  decided  is 
that  jurors  summoned  by  the  sheriff  are  not  talesmen  of  a 
venire  issued  by  the  court  under  the  act  of  March  22,  1849 
(S.  &  C,  757). 

The  question  here  is:  Are  jurors  drawn  from  the  wheel 
**  talesmen"  within  Revised  Statutes,  6425?  That  talesmen  are 
not  bystanders  in  contemplation  of  the  law  of  Ohio  is  shown 
by  Revised  Statutes,  5173,  which  provides:* 

"When  it  is  necessary  to  summon  talesmen,  the  court,  on 
motion  of  either  party,  shall  select  them,  and  cause  to  be  issued 
immediately  a  venire  for  as  many  persons  having  the  qualifica- 
tions of  a  juror  as,  in  the  opinion  of  the  court,  may  be  neces- 
sary, which  jurors  shall  be  required  to  appear  forthwith,  or  at 
such  time  as  may  be  fixed  by  the  court ;  but  no  person  known 
to  be  in  or  about  the  court  house  shall  be  selected  without  the 
consent  of  both  parties." 

Why,  then,  are  not  jurors  drawn  from  the  wheel  talesmen 
in  a  sense  to  satisfy  every  requirement  of  the  law?    Why  should 
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the  judge  in  making  his  selection  not  have  recourse  to  the  wheel 
as  well  as  to  the  city  directory  or  his  own  recollection. 

The  word  ''tales*'  from  the  Latin  "talis"  means  such,  like; 
in  this  connection  signifies  such  men  or  men  of  like  qualifica- 
tions with  those  of  the  original  panel,  and  there  is  no  suggestion 
that  the  men  here  used  were  not  such. 

If  it  is  urged  that  the  selection  of  talesmen  requires  an 
exercise  of  judgment  or  discretion  on  the  part  of  the  trial  judge, 
non  constat,  but  that  it  was  the  exercise  of  such  discretion  and 
the  deliberate  judgment  of  the  judge  that  he  would  select  the 
names  in  this  manner.  The  wheel  is  brought  in  by  the  sheriff 
and  the  clerk  and  in  the  presence  of  the  judge  the  names  are 
drawn,  the  judge  thereby  makes  it  his  act,  and  it  seems  to  me 
that  the  rights  of  the  parties  are  in  the  highest  sense  safe- 
guarded. 

Ampt,  Iretan,  Collins  &  Schoetde,  for  plaintiffs  in  error. 

Wallace  Burch,  for  defendant  in  error. 


ORDINANCBS  PROVIDINC  POR  VEHICLE  UCENSES. 

[Circuit  Court  of  Wood  County.] 

Henby  Sterling  v.  The  City  op  Bowling  Green. 

Decided,  April  Term,  1904. 

CoMtitutiowa  Law — Toll  in  the  Form  of  License— May  he  Legally 
Imposed  by  a  Municipality — For  Vehicular  Use  of  Its  Streets — 
Reasonableness  of  Ordinance  Fixing  License  Fees — Effect  of  an 
InvaUd  Feature—Discriminationr—Municipca  Code, 

L  Power  is  conferred  upon  municipal  corporations  by  Section  1536- 
100  (4tli  Bd.),  Revised  Statutes,  to  exact  a  license  lie  from  resi- 
dents and  non-residents  using  horses  and  vehicles  upon  the  streets 
of  the  municipality,  and  to  impose  a  penalty  for  the  enforcement 
thereof.  The  word  "vehicles"  used  in  said  section,  includes  all 
classes  and  kinds  of  conveyances,  whether  used  for  hire  or  not. 

2.  A  municipal  ordinance  making  it  unlawful  for  the  resident  owner 
of  any  vehicle  to  use  or  draw  the  same  upon  the  streets  without 
ottaining  a  license  and  paying  a  fee  therefor,  which  fee  is  grad- 
uated according  to  the  number  of  horses,  the  use  of  the  streets, 
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etc.,  and  which  ordinance,  with  reference  to  non-residents,  applies 
only  to  those  hauling  heavy  articles  or  peddling  milk  and  vege- 
tables, is  not  unreasonable,  nor  an  unwarranted  and  unconstitu- 
tional interference  with  the  rights  of  citizens  and  private  property 
guaranteed  by  the  Bill  of  Rights  (Sections  1,  2,  Article  I,  Ohio 
Constitution);  nor  does  such  ordinance  discriminate  unfairly  be- 
tween residents  and  non-residents. 

3.  Judicial  power  is  not  conferred  upon  a  city  auditor  and  chief  of 

police  by  an  ordinance  which  provides  that  if  the  former  is  not 
satisfied  with  the  description  of  vehicles  furnished  by  an  appli- 
cant for  a  vehicle  license,  the  matter  shall  be  referred  to  the 
latter  for  examination  and  report.  Such  provision  does  not  take 
away  the  right  to  test  the  matter  in  the  courts. 

4.  Part  of  a  municipal  ordinance  may  be  void  and  the  remainder  valid. 

Where  the  parts  are  not  so  connected  in  subject-matter,  or  in- 
separable in  their  provisions  as  to  warrant  the  conclusion  that 
the  council  would  not  have  passed  the  ordinance  without  the  in- 
valid portion,  the  valid  part  will  be  upheld  and  the  invalid  por- 
tion rejected. 

Hull,  J.;  Haynes,  J.,  and  Mabvin,  J.  (sitting  in  place  of 
Parker,  J.),  concur. 

The  plaintiff  in  error  in  tMs  case  was  convicted  before  the 
Mayor  of  the  City  of  Bowling  Green  of  the  violation  of  a  city 
ordinance,  was  fined  and  assessed  the  costs,  and  from  this 
judgment  of  the  mayor  he  prosecuted  error  to  the  court  of 
common  pleas,  where  the  judgment  of  the  mayor  was  affirmed, 
and  error  is  here  prosecuted  to  reverse  both  judgments. 

The  ordinance,  which  the  plaintiff  in  error  was  convicted  of 
violating,  and  which  it  appears  to  be  conceded  he  did  violate, 
was  passed  by  the  council  of  the  city  of  Bowling  Green  to  pro- 
vide for  a  license  fee  for  vehicles  drawn  upon  the  streets  of 
that  city,  and  provides  for  a  penalty  for  the  enforcement  of 
the  ordinance.  It  is  claimed  by  the  plaintiff  in  error  that  the 
city  of  Bowling  Green  had  no  authority  to  pass  such  an  or- 
dinance under  the  statutes  of  this  state,  and  that  if  it  had,  the 
ordinance  passed  is  unconstitutional  and  void,  and  that  therefore 
the  judgment  should  be  reversed.  The  ordinance  provides  for 
the  imposition  of  a  license  fee  upon  all  residents  of  the  city  of 
Bowling  Green  who  make  use  of  the  streets  by  the  use  of  auto- 
mobiles or  any  kind  of  a  vehicle  drawn  by  horses;  and  certain 
provisions  are  made  to  apply  to  those  persons  who  live  outside 
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of  the  city  of  Bowling  Green  who  come  into  the  city  and  make 
use  of  its  streets  with  their  vehicles. 

Section  1  of  the  ordinance  provides  that  it  shall  be  unlaw- 
ful for  a  resident  or  residents  of  said  city,  being  the  owner  or 
owners  of  any  vehicle  drawn  upon  the  streets  of  the  city  to 
use  or  draw  said  vehicles  upon  said  streets  without  first  having 
paid  the  license  fee  to  said  city  as  required  in  the  following 
sections  of  the  ordinance. 

Section  2  provides  for  the  license  fee  to  be  imposed  upon 
residents  of  Bowling  Green  for  the  use  of  different  kinds  of 
vehicles,  and  describes  the  vehicles :  one-horse  wagons,  two-horse 
wagons,  hacks,  buggies,  surreys  and  all  kinds  of  vehicles,  in- 
cluding automobiles  and  other  vehicles  of  that  character  pro- 
pelled by  electricity  or  gasoline,  and  a  license  fee  is  imposed 
under  this  section  running  from  one  dollar  for  a  one-horse 
buggy  to  five  dollars  on  an  automobile,  with  intervening 
amounts  imposed  according  to  the  character  of  the  vehicle, 
and  the  effect  that  the  use  of  the  vehicles  would  have  upon  the 
streets;  imposing  a  larger  license  fee  for  a  two-horse  vehicle, 
and  imposing  a  still  larger  fee  for  drays  and  heavy  wagons  and 
vehicles  of  that  character.  The  purpose  being  to  require  a 
license  fee  for  the  use  of  the  streets  with  any  kind  of  a  ve- 
hicle by  the  citizens  of  Bowling  Green,  that  is,  vehicles  drawn 
by  horses  or  propelled  by  electricity,  etc.,  for  we  do  not  think 
the  ordinance  covers  vehicles  such  as  hand  carts. 

Section  3  of  the  ordinance  relates  to  persons  who  live  out- 
side of  the  city  of  Bowling  Green,  and  requires  such  persons 
to  pay  a  license  fee  when  they  come  into  the  city  using  ve- 
hicles for  the  purpose  of  hauling  heavy  articles,  such  as  coal, 
brick,  tiling,  etc.,  or  engaged  in  the  business  of  peddling  milk 
or  vegetables  over  and  upon  the  streets  of  Bowling  Green. 
The  license  fee  in  such  case  is  $3.  It  is  provided  further 
that  on  occasions  of  large  meetings,  as  at  the  county  fair, 
vehicles  for  carrying  passengers  shall  pay  a  license  fee  of  five 
dollars  per  day  for  those  carrying  five  passengers,  and  for 
those  carrying  more  than  five  passengers,  ten  dollars  per  day. 
Except  these  provisions,  there  is  nothing  in  the  ordinance  im- 
posing license  fees  on  persons  residing  outside  of  the  city  who 
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may  use  the  streets  of  the  city  when  they  come  within  its 
limits. 

The  ordinance  provides  for  the  fixing  of  a  plate  or  tag  upon 
the  vehicles  showing  that  the  license  has  been  paid;  provides 
for  the  making  of  an  application  to  the  city  auditor  for  the 
license,  and  provides  that  if  the  auditor  is  not  satisfied  with 
the  description  of  the  vehicle  given  by  the  owner,  he  may  refer 
the  matter  to  the  chief  of  police,  who  shall  report  to  the  aud- 
itor. The  ordinance  also  provides  that  where  a  man  has 
one  horse  and  more  than  one  .vehicle  he  shall  not  be  required 
to  pay  but  one  fee;  but  if  he  has  two  horses  he  shall  pay  two 
license  fees. 

The  general  intent  and  purpose  of  this  ordinance  is  to  re- 
quire all  the  citizens  of  Bowling  Green  to  pay  a  license  fee  or 
tax  or  toll  for  the  use  of  the  streets  of  the  city  when  used  by 
such  vehicles  as  are  mentioned  in  the  ordinance.  The  power 
to  pass  such  an  ordinance,  it  is  said  by  the  plaintiff  in  error,  has 
not  been  conferred  upon  the  city  by  the  statutes  of  this  state. 

Section  1536-100  (4th  Ed.),  Revised  Statutes  (96  0.  L.,  21, 
Section  7),  provides: 

"All  municipal  corporations  shall  have  the  following  gen- 
eral powers,  and  council  may  provide  by  ordinance  or  reso- 
lution for  the  exercise  and  enforcement  of  the  same." 

Then  Subdivision  9  provides: 

"To  regulate  the  use  of  carts,  drays,  wagons,  hackney 
coaches,  omnibuses,  automobiles,  and  every  description  of  car- 
riages kept  for  hire  or  livery  stable  purposes,  and  to  license 
and  regulate  the  use  of  the  streets  by  persons  who  use  ve- 
hicles, or  solicit  or  transact  business  thereon." 

It  is  said  that  the  provision  of  this  section  in  regard  to 
license, .  refers  only  to  the  kind  of  vehicles  mentioned  in  the 
first  part  of  the  statute,  to-wit,  carts,  drays,  wagons,  hackney 
coaches,  omnibuses,  automobiles  and  every  description  of  carri- 
ages kept  for  hire  or  livery  stable  purposes.  This  follows,  how- 
ever, "to  license  and  regulate  the  use  of  the  streets  by  persons 
who  use  vehicles  or  solicit  or  transact  business  thereon."  Be- 
fore the  passage  of  the  new  code,  the  power  relating  to  this 
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subject  was  found  in  Section  1692,  Subdivision  10,  in  this  lan- 
guage: 

**To  regulate  the  use  of  carts,  drays,  wagons,  hackney 
coaches,  omnibuses,  and  every  description  of  carriages  which 
may  be  kept  for  hire,  or  livery  stable  purposes." 

That  was  all  there  was  of  the  section  at  that  time,  but  when 
the  new  code  was  passed  this  further  provision  was  added: 
^'and  to  license  and  regulate  the  use  of  the  streets  by  persons 
who  use  vehicles  or  solicit  or  transact  business  thereon." 

It  seems  to  us  that  it  was  the  intention  of  the  Legislature 
by  the  passage  of  this  act  in  this  amended  form  to  grant  a 
greater  power  than  had  been  conferred  by  the  former  act; 
the  language  of  that  act  expressly  restricting  this  power  to  the 
regulation  of  the  kind  of  vehicles  there  named  **  which  may  be 
kept  for  hire  or  livery  stable  purposes."  Under  that  act  it 
had  been  held  that  a  license  fee  might  be  imposed  upon  those 
who  used  vehicles  of  this  character,  but  the  new  and  amended 
act  in  express  language  gives  the  power  to  municipalities  to 
license  and  regulate  the  use  of  all  kinds  of  vehicles,  the  lan- 
guage being  the  use  of  the  streets  by  persons  who  use  vehicles; 
using  most  general  terms;  the  word  'Vehicles"  covers  all  classes 
and  kinds  of  conveyances,  whether  used  for  hire  or  not,  and 
seems  to  contemplate  the  licensing  of  all  persons  who  use  the 
streets  with  any  kind  of  vehicles.  We  see  no  reason  why  such 
a  power  as  this  can  not  be  conferred  upon  a  city,  unless  there 
is  something  in  the  Constitution  to  prohibit  it. 

It  is  said  that  the  power  attempted  to  be  exercised  under 
this  ordinance,  even  if  it  be  conferred  by  statute,  is  unconsti- 
tutional; that  it  is  an  unwarranted  and  unconstitutional  in- 
terference with  the  rights  of  citizens  and  the  right  of  private 
property  which  is  guaranteed  to  the  citizens  under  Sections  1 
and  2  of  the  Bill  of  Eights. 

Section  1,  Article  1,  provides: 

**A11  men  are  by  nature  free  and  independent,  and  have  cer- 
tain inalienable  rights,  among  which  are  those  of  enjoying  and 
defending  life  and  liberty,  acquiring,  possessing  and  protecting 
property,  and  seeking  and  obtaining  happiness  and  safety." 
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Section  2,  Article  1,  provides:  **A11  political  power  is  inherent 
in  the  people.  Government  is  instituted  for  their  equal  protec- 
tion and  benefit,"  and  it  is  urged  that  the  attempt  to  restrict 
the  use  of  the  streets  in  such  a  manner  as  this  is  in  violation 
the  use  of  the  streets  for  such  a  purpose  as  this  is  in  violation 
of  these  provisions  of  the  Constitution;  that  a  man  who  is  the 
owner  of  a  horse  and  buggy  has  a  right  to  use  it  and  drive  it 
upon  the  streets  of  the  city  when  he  sees  fit  and  without  ob- 
taining permission  of  the  council  or  any  oflScer  of  the  city, 
and  without  paying  any  license  fee  therefor;  it  is  urged, 
that  it  would  be  no  more  unreasonable  to  require  pedestrians 
walking  upon  the  sidewalks  to  pay  a  license  fee  for  that  priv- 
ilege. And  the  cases  in  some  of  the  states  sustain  this  propo- 
sition, especially  the  state  of  Illinois.  It  is  there  held  that 
such  a  license  fee  as  this  can  not  be  imposed  by  the  municipality ; 
that  such  license  can  only  be  required  of  those  who  are  engaged 
in  special  occupations,  such  as  teamsters  and  hackmen,  and 
others  whose  business  has  an  unusual  tendency  to  wear  out 
the  streets  and  put  them  out  of  repair,  and  the  license  fee  thus 
imposed  is  held  by  the  Supreme  Court  of  Illinois  to  be  rather 
in  the  nature  of  a  tax  on  occupation  than  a  license  fee  for  the 
privilege  of  using  the  streets.  This  was  held  in  The  People  v. 
Palace  Car  Co.,  175  111.,  125,  and  in  another  decision  by  the 
Appellate  Court  of  Illinois,  In  re  Chicago  v.  Barker,  decided 
October  6th,  1903,  which  case  has  not  yet  been  reported,  but  a 
transcript  of  the  opinion  is  before  us.  In  that  case  it  was  sought 
to  enjoin  the  enforcement  of  an  ordinance  similar  to  this  one, 
and  the  injunction  was  allowed. 

There  is  no  decision  of  the  Supreme  Court  of  this  state  di- 
rectly upon  the  question  involved  here,  and  we  are  aware  this 
is  the  first  ordinance  of  this  kind  ever  passed  in  this  state.  But 
in  Marmet  v.  The  State,  45  0.  S.,  63,  the  validity  of  a  statute 
similar  in  some  respects  to  this  ordinance  was  involved. 

This  is  from  the  syllabus: 

''The  General  Assembly  has  power  (except  as  limited  by 
Section  18  of  the  schedule  to  the  Constitution)  to  regulate 
occupations  by  license,  and  to  compel  by  imposition  of  a  fine, 
payment  of  a  reasonable  fee,  where  a  special  benefit  is  con- 
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ferred  by  the  public  upon  those  who  follow  an  occupation,  or 
where  the  occupation  imposes  special  burdens  on  the  public^ 
or  where  it  is  injurious  to  or  dangerous  to  the  public.'* 

This  statute  authorized  the  city  of  Cincinnati  to  impose  a 
license  fee  not  only  upon  those  engaged  in  special  occupations, 
but  upon  the  owners  of  all  vehicles  used  upon  the  streets  of 
the  city,  and  in  the  second  paragraph  of  the  e^yllabus  this  is 
found: 

'*The  provisions  of  Sections  1,  2,  22,  26  and  35  of  the  act 
of  April  16,  1883  (80  0.  L.,  129),  and  Section  29  as  amended 
March  25,  1884  (81  0.  L.,  78),  which  require  that  in  cities 
of  the  first  grade  of  the  first  class  each  proprietor  or  lessee  of 
a  theatre,  etc.,  and  all  keepers  or  owners  of  livery,  sale  or 
boarding  stables,  every  dealer  in  second-hand  articles  and 
keepers  of  junk  shops,  and  the  owners  of  all  vehicles  used  upon 
the  streets  of  the  city  shall  pay  license  as  therein  provided; 
that  no  person  shall  engage  in  any  such  business  until  a  license 
therefor  shall  have  been  obtained,  and  that  any  person  who 
shall  violate  any  of  the  provisions  of  the  act  shall  be  punished 
by  fine,  are  not  in  conflict  with  the  Constitution. ' ' 

So  that  we  have  here  a  statute,  which  so  far  as  imposing  a 
license  on  vehicles  is  concerned,  was  similar  to  the  ordinance 
involved  in  this  case,  and  its  provisions  apparently  were  as 
broad  as  those  of  this  ordinance. 

This  statute  went  further  and  imposed  a  license  fee  upon 
theatres,  junk-shops,  etc.,  but  it  provides  in  regard  to  vehicles 
that  the  owners  of  all  vehicles  used  upon  the  streets  of  the 
city  shall  pay  annual  license  fees,  and  recites  the  various  kinds 
of  vehicles  and  the  fees.  It  is  said  by  counsel  for  the  plaintiff 
in  error  that  Marmet  was  not  using  ordinary  vehicles,  but  was 
engaged  in  transporting  heavy  articles  over  the  streets  of  the 
city  of  Cincinnati,  and  that  is  true,  and  therefore  it  is  urged 
that  this  case  is  not  decisive  of  the  point  in  question  here.  But 
m  discussing  the  question.  Judge  Spear,  who  delivered  the  opin- 
ion, considered  the  whole  question  as  to  the  validity  of  the 
provision  imposing  a  license  fee  upon  all  persons,  and  he  says, 
on  page  75 : 

•*Nor  is  this  exercise  of  power  as  to  vehicles  generally  an 
unreasonable  exercise  of  it.     The  ownership  of  the  streets  is 
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in  the  city,  and  the  duty  is  imposed  to  keep  them  open,  in  re- 
pair and  free  from  nuisance.  This  involves,  in  many  ways, 
the  expenditure  of  large  amounts  of  money.  It  calls  for  con- 
stant vigilance  as  to  all  streets,  and  for  extensive  payments 
upon  the  more  important  ones.  These,  ordinarily,  are  laid 
at  the  expense  of  the  owners  of  the  abutting  property.  If  neg- 
lected, they  soon  wear  out  and  then,  in  most  cases,  another 
burden  is  imposed  on  the  same  property  for  repaving.  It 
matters  not  that  a  particular  property  owner  has  not  kept  a 
vehicle,  and  has  not  had  direct  agency  in  the  destruction  of 
the  street.  If  enough  pressure  is  brought  to  procure  the 
city's  order  for  a  new  pavement,  he  must,  nolens  volens,  pay  the 
assessment,  and  meantime  pay  the  general  tax  upon  his  prop- 
erty for  the  making  of  repairs  to  such  of  the  streets  as  the 
authorities  see  fit  to  repair." 

And  on  page  76,  speaking  of  those  who  use  the  streets  with 
vehicles,  he  says: 

**Thus,  they  receive  a  special  direct  benefit  by  the  original 
outlay,  and  by  the  repairs  from  time  to  time,  and  by  such  use 
impose  burdens  upon  the  property  owners  and  the  public  at 
large.  A  proportion  of  them,  those  who  own  taxable  properly, 
contribute  in  taxes  toward  the  repair  fund  (and  may  be  among 
those  whose  property  is  subject  to  assessment  for  the  original 
improvement) ;  but  many  do  not,  and  thousands  of  property 
owners  use  no  vehicles  of  any  kind.  Why  should  not  those 
favored  ones  pay  a  small  simi  toward  making  good  that  which 
they  wear  out.  Especially  wearing  on  the  streets  are  the  heavy 
loads  transported  by  those  in  occupations  similar  to  that  of  the 
plaintiffs  in  error,  Marmet  and  Hill,  and  the  heavier  the  load 
the  greater  number  of  horses  necessary  to  propel  it.  Hence 
the  license  fee  is  properly  graded  according  to  the  number  of 
horses  used.  The  principle  involved  is  not  different  from  that 
upon  which  the  establishment  of  toll-roads,  and  the  authority 
to  collect  tolls  of  those  traveling  upon  them,  and  to  grade  the 
amount  charged  in  proportion  to  damage  inflicted  or  use  made 
by  the  traveler,  is  sustained.  Then,  too,  there  is  force  in  the 
point  made  by  counsel  that  special  police  regulation  is  needed 
upon  the  streets  of  large  cities  to  prevent  accidents,  to  pro- 
tect pedestrians  at  crossings,  to  prevent  fast  and  reckless  driv- 
ing, and  to  prevent  blockades.'' 


This  case  seems  to  sustain  the  proposition  that  a  license  fee 
may  be  imposed,  as  was  done  by  this  statute,  upon  aU  those 
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who  use  the  streets.  If  a  statute  containing  these  provisions  is 
valid  and  not  in  conflict  with  any  provision  of  the  Constitution, 
an  ordinance  passed  by  a  municipality  pursuant  to  the  power 
conferred  upon  it  by  the  Legislature  is  not  invalid.  The  dif- 
ference between  the  use  of  the  streets  by  drays,  omnibuses  and 
vehicles  of  that  kind,  and  the  use  by  ordinary  vehicles  is  one  of 
degree  only.  They  wear  out  the  streets  faster,  perhaps,  than 
one  would  in  driving  about  with  an  ordinary  wagon  or  buggy, 
but  each  and  all  have  the  privilege  of  using  the  streets,  being 
the  owners  of  such  vehicles,  and  one  engaged  in  ordinary  busi- 
ness outside  of  these  particular  classes  may  use  the  streets  ap- 
proximately as  much  as  one  of  those. 

The  plaintifiE  in  the  case  at  bar,  it  seems,  was  a  retired  farm- 
er, living  in  the  city  of  Bowling  Green,  and  on  the  date  in 
question  was  driving  about  the  streets  in  a  one-horse  buckboard 
collecting  rents. 

A  doctor  with  a  large  practice  in  a  city  might  use  the  streets 
as  much  as  the  owner  of  a  hack ;  a  groceryman  with  a  delivery 
wagon  going  about  the  streets  might  use  them  as  much  as  one 
of  those  particular  classes,  and  one  might  mention  others,  and 
if  the  municipality  has  the  power  to  impose  a  license  fee  upon 
those  who  are  engaged  in  those  particular  classes  of  business, 
upon  the  theory  that  they  make  a  special  use  of  the  streets,  it 
seems  to  us  that  it  has  power  to  impose  such  a  license  fee  upon 
all  who  use  the  streets. 

was  framed,  was  before  the  Supreme  Court  of  Indiana  in  City 
of  Terre  Haute  v.  Kersey  et  al,  64  N.  E.  Reporter,  469.  The 
general  provisions  of  that  ordinance  were  very  similar  to  this 
one,  and  after  a  full  discussion  of  the  question  by  Judge 
Jordan,  who  delivered  the  opinion,  the  ordinance  was  sustained. 
The  authorities  are  collected  in  this  opinion  and  reviewed.  On 
page  472  of  the  opinion  the  court  say: 

**When  such  power  is,  however,  clearly  conferred  upon  such 
municipalities,  courts  have  generally  upheld  the  proper  exer- 
cise thereof.  The  running  of  hacks,  carriages  and  other  ve- 
hicles over  the  streets  of  a  city,  whether  used  thereon  for  public 
or  private  purposes,  will  necessarily,  in  course  of  time,  impair 
and  wear  them  out ;  and  by  reason  of  this  well-recognized  fact. 
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cities  are  subjected  to  large  expenditures  of  money  to  repair 
the  wear  and  tear  upon  their  streets  due  in  the  main  to  the  use 
of  running  vehicles  thereon.  Under  such  circumstances  there 
is  nothing  unjust  or  wrong  in  a  city,  when  so  empowered  by 
the  Legislature,  requiring  the  payment  of  a  properly  or  reason- 
ably graduated  tax,  as  in  the  case  at  bar,  which  must  be  con- 
sidered in  the  nature  of  a  toll  imposed  for  the  exercise  of  the 
privilege  of  using  the  streets  by  the  means  of  vehicles." 

And  on  page  473  the  court  say : 

**The  fact  that  a  vehicle  is  not  used  by  its  owner  for  hire, 
but  is  only  used  on  the  streets  in  his  own  business  or  for  his 
own  pleasure,  is  of  no  special  importance  when  the  power  is 
conferred  to  license  and  tax  vehicles  generally." 

Further  along  on  the  same  page  the  court  say : 

**  While  it  is  true  that  a  public  street  of  a  city  or  a  town  is  a 
public  highway  open  alike  to  travel  thereon  of  every  citizen, 
still  this  in  nowise  prevents  the  state,  through  the  agency  of  its 
municipalities,  from  subjecting  the  right  to  use  the  street  to 
reasonable  conditions  and  restrictions.  As  cities  in  this  state, 
under  the  law,  are  required  to  keep  their  streets  in  repair,  the 
Legislature,  in  the  exercise  of  its  discretion,  appears  to  have 
deemed  it  proper  to  authorize  common  councils  thereof,  if  they 
so  desired,  to  exact  that  those  who  used  them  with  wagons,  car- 
riages and  other  vehicles,  should  contribute  to  such  repairs  by 
the  payment  of  a  reasonable  amount  on  account  of  such  use. 
The  ordinance  in  question  seems  to  so  grade  the  tax  imposed 
that  the  owners  of  vehicles  whose  use  of  the  streets  in  the  course 
of  time  would  subject  them  to  the  most  wear  are  required  to 
pay  the  greater  tax." 

It  seems  to  us  that  the  provisions  of  this  ordinance  are  not 
unreasonable  or  unconstitutional.  If  this  power  is  conferred 
upon  the  municipality,  as  we  hold  it  is  by  this  statute,  it  has 
the  right  to  use  the  power  and  impose  this  license  fee  or  toll, 
as  it  is  called  by  Judge  Spear,  upon  all  those  who  have  the  use 
of  the  streets.  There  is  nothing  unjust  in  requiring  those  who 
use  the  streets,  who  have  the  benefit  of  the  paving  and  other  im- 
provements, to  pay  these  fees  in  addition  to  the  general  tax 
imposed  upon  all  citizens — to  pay  this  beyond  what  those  pay 
who  do  not  make  such  use  of  the  streets.    A  court  should  not 


CIRCUIT    COURT    REPORTS— NEW    SERIES.     227 

19M.]  Wood  County. 

declare  a  statute  unconstitutional  unless  it  is  clearly  so— prac- 
tically beyond  all  reasonable  doubt;  and  finding  as  we  do  that 
this  power  is  conferred  upon  the  municipality  by  the  statute, 
to  hold  that  the  ordinance  was  void  would  be  in  effect  to  hold 
that  the  statute  was  unconstitutional.  It  is  not  for  us  to  say 
whether  it  was  good  policy  or  bad  policy  to  enact  such  an  or- 
dinance, but  if  the  city  of  Bowling  Green,  through  its  council, 
had  the  power  to  pass  such  an  ordinance  as  this,  then  it  is  a 
valid  ordinance. 

It  is  urged  that  there  are  other  provisions  of  the  ordinance 
which  are  unjustly  discriminating  and  unfair,  that  therefore  the 
ordinance  is  unreasonable  and  void.  One  of  them  is  the  provision 
requiring  hackmen  from  outside  of  the  city  at  the  time  of  the 
county  fair  to  pay  a  license  fee  of  five  dollars  a  day,  and  ten 
dollars  a  day  for  larger  vehicles.  It  is  said  they  would  be  re- 
quired to  pay  this  for  the  entire  year,  which  would  be  exhor- 
bitant,  but  whether  this  would  require  the  payment  of  more 
than  that  sum  per  day  for  the  time  engaged  at  the  fair  we  need 
not  determine;  nor  need  we  determine  whether  this  extra  fee 
imposed  on  outsiders  is  valid.  No  one  is  complaining  of  having 
been  injured  by  this,  and  we  do  hold  simply  that  if  that  require- 
ment is  invalid,  that  would  not  affect  the  validity  of  the  re- 
mainder of  the  ordinance.  It  is  not  of  such  importance  that  it 
can  be  said  the  council  would  not  have  passed  the  ordinance 
with  this  part  omitted. 

The  same  rule  applies  to  an  ordinance  as  to  a  statute.  In 
City  of  Piqua  v.  Zimmerliny  35  0.  S.,  507,  it  is  held  that  **A 
part  of  an  ordinance  may  be  void  and  the  remainder  valid.'* 
And  on  page  511  of  the  opinion  the  court  say: 

**If  it  be  true  that  the  second  section,  either  in  whole  or  in 
any  of  its  parts,  is  open  to  the  objection  stated,  that  circum- 
stance does  not  affect  the  provisions  of  the  first  section,  unless 
the  two  sections  are  so  connected  in  their  subject  matter,  and 
inseparable  in  their  provisions,  as  to  lead  to  the  inference  that 
the  first  section  would  not  have  been  adopted  without  the  sec- 
ond. The  same  rule  applies  to  a  by-law  or  ordinance  that  ap- 
plies to  a  statute ;  and  that  is  that  where  the  statute  consists  of 
severable  and  independent  parts,  having  no  general  influence 
over  one  another,  and  a  part  is  valid  and  a  part  is  void,  the 
part  which  is  valid  is  operative,  and  will  be  carried  into  effect." 
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Another  objection  made  to  the  ordinance  is  that  it  discrimi- 
mates  unfairly,  in  that  it  permits  persons  living  outside  to  come 
into  the  city  and  use  the  streets  without  paying  the  license  fee. 
That  was  true  in  the  statute  before  the  Supreme  Court  in  the 
Marmet  case,  where  farmers  were  permitted  to  come  into  Cin- 
cinnati without  paying  the  fee,  and  Judge  Spear  discussed  that 
question  and  says  there  are  very  good  reasons  why  they  should 
be  permitted  to  come  in  and  bring  the  necessaries  of  life  into 
the  city.    That  provision  of  the  ordinance  is  not  unreasonable. 

There  are  one  or  two  other  objections  of  like  character,  but 
we  will  simply  say  there  are  none  of  them  of  suflScient  impor- 
tance to  warrant  us  in  declaring  the  ordinance  invalid.  We 
will  not  undertake  to  pass  upon  them,  as  they  are  not  involved 
in  this  case.  The  purpose  and  object  of  this  ordinance  was  to 
impose  these  license  fees  upon  all  residents  who  use  the  streets 
in  this  manner,  and  these  minor  provisions  of  the  ordinance,  if 
invalid,  are  not  so  inseparably  connected  with  the  general  pur- 
pose of  the  ordinance  as  to  invalidate  it. 

Nor  do  we  think  it  is  invalid  as  urged  on  the  ground  that  it 
confers  judicial  powers  upon  the  city  auditor  and  chief  of 
police.  The  provision  heretofore  referred  to  provides  that  if  the 
city  auditor  is  not  satisfied  with  the  description  of  the  vehicle, 
he  shall  refer  it  to  the  chief  of  police,  who  shall  examine  and 
report  a  correct  description  of  the  vehicle  to  the  auditor.  The 
citizen  still  has  his  right,  if  he  is  not  satisfied  with  the  finding 
of  these  oflScers,  to  test  the  matter  in  the  courts.  The  provision 
that  if  a  person  who  has  one  horse  and  more  than  one  buggy, 
the  license  shall  be  on  one  buggy,  and  if  he  has  two  horses,  the 
license  shall  be  on  two  vehicles,  is  not  unreasonable,  the  theory 
being  that  the  man  who  has  two  horses  would  probably  use  the 
streets  more  than  the  man  with  only  one.  This  may  not  work 
exact  justice  in  all  cases,  but  it  is  not  so  unreasonable  that  it 
should  be  declared  void  by  the  court.  As  said  by  Judge  Spear 
in  Marmet  v.  State,  supra  (page  69) : 

**It  may  be  added  that  absolute  equality  as  to  burdens, 
whether  applied  to  taxes  or  other  subjects  of  legislation,  is  not 
to  be  expected  in  our  laws.  The  wisdom  of  man  has  not  yet 
devised  a  system  of  equalizing  burdens  so  perfect  in  its  appli- 
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cation  and  so  thorough  in  its  enforcement  as  to  leave  no  room 
for  adverse  comment  or  criticism." 

I  have  endeavored  to  cover  in  a  general  way  the  objections 
that  were  made  to  this  ordinance.  We  are  of  the  opinion  that 
it  does  not  violate  any  provision  of  the  Constitution  of  this 
state  or  of  the  United  States,  and  that  no  part  of  it  is  so 
unreasonable  that  the  court  should  declare  the  ordinance  in- 
valid. 

The  judgment  of  the  court  of  common  pleas  and  of  the 

Baldtvin  &  HariUngion,  for  plaintiff  in  error. 

P.  J.  Chase,  City  Solicitor,  for  defendant  in  error. 


CONDITIONAL  SALES. 

[Circuit  Court  of  Wood  County.] 

Jefferson  Richcbeek  v.  Eva  O'Donnell. 

Decided,  November  Term,  1903. 

Baiea  Conditional— And  Sales  Absolute — Statutes  Relating  Thereto — 
Chattel  Mortgage  and  Effect  of  Execution  of — Evidence  as  to  the 
Charikoter  of  the  Sale — Replevin, 

1.  Where  a  sale   of  chattel  property  is   made  upon  the  condition 

that  the  title  shall  be  retained  by  the  vendor  until  payment  there- 
for has  been  completed,  the  sale  is  a  conditional  sale,  notwith- 
standing the  giving  of  a  chattel  mortgage  in  the  usual  form  by  the 
vendee. 

2.  But   oral   testimony   may   be  Introduced   to  show   the  character 

of  the  contract  between  the  parties,  and  where  the  testimony 
establishes  that  the  sale  was  absolute,  the  transaction  is  taken 
out  of  the  statute,  and  replevin  of  the  property  can  not  be  re- 
sisted by  the  vendee  on  the  ground  that  the  vendor  has  not 
made  good  the  installments  paid,  less  loss  or  damage  to  the 
property  from  its  use  by  the  vendee. 

Hatnes^  J.  (orally) ;  Parker,  J.,  and  Hull,  J.,  concur. 

Error  to  the  Court  of  Common  Pleas  of  Wood  County. 
This  case  comes  here  on  error  from  the  court  of  common 
pleas,  and  the  testimony  discloses  that  there  was  a  sale  of  a 
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buggy  by  the  plaintiff,  Richcreek,  to  Mrs.  ODonnell;  that  he 
received  in  payment  for  the  same  an  old  buggy  valued  at  a 
certain  sum,  and  the  balance  of  the  purchase  price  was  to  be 
paid  in  cash  in  installments  from  time  to  time.  To  secure  the 
pajrment  of  this  balance,  Richcreek  received  from  Mrs.  O'Don- 
nell  a  chattel  mortgage  and  certain  notes  evidencing  the  amount 
to  be  paid  and  the  terms  of  the  payment.  Some  payments  were 
made  upon  the  purchase  price,  but  finally  Mrs.  O'Donnell  fell 
into  arrears  in  her  payments,  and  thereupon  Richcreek  replev- 
ied the  buggy  and  sold  it  under  and  by  virtue  of  the  terms  of 
his  chattel  mortgage.  Upon  the  trial  of  this  replevin  suit  in 
the  court  of  common  pleas  it  was  set  up  and  daimed  that  the 
transaction,  the  sale,  giving  of  the  note  and  mortgage,  and  the 
payments  and  endorsements,  brought  it  within  the  provisions 
of  Sections  4155-1,  4155-2  and  4155-3  of  the  Revised  Statutes  of 
Ohio,  and  the  case  proceeded  to  trial  upon  that  theory  upon  the 
issues.  Testimony  was  permitted  to  be  given  orally  by  Mrs. 
ODonnell  as  to  the  terms  of  the  sale,  and  also  by  other  wit- 
nesses.  The  court  charged  the  jury  that  if  the  sale  was  a  con- 
ditional one,  that  the  plaintiff  Richcreek  would  have  no  right 
to  replevin  the  property  until  he  had  paid  back  to  Mrs.  O'Don- 
nell  at  least  the  amount  of  the  purchase  money  that  had  been 
paid,  less  the  amount  of  the  loss  to  or  damage  to  the  buggy  by 
reason  of  its  usage.  The  jury  brought  in  a  verdict  for  the  de- 
fendant and  gave  her  judgment  for  $15.  She  had  paid  in  aU, 
it  is  claimed,  $36,  and  thereupon  the  case  was  brought  to  this 
court  upon  error. 

The  case  seemed  rather  simple  at  first,  but  we  found,  upon 
investigation,  that  there  were  a  good  many  questions  of  law  that 
had  been  discussed  and  decisions  by  different  courts  that  re- 
quired considerable  attention  before  we  arrived  at  a  conclusion 
in  the  matter,  some  of  us  feeling  at  least  that  the  case  is  a 
close  one.  There  was  cited  to  us  by  counsel  on  behalf  of  the 
plaintiff,  cases  in  the  12th  C.  C,  118 ;  7  C.  C,  460 ;  35  W.  L. 
Bull.,  379;  and  we  have  examined  the  4th  C.  C,  494;  35  Bull., 
37;  31  Bull.,  350;  5  N.  P.,  94,  and  Baker  v.  Speyer,  59  O.  S., 
11.  There  is  a  case  in  the  55th  0.  S.,  638  {Singer  Machine  Co. 
y.  Crawford)  y  wherein  the  judgment  of  the  circuit  court  was 
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afi&rmed  upon  the  ground  stated  in  the  opinion  of  the  circuit 
court,  and  that  case  would  appear  to  be  favorable  to  the  con- 
tention of  the  plaintiff. 

We  have  made  an  examination  of  this  case  in  the  59th  Ohio 
St  {Baker  v.  Speyer),  and  think  it  substantially  settles  the  law 
of  the  question  and  along  the  line  of  the  charge  that  was  made 
by  the  court  of  common  pleas.  In  that  case  there  was  a  sale 
of  personal  property— household  goods— in  Hamilton  county,  and 
a  chattel  mortgage  was  taken  back  providing  for  the  payment  of 
certain  sums  of  money  from  time  to  time  and  with  the  usual 
conditions  and  clauses  that  are  ordinarily  found  in  chattel  mort- 
gages. The  syllabus  of  the  case  substantially  holds  that  where 
a  chattel  property  is  to  be  sold  and  paid  for  in  part  install- 
ments, and  conditioned  that  it  shall  belong  to  the  purchaser 
when  the  amount  paid  thereon  shall  be  a  certain  sum,  or  the 
value  of  the  property,  the  title  to  remain  in  the  vendor  until 
such  amount  shall  be  paid,  was  within  the  statute;  and  the 
rights  of  the  purchaser,  under  the  statute,  are  unaffected  by 
the  execution  of  a  mortgage  on  the  property,  at  the  time  of  sale, 
to  secure  installments  of  the  purchase  price.  That  where  a  pur- 
chaser at  such  sale  has  made  payments  on  the  property,  he  is 
entitled  to  its  possession,  though  in  default  as  to  other  install- 
ments, until  there  shall  be  refunded  or  tendered  back  the  amount 
80  paid,  less  a  reasonable  compensation  for  the  use  of  the  prop- 
erty and  for  any  damage  done  to  it  while  in  his  possession,  and 
the  amount  which  he  is  so  entitled  to  have  refunded  should  be 
awarded  him  as  damages  when  the  property  is  taken  in  re- 
plevin at  the  suit  of  the  vendor;  that  that  law  would  govern 
any  sales  of  that  kind  made  and  that  the  replevin  proceedings 
would  have  to  be  made  upon  the  terms  and  conditions  of  the 
contract 

In  that  case  counsel  for  the  defendant  contended  that  the  giv- 
ing of  the  chattel  mortgage  recognized  the  property  as  the 
property  of  the  mortgagee  and  took  the  case  out  of  the  statute 
and  converted  it  into  a  sale  absolute,  and  the  court  of  common 
pleas  so  charged  the  law  to  be,  but  the  Circuit  Court  of  Ham- 
ilton County  reversed  the  common  pleas  court,  and  the  case 
went  to  the  Supreme  Court,  and  the  action  of  the  circuit  court 
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was  affirmed,  and,  without  reading  the  decision,  I  will  say  that 
the  Supreme  Court  stated  the  law  to  be  that  if  the  sale  is  a 
sale  upon  condition  that  the  property  should  be  retained  by 
the  vendor,  then  the  statute  governed ;  but  the  fact  that  a  chat- 
tel mortgage  was  given  in  a  regular  form  will  not  take  the 
case  out  of  the  statute;  it  still  remains  a  conditional  sale  not- 
withstanding a  chattel  mortgage  was  given  as  if  the  mortgagee 
owned  the  property  and  we  recognize  the  fact  that  the  law  is 
that  oral  testimony  may  be  given  to  show  what  the  contract 
of  sale  really  was  as  between  the  parties.  In  other  words,  the 
party  may  establish  his  contract  of  sale  by  oral  evidence,  and 
that  the  question  of  whether  the  statute  will  apply  or  not 
will  depend  upon  the  fact  as  to  whether  there  was  a  contract 
of  sale  conditioned  that  the  owner  should  retain  the  title  to 
the  property.  The  charge  of  the  court  of  common  pleas  was 
along  that  line  and  the  jury  found  for  the  defendant,  practi- 
cally finding  there  was  a  conditional  sale. 

Unfortunately  for  the  defendant,  Mrs.  O'Donnell,  she  tes- 
tified in.  the  case,  and  she  testified  as  strong  as  language  would 
permit  her  that  the  sale  was  not  a  conditional  sale,  but  an 
absolute  sale;  that  the  property  was  hers,  and  belonged  to  her, 
and  she  took  it  and  gave  a  mortgage  back;  Richcreek,  she  says, 
agreeing  to  be  lenient  and  letting  her  pay  from  time  to  time. 
The  testimony  of  the  other  parties  was  along  the  same  line. 

We  are  constrained  to  hold  therefore  upon  the  clear  weight 
of  the  testimony  so  far  as  the  testimony  is  concerned,  that  the 
sale  was  not  a  conditional  sale,  but  was  an  absolute  sale,  and 
that  the  jury  should  have  so  found,  and  should  have  found 
for  the  plaintiff,  Richcreek,  instead  of  finding  for  Mrs.  O'Don- 
nell. 

The  judgment  of  the  court  of  common  pleas  will  therefore 
be  reversed,  as  the  court  should  have  granted  a  new  trial,  and 
the  cause  will  be  remanded  to  that  court  for  further  proceed- 
ings according  to  law. 

W.  S.  McMUleriy  for  plaintiflE. 

8.  P.  Harrison,  for  defendant 
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INJURY  PROM  OPBRATINC  AN  OIL  PUMP. 

[Circuit  Court  of  Wood  County.] 

David  W.  Bowe  v.  Charles  P.  Bowb. 

Decided,  April  Term*  1903. 

yegligence— Operation  of  Machinery  by  an  Inexperienced  Ifinor— JVvi- 
dence  as  to  Experience  Required— Damages — Phyaician*8  Bill  not 
an  Element  of.  When — Nor  are  Services  of  Mother  as  Nurse, 
When — Nor  Wages  Lost,  When—Immaterial  Questions  Prejudicial, 
When--Charge  of  Court. 

1.  In  a  suit  for  damages  for  personal  injuries  resulting  from  an  em- 

ployer's negligence  in  permitting  inexperienced  plaintiff  to  perform 
a  certain  act  in  connection  with  the  pumping  of  an  oil  well,  the 
admission  o(  questions  as  to  the  length  of  time  it  would  require 
one  of  ordinary  intelligence  to  acquire  sufficient  experience  to 
pump  a  well  with  safety,  etc.,  is  error.  Such  questions  are  not 
only  indefinite  in  meaning,  but  are  too  broad  in  application;  they 
should  have  been  directed  to  the  particular  act,  which  might  in 
fact  have  required  little  or  no  experience. 

2.  A  charge  to  the  Jury  in  a  suit  for  personal  injuries  caused  by  de- 

fendant's negligence,  that  they  should  consider  physician's  charges 
in  making  up  the  amount  of  damages,  when  it  appears  that  de- 
fendant paid  the  bill,  and  plaintiff  incurred  no  liability  therefor, 
is  improper. 
8.  In  such  case,  the  plaintiff  can  not  recover  for  the  value  of  the  serv- 
ices of  his  mother  as  nurse,  in  the  absence  of  a  special  contract 
between  them,  or  proof  of  his  manumission. 

4.  Under  such  circumstances,  a  charge  which  submits  to  the  Jury  the 

consideration  of  the  question'  of  the  length  of  time  plaintiff  had 
been  earning  wages,  where  it  appears  that  plaintiff  had  not  been 
emancipated,  and  that,  therefore,  his  time  belonged  to  his  parents, 
is  improper. 

5.  Under  the  above  facts  the  admission  of  questions  as  to  whether 

defendant  employed  "child  labor,"  concerning  his  financial  respon- 
sibility, as  to  subsequent  promises  of  employment  made  to  plaint- 
iff, as  to  his  conduct  toward  plaintiff,  etc.,  is  prejudicial  to  de- 
fendant, and  is  error. 

Parker,  J.  (orally) ;  Haynes,  J.,  concurs. 

The  action  in  the  court  below  was  by  Charles  F.  Bowe  against 
David  W.  Bowp,  an  action  in  which  he  charged  the  defendant 
below,  as  his  employer,  with  negligence  in  furnishing  him  with 
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unsafe  and  improper  machinery  and  appliances  to  work  with, 
and  putting  him  at  a  dangerous  occupation  without  warning  him 
of  the  dangers  incident  thereto,  he,  the  plaintiff,  it  is  said,  being 
a  youth  and  inexperienced  in  that  kind  of  work.  The  trial  re- 
sulted in  a  verdict  in  favor  of  the  plaintiff  below  for  $3,500. 
A  motion  for  a  new  trial  was  overruled  and  judgment  entered 
upon  the  verdict.  Error  is  alleged  in  the  action  of  the  court 
in  overruling  the  motion  for  a  new  trial,  and  in  various  matters 
upon  the  trial  of  the  case. 

It  is  charged  in  the  petition,  in  substance,  that  the  defendant, 
David  W.  Bowe,  being  the  owner  of  a  farm  upon  which  oil 
wells  have  been  drilled  by  him,  and  which  he  was  operating, 
employed  plaintiff  and  put  him  to  work  as  a  pumper;  that  one 
of  the  wells,  No.  9,  was  not  properly  equipped;  that  is  to  say, 
that  a  certain  part  of  the  apparatus  called  the  adjuster  rod  was 
too  long,  and  that  it  was  connected  with  another  appliance 
called  a  **Dix  grip,''  so  that  in  the  ordinary  operation  of  pump- 
ing the  well  it  became  unscrewed,  and  that  one  of,  the  results 
of  this  unscrewing  of  the  Dix  grip  from  this  too  lengthy  ad- 
juster rod,  was  that  the  Dix  grip  would  fall  or  be  carried  down- 
ward, and  being  connected  by  the  rods  to  which  it  was  fastened, 
the  Dix  grip  would  strike  upon  a  certain  other  part  of  the  ap- 
paratus called  the  stufling  box;  whereas  if  it  had  been  properly 
adjusted  it  would  not  have  struck  upon  this  stuffing  box  but 
would  have  remained  above  it.     It  is  also  said  that  one  of  the 
duties  of  the  plaintiff  below  was  to  turn  the  rods  in  the  well; 
that  it  became  necessary  to  do  this  every  day,  and  that  the 
proper   apparatus   for  turning  rods  was  either  a  wrench   or 
**Crombie"   tongs;   that   he   was   not   furnished   a  wrench   or 
Crombie  tongs,  but  that  he  was  furnished  with  a  stick  and  rope 
and  instructed  to  use  those  in  the  operation,  and  that  those 
were  not  safe  nor  proper  appliances;  also,  that  in  this  opera- 
tion of  turning  the  rods  by  the  use  of  the  rope  and  stick,  the 
plaintiff  below  was  required  to  or  would  naturally  put  his  hand 
upon  a  part  of  the  apparatus  called  a  polish  rod,  or  upon  the 
lower  part  of  the  Dix  grip  near  the  polish  rod,  and  that  while 
he  was  carrying  on  this  operation  with  a  stick  and  rope  with 
his  hand  upon  the  lower  part  of  the  Dix  grip  near  to  or  upon  the 
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polish  rod,  the  Dix  grip  became  unscrewed  from  the  adjuster 
pipe,  the  weight  of  the  rods  in  the  well  carried  the  Dix  grip 
down  to  and  upon  the  stuffing  box,  and  his  right  hand  being 
in  the  position  described,  was  caught  between  the  Dix  grip  and 
the  stuffing  box  in  such  a  way  as  to  lacerate  it  and  sever  the 
thumb  and  some  of  the  fingers. 

It  is  said  that  he  was  young  and  inexperienced  and  did  not 
knpw  that  he  was  required  to  work  with  an  unsafe  appliance, 
and  did  not  know  of  the  danger  of  working  with  this  devise,  or 
that  it  was  dangerous  for  him  to  use  it  in  the  manner  required ; 
and  the  defendant  being  advised  of  his  inexperience  and  being 
aware  of  these  dangers,  was  guilty  of  negligence  in  failing  to  in- 
form plaintiff  and  instruct  him  as  to  the  proper 'method  of  doing 
this  work,  and  the  incidental  dangers. 

All  this  alleged  negligence  is  denied  by  the  defendant  below. 
It  is  denied  that  the  appliances  furnished  were  unsafe  or  im- 
proper and  that  the  connection  and  adjustment  of  the  apparatus 
was  wrong,  and  it  is  averred  that  the  plaintiff's  injury  came 
about  from  his  own  negligence  contributing  directly  thereto. 

It  appears  that  the  plaintiff  was  nearly  eighteen  years  old  at 
the  time  of  the  accident.  How  long  he  had  been  working  at 
operations  of  this  kind  is  somewhat  uncertain,  but  it  was  some- 
where between  two  and  five  months.  On  the  occasion  in  question 
he  was  working  by  himself,  having  no  overseer  or  instructor. 
It  does  not  appear  that  he  had  ever  before  turned  rods  by  the 
use  of  a  rope  and  stick,  but  that  part  of  the  case  may  be  as  well 
be  disposed  of  at  once,  and  it  can  be  done  in  a  very  few  words. 
We  find  that  it  is  very  clear  from  the  evidence  that  the  rope  and 
stick  are  as  proper  and  safe  an  appliance  as  either  the  Crombie 
tongs  or  a  wrench.  We  find  that  any  verdict  of  the  jury  based 
upon  a  finding  that  it  was  not  as  safe  as  either  of  the  others, 
would  not  be  supported  by  the  evidence. 

That  leaves  for  consideration  the  question  of  the  alleged  im- 
proper adjustment  of  the  machinery  and  the  alleged  failure  to 
warn  the  plaintiff  below  of  latent  dangers  incident  to  the  em- 
ployment, even  if  that  adjustment  and  appliance  were  proper, 
he  being,  as  alleged,  young  and  inexperienced. 

A  great  many  witnesses  were  called  on  behalf  of  the  plaintiff, 
and  these  were  met  by  witnesses  called  on  behalf  of  the  defend- 
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ant,  to  testify  as  experts  upon  various  subjects  connected  with 
oil  operations,  as  to  the  proper  appliances  and  proper  adjust- 
ments thereof;  proper  modes  of  operation,  etc.,  and  among 
other  things  asked  of  those  so-called  expert  witnesses  was  a 
question  respecting  the  length  of  time  that  one  must  be  em- 
ployed in  work  of  this  character  in  order  to  become  so  skillful 
and  experienced  as  to  enable  him  to  do  the  work  with  safety. 
I  will  read  the  form  of  the  question  as  stated  in  one  or  two 
places.  It  is  not  varied  much.  I  read  from  page  79,  A.  J. 
Fowler  testifying  on  behalf  of  the  plaintiff  is  asked  the  question : 
"State  what  in  your  opinion  is  the  usual  and  ordinary  time 
required  for  a  person  of  ordinary  intelligence  to  acquire  suffici- 
ent experience  t^  enable  him  to  pump  an  oil  well  with  safety?'* 
Now  with  safety  to  what,  or  safety  to  whom  is  not  suggested  in 
this  question.  Whether  it  meant  with  safety  to  the  machinery, 
or  safety  to  the  operator,  or  with  safety  to  someone  else,  or 
something  else,  is  altogether  uncertain.  The  uncertainty  is 
perhaps  emphasized  as  the  question  is  somewhat  varied  at  pages 
36  and  37  where  there  is  another  impropriety  involved  in  the 
question  in  that  it  is  not  applied  to  the  kind  of  apparatus  that 
was  in  use  upon  this  lease.  This  is  the  question:  ''State  what  in 
your  opinion  is  a  proper  time  required  for  a  person  of  ordinary 
intelligence  to  acquire  sufficient  experience  to  enable  him  to 
pump  an  oil  well  with  safety  when  that  well  is  pumped  from  a 
power  and  with  a  Dix  grip  attachment  on  the  polish  rod  and 

adjusting  rod!" 

It  appears  that  the  wells  in  this  case  were  not  pumped  from 
a  power.  Now  whether  that  would  make  any  difference  or  not, 
whether  it  would  take  more  or  less  time,  of  course  we  can  not 
say.  The -answer  was:  "It  would  be  owing  to  how  smart  the 
man  was.  Some  would  not  learn  as  quick  as  others,  but  I  should 
think  a  man  ought  to  have  at  least  six  months*  experience  to  be 
a  pumper  with  safety;"  and  the  answers  generally  were  that  it 
would  take  from  six  months  to  a  year ;  one  witness  showing  that 
he  did  not  know  whether  it  applied  to  a  question  of  safety  to 
the  machinery  or  to  the  operator  when  he  answered  that  he 
would  not  trust  his  machinery  in  the  hands  of  a  man  who  had 
not  at  least  six  months'  experience. 
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Now  the  real  question  here  was  on  this  branch  of  the  case: 
What  if  any  knowledge  had  the  plaintiff  of  the  defects  in  the 
machinery  and  the  danger  incident  to  operating  the  same,  or 
if  youthful  and  inexperienced,  what  if  any  knowledge  of  the 
dangers  incident  to  the  work  at  which  he  was  put,  independent 
of  any  question  of  defects.  In  this  case  the  question  should  be 
directed  to  the  particular  defects  alleged,  or  to  the  particular 
work  and  the  dangers  incident  to  that  work. 

How  long  it  might  take  a  person  of  ordinary  intelligence  and 
of  the  plaintiflf's  age  to  learn  to  perform  all  the  operations  re- 
quired upon  a  lease  in  pumping  for  oil,  we  think  is  too  broad  a 
question.  How  long  it  might  take  a  person  of  ordinary  intelli- 
gence, of  the  plaintiff's  age,  to  learn  the  particular  part  of  the 
duty  in  which  he  was  engaged  at  the  time  he  was  injured, 
might  do,  but  the  question  should  not  be  broader  than  that. 
It  is  somewhat  doubtful  if  this  is  at  all  a  subject-matter  of  ex- 
pert evidence.  How  can  a  so-called  expert  tell  how  long  it  will 
lake  a  person  of  ordinary  intelligence  to  gain  such  knowledge. 
There  can  be  no  rule  upon  it.  It  depends  upon  a  great  variety 
of  circumstances.  One  person  put  to  work  pumping  oil  wells 
might  learn  it  the  first  day  and  first  hour  of  his  employment  as 
fully  as  if  he  had  been  at  it  six  months ;  I  mean  the  particular 
part  of  the  work  that  the  plaintiff  here  was  engaged  in  per- 
forming at  the  time  he  was  injured.  On  the  other  hand  he 
might  work  his  full  six  months  and  not  learn  it  at  all ;  might  not 
learn  a  thing  about  it;  indeed  he  might  not  be  called  upon  to 
perform  such  service  until  near  the  end  of  the  period.  Such 
operations  might  not  be  carried  on  upon  the  lease,  or  if  so,  they 
might  be  carried  on  by  someone  else  than  him.  Now  it  is  ap-  ^ 
parent  that  if  a  person  put  to  work  upon  an  oil  lease  as  a 
pumper  should  be  required  to  toggle  up  the  machinery  and 
keep  the  surface  rods  in  repair ;  to  keep  the  steam  boxes  in  re- 
pair, etc.,  and  in  performing  that  duty,  in  attempting  to  drive  a 
nail,  should  mash  his  finger,  it  would  be  altogether  improper,  if 
he  were  attempting  to  recover  damages  from  his  employer,  to 
ask  a  person  denominated  an  expert,  how  long  it  would  take  a 
person  on  an  oil  lease  working  as  a  pumper  to  learn  all  the  in- 
tricate work  incident  to  that  employment.  And  that  was  sub- 
Btantially  the  course  pursued  here. 
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According  to  the  testimony  of  the  witnesses,  this  was  a  very- 
simple  oi)eration ;  and  something  which,  with  proper  instruction 
and  observation,  a  reasonably  intelligent  person  ought  to  learn 
in  a  very  short  time;  and  yet  witnesses  are  asked  how  long  it 
will  take  a  person  to  become  competent  as  a  pumper.  We 
know  from  common  experience,  as  well  as  the  testimony  of 
witnesses,  that  some  of  the  duties  of  a  pumper  require  a 
knowledge  somewhat  intimate  of  machinery  and  appliances; 
of  the  proper  firing  of  the  boiler  and  the  proper  management 
and  operation  of  an  engine,  and  a  great  many  things  of  that 
sort  which  are  not  to  be  compared  of  course  to  some  of  the 
simpler,  ordinary  duties  devolving  upon  a  pumper  on  a  lease. 

We  think  this  was  prejudicial  to  the  defendant  below  for 
the  reason  that  it  is  charged  in  the  petition  here  that  the  plaint- 
iflf  was  inexperienced  and  that  he  received  this  injury  some- 
what through  his  inexperience,  and  by  these  questions  and 
answers  the  jury  are  led  to  the  thought  and  conclusion  that  a 
person  who  has  not  been  upon  an  oil  lease  for  at  least  six  months 
is  an  inexperienced  person  and  is  to  be  so  considered  by  them, 
while  as  I  say,  it  is  apparent  that  as  far  as  the  particular  opera- 
tion is  involved  he  might  be  a  thoroughly  experienced  person 
in  a  very  short  time.  In  faet,  some  of  the  plaintiff's  own 
witnesses  on  cross-examination,  testified  that  a  person  ought  to 
learn  how  to  perform  the  particular  operation  in  fifteen 
minute& 

It  appears  that  after  the  plaintiff  had  received  this  injury  he 
required  and  had  the  services  of  a  physician  and  surgeon,  and 
that  the  bill  of  the  physician  and  surgeon  was  $40,  and  that 
this  was  paid  by  the  defendant ;  also  that  the  plaintiff  incurred 
no  liability  and  paid  nothing,  and  yet  the  court  submitted  to  the 
jury  among  other  things  for  their  consideration  in  making  up 
the  amount  of  damages  resulting  to  the  plaintiff  from  this  in- 
jury, the  matter  of  the  doctor's  bill.  There  was  no  evidence 
in  the  record  authorizing  a  submission  of  that  item. 

Again,  it  appears  that  while  the  boy  was  disabled,  his  mother 
served  him  as  a  nurse  and  helper.  The  boy  was  a  minor.  He 
was  living  at  home.  It  does  not  appear  that  he  incurred  any 
liability  to  any  other  person,  and  he  could  not  incur  any  liability 
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to  his  mother  unless  the  circtuustances  were  very  special ;  unless 
he  had  been  manumitted  or  there  was  some  contract  between 
them  which  was  shown.  A  liability  might  arise  then,  but  cer- 
tainly not  under  circumstances  like  those  appearing  here. 
And  yet  the  court  submitted  to  the  jury  for  their  consideration 
the  question  of  the  value  of  her  services  and  the  liability  in- 
curred on  that  account. 

Another  and  still  more  serious  error  upon  this  question  of 
damages,  is  this:  It  appears  that  something  like  three  years 
intervened  between  the  time  the  boy  received  this  injury  and 
the  time  he  attained  his  majority.  It  does  not  appear  that  his 
time  was  his  own.  He  was  living  at  home  with  his  father  and 
mother;  his  time  belonged  to  them,  and  yet  the  court  submitted 
to  the  jury  for  their  consideration  the  question  of  the  time  he 
had  lost,  including  this  period  of  minority.  He  had  been  earn- 
ing wages  at  the  rate  of  $2  a  day  when  at  work.  His  time  in 
three  years  would,  if  he  were  steadily  employed,  bring  him  there- 
for the  sum  of  $1,878.  If  there  was  nothing  else  wrong  in  the 
case  except  this  doctor's  bill;  if  there  was  nothing  wrong  be- 
sides his  mother's  services,  which  I  think  it  is  indicated  in  the 
testimony  were  of  the  value  of  $100,  the  mischief  might  be  ob- 
viated by  a  remittitur  damnum;  but  in  order  to  correct  the 
verdict  as  to  this  matter  of  damages  due  to  the  supposed  loss  of 
earnings,  the  court  would  be  required  to  make  remittitur  of  the 
most  that  the  testimony  shows  he  might  have  earned  during 
that  entire  period,  or  $1,878,  and  that  added  to  the  $40  doctor's 
bill,  and  the  $100  for  his  mother's  services  would  require  a 
remittitur  of  over  $2,000,  which  might  be  very  unjust  to  the 
plaintiff,  if  he  should  be  entitled  to  anything.  We  have  never 
undertaken,  and  do  not  know  of  any  case  in  which  a  court  has 
undertaken  to  exercise  the  authority  to  require  remittitur  to 
that  extent. 

It  appears  to  us  also  that  there  was  considerable  extraneous 
matter  brought  before  the  jury  here  that  was  immaterial  and 
should  not  have  been  let  in  and  was  likely  to  be  prejudicial  to 
the  plaintiff  in  error.  He  was  asked,  and  required  to  answer, 
whether  he  was  not  engaged  in  the  employment  of  **  child 
labor"  down  there  on  his  lease.  The  fact  had  been  brought 
out  that  he  had  one  boy  who  had  worked  for  him,  and  in  addi- 
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tion  to  this,  his  own  children  when  not  at  school.  They  were  not 
of  age,  but  at  what  particular  emplojrment  they  were  engaged 
or  what  they  were  required  to  do,  the  evidence  does  not  advise 
us.  But  we  think  that  the  court  should  not  have  required  the 
defendant  to  submit  to  interrogation  upon  that  point.  He  was 
not  being  prosecuted  for  employing  child  labor,  and  the  result 
to  the  plaintiff  below  was  the  same  and  the  liability  of  the  de- 
fendant below  was  the  same,  whether  he  had  employed  child 
labor  or  not. 

Another  matter  was  the  injection  of  the  question  of  the  wealth 
of  the '  defendant.  This  was  entirely  improper.  To  be  sure 
it  was  not  excepted  to,  yet  we  think  it  proper  to  make  mention 
of  the  fact  that  we  regard  it  as  improper,  and  we  think  it  helps 
us  to  see  how  the  result  obtained  was  probably  reached  or 
brought  about.  The  plaintiff  was  entitled  to  a  judgment  for  as 
much  if  the  defendant  were  a  pauper  as  he  would  be  if  the  de- 
fendant were  a  millionaire.  The  question  of  defendant's  wealth 
had  nothing  to  do  with  it.  The  question  was  the  extent  of  the 
damages  to  the  plaintiff  below. 

Another  matter  proved  was  the  fact  that  the  plaintiff  below 
cried  in  the  presence  of  the  defendant;  that  he  cried  about  his 
injury,  and  that  the  defendant  below  promised. him  employ- 
ment and  did  not  give  it  to  him.*  Defendant  was  not  sued  on  a 
promise  to  give  employment  or  for  a  breach  of  such  promise. 
The  damage  was  the  same  to  the  plaintiff  below  and  the  defend- 
ant's liability  was  the  same  whether  defendant  had  been  guiltj^ 
of  a  subsequent  breach  of  promise  of  that  character  or  not. 

Another  thing  proved  was  the  fact  that  the  defendant  failed 
to  speak  to  the  plaintiff.  That,  we  think  the  court  should  have 
excluded.  It  was  not  a  case  where  animosity  or  feeling  on  the 
part  of  the  jury  should  have  been  stirred  up  on  account  of  any 
bad  treatment  that  the  defendant  below  might  have  been  guilty 
of  after  this  injury  was  received;  because  plaintiff's  right  to 
recover,  if  he  had  any  right  at  all,  occurred  the  moment  his 
hand  was  mashed,  and  his  right  to  damages  could  not  be  in- 
creased or  swollen  by  any  contemptuous,  ugly  or  unfriendly 
conduct  on  the  part  of  the  defendant  thereafter. 

We  speak  of  these  things  because  the  case  must  be  sent  back 
to  be  retried,  and  I  want  to  say  in  this  connection  that  this 
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criticism  is  not  directed  against  counsel  for  plaintiff  below  only ; 
because  there  is  some  excuse  and  possibly  some  measure  of 
justification  for  this  line  of  inquiry  to  be  found  in  the  fact  that 
counsel  for  defendant  below  had  inquired  whether  this  suit 
had  not  been  begun  without  any  demand  or  anything  of  the  sort ; 
and  it  seems  that  to  excuse  the  fact  that  no  previous  demand  had 
been  made,  counsel  for  plaintiff  undertook  to  show  that  the 
parties  were  not  on  speaking  terms  and  that  therefore  there 
was  no  opportunity  offered  for  a  previous  demand.  The  whole 
matter  on  both  sides  should  have  been  excluded.  The  case  is 
not  reversed  on  this  point,  but  after  consultation  we  deem  it 
proper  to  say  something  about  it  so  that  if  the  case  should  come 
before  us  these  same  matters,  or  other  like  irrelevant  matters 
may  not  again  appear  in  the  record. 

In  the  motion  for  a  new  trial  one  of  the  assignments  of  error 
is  that  the  verdict  is  against  the  weight  of  the  evidence,  and  we 
are  required  by  law  to  pass  upon  this  assignment  In  view  of 
the  fact  that  we  intend  to  reverse  this  judgment  and  send  the 
ease  back  to  be  retried,  I  shall  not  discuss  this  question,  but 
will  simply  say  that  a  majority  of  the  court  are  of  the  opinion 
that  the  court  below  erred  in  refusing  to  sustain  the  motion  on 
this  ground. 

We  find  no  other  errors  in  the  record  that  we  regard  worthy 
of  mention  or  suflBciently  prejudicial  to  require  a  reversal  of 
the  judgment,  but  on  account  of  those  pointed  out,  the  judg- 
ment will  be  reversed  and  the  case  remanded  for  a  new  trial. 

James  0.  Troup,  for  plaintiff  in  error. 

James  &  Beverstock,  for  defendant  in  error. 

Hull,  J. 

I  concur  with  the  rest  of  the  court  in  the  reversal  of  this 
judgment  for  the  errors  indicated  in  the  opinion  of  Judge 
Parker,  but  I  dissent  in  the  opinion  that  the  court  of  common 
pleas  erred  in  refusing  to  set  aside  the  verdict  on  the  ground  that 
it  was  against  the  weight  of  the  evidence. 

In  my  judgment,  under  the  decision  of  the  Supreme  Court, 
it  would  have  been  an  invasion  of  the  province  of  the  jury  for 
the  court  of  common  pleas  to  have  granted  a  new  trial  on  that 
ground. 
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CORRECTION  OF  ERRONEOUS  PROCEEDING  AGAINST  INT ANT» 

[Circuit  Court  of  Huron  County.] 

H.  David  PAiiMER,  an  Infant,  v.  Hubbabd  Palmer  et  al. 

Decided,  November  13,  1903. 

Record — Precipe  lor  Summons  not  a  Part  of — Erroneous  Proceeding 
Against  an  Infant,  How  Vacated — Where  Error  is  not  Apparent 
Upon  the  Record, 

1.  A  precipe  for  summons  is  not  a  part  of  the  record  within  the 

meaning  of  Section  5334,  and  a  petition  in  error  will  not  lie  to 
review  a  judgment  against  a  minor  on  the  ground  that  no 
guardian  ad  litem  was  appointed  or  answer  filed,  where  the  fact 
of  Infancy  does  not  appear  in  the  record  and  only  in  the  precipe  for 
summons. 

2.  In  such  a  case  the  erroneous  proceeding  may  be  vacated  or  modified 

in  the  common  pleas  after  the  term,  under  the  authority  of  Par.  5 
of  Section  5354,  Revised  Statutes. 

Haynes,  J.  (orally) ;  Parker.  J.,  and  Hull,  J.,  concur. 

A  petition  in  error  is  filed  in  this  case  for  the  purpose  of 
setting  aside  the  judgment  and  verdict  that  was  rendered  in 
the  case  which  was  tried  in  the  court  of  common  pleas,  being 
the  case  of  Margaret  Parker  et  al  v.  Hubbard  D,  Palmer  et  al. 
That  action  was  brought  for  the  purpose  of  setting  aside  a  will. 

It  is  averred  in  the  petition  in  error  in  the  case  at  bar,  that 
H.  David  Palmer  was  an  infant  of  perhaps  the  age  of  fourteen 
years;  that  he  was  made  a  party  defendant  in  the  original  ac- 
tion, but  was  never  served,  but  was  brought  in  by  publication  of 
notice,  being  a  resident  of  the  state  of  New  York,  and  that  he 
aever  had  any  guardian  appointed  for  him  ad  litem.  It  did 
appear,  however,  that  through  certain  attorneys  he  had  filed  an 
answer  and  cross-petition  in  the  case. 

It  is  claimed  now  that  the  court  of  common  pleas  erred  in 
hearing  the  case  and  in  rendering  judgment  against  him  in  the 
original  action  without  having  appointed  a  guardian  ad  Utem, 
and  having  the  requisite  answer  filed. 

In  reply,  it  is  claimed  that  it  nowhere  appears  in  the  record 
of  the  case  that  he  was  an  infant ;  he  appears  there  as  a  person 
of  full  age  and  answers  as  a  person  of  full  age  by  his  attorneys. 
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It  is  daimedy  however,  that  it  appeared  in  the  precipe  that 
was  filed  in  the  action  below  that  he  was  a  minor  and  that  it 
was  stated  that  he  was  a  minor  over  fourteen  years  of  age  at 
that  time.  It  is  claimed,  it  nowhere  being  in  the  record  that 
he  was  a  minor,  that  a  petition  in  error  does  not  lie;  that  the 
method  of  correcting  the  error,  if  an  error  occurred,  lies  by 
other  means  and  by  other  processes. 

The  first  question,  it  seems  to  us  that  is  material  here,  is 
to  know  whether  it  does  or  does  not  appear  in  the  record  that 
he  was  a  minor. 

Section  5334,  Bevised  Statutes,  provides: 

"The  record  shall  be  made  up  from  the  petition,  the  pro- 
cess, the  return,  pleadings  subsequent  thereto,  reports,  verdicts, 
orders,  judgments,  and  all  material  acts  and  proceedings  of 
the  court;  but  if  items  of  an  account,  or  copies  of  papers 
attached  to  the  pleadings,  are  voluminous,  the  court  may  order 
the  record  to  be  made  by  abbreviating  the  same  or  inserting  a 
I)ertinent  description  thereof,  or  by  omitting  them  entirely.'' 

Now,  we  feel  very  clear  under  the  statute,  that  the  process 
or  precipe  for  summons  was  no  part  of  the  record  in  the  case; 
the  record,  in  fact,  had  never  been  made  up.  The  petition 
in  error  was  filed  and  with  it  the  original  papers  including 
precipe  for  simimons,  if  it  were  duly  recorded,  we  would  deem 
it  our  duty  to  pay  no  attention  to  it. 

It  is  well  settled  by  the  Supreme  Court,  and  it  is  a  matter 
upon  which  we  act  very  frequently,  that  any  matters  carried 
into  the  record  that  are  not  properly  of  the  record  should 
not  be  recognized  upon  the  hearing  of  the  case  in  a  court  of 
error.  We  shall  assume,  therefore,  that  the  record  nowhere 
shows  that  this  person  was  a  minor. 

Section  6709,  Bevised  Statutes,  provides: 

*'A  judgment  rendered  or  final  order  made  by  any  court 
of  common  pleas,  may  be  reversed,  vacated  or  modified  by 
the  circuit  court  of  the  county  wherein  such  court  of  com- 
mon pleas  is  located,  for  errors  appearing  upon  the  record.'* 

It  is  only  for  errors  appearing  upon  the  record  that  judg- 
ment may  be  reversed. 

It  should  be  observed  in  passing  that  at  the  time  the  code 
was  adopted,  it  was  provided  by  what  is  now  Section  6731, 
Bevised  Statutes: 
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"Writs  of  error  and  certiorari  to  reverse,  vacate,  or  modify 
judgments  or  final  orders  in  civil  cases  are  abolished;  but 
courts  shall  have  the  same  power  to  compel  transcripts  of  the 
proceedings  containing  the  judgment  or  final  order  sought  to 
be  reversed,  to  be  furnished,  completed,  or  perfected,  as  they 
heretofore  had  under  writs  of  error  and  certiorari/' 

The  effect  of  that,  as  we  understand  it,  is  to  bring  the 
record  here  by  petition  in  error  and  to  examine  it  under  the 
statutes  that  I  have  referred  to,  and  the  only  question  before 
us  is,  whether  there  is  error  manifest  in  the  record  that  is 
produced  before  us  on  the  petition  in  error. 

We  think  the  contention  of  the  defendant  in  error  is  cor- 
rect; that  no  error  appearing  on  the  face  of  the  record  this 
question  can  not  be  raised  in  the  form  of  a  petition  in  error; 
that  it  belongs  to  that  class  of  errors  that  must  be  reached  in 
another  form. 

It  is  provided  in  Section  5354,  Revised  Statutes: 

*'The  common  pleas  court,  or  the  circuit  court,  may  vacate 
or  modify  its  own  judgment  or  order,  after  the  term  at  which 
the  same  was  made." 

Paragraph  five  reads: 

'*Por  erroneous  proceedings  against  an  infant,  or  person 
of  unsound  mind,  when  the  condition  of  such  defendant  does 
not  appear  in  the  record,  nor  the  error  in  the  proceedings." 

It  would  seem  that  the  Legislature  had  this  in  view  at  the 
time  this  act  was  passed,  that  if,  upon  the  face  of  the  record, 
there  is  error,  then  this  can  be  reached  by  petition  in  error. 
If  there  is  no  error  apparent  upon  the  face  of  the  record, 
then  erroneous  proceedings  against  an  infant  may  be  reached 
under  this  paragraph  by  proceedings  filed  in  the  court  of 
common  pleas,  and  in  that  manner  the  questions  that  are  raised 
or  the  questions  that  are  made  may  be  brought  up  in  the  record 
before  the  reviewing  court. 

There  have  been  a  great  many  questions  made  and  argued 
in  this  case,  but  the  view  that  we  take  is,  we  think,  decisive 
of  the  case.     The  petition  in  error  will  therefore  be  dismissed. 

C.  P.  Wickham  and  Stephen  M.  Young,  for  plaintiff  in  error. 

G.  T,  Thomas,  Horace  Andrews,  Homer  Johnson  and  F. 
W,  Van  Dusen,  for  defendants  in  error. 
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JURISDICnON  OP  MAYOR. 

[Circuit  Court  of  Wood  County.] 

Abthur  Hillier  v.  The  State  of  Ohio. 

Decided,  November  28,  1904. 

Criminal  Law — Distinction  Between  Jurisdiction  of  Mayor  and  Magis- 
trate— Plea  of  Chiiltu — Constitutes  a  Waiver  of  a  Jury  Trial. 

1.  The  entering  of  a  plea  of  guilty  is  a  waiver  of  a  trial  by  a  Jury. 

2.  A  mayor  having  complete  jurisdiction   in   cases  of  misdemeanor, 

a  plea  of  guilty  entered  before  him  Is  to  be  given  the  same  eftect 
afi  in  the  courts  of  higher  jurisdiction. 

Parkeb,  p.  J.  (orally) ;  Hull,  J.,  and  Hatnes,  J.,  concur. 

Error  to  the  Court  of  Common  Pleas  of  Wood  County. 

Complaint  was  filed  against  Arthur  Hillier  before  the  Mayor 
of -the  City  of  Bowling  Green,  charging  him  with  a  misdemeanor, 
to-wit,  cohabiting  with  one  Martha  Shupe  in  a  state  of  forni- 
cation, under  Section  7020,  Revised  Statutes.  He  was  brought 
before  the  mayor,  and  plead  guilty  to  the  offense  with  which 
he  was  charged.  Thereupon  he  was  sentenced  to  pay  a  fine  of 
fifty  dollars  and  costs  of  prosecution,  and  to  be  committed  to 
the  Toledo  Work  House  for  a  period  of  thirty  daj^,  and  to 
stand  committed  to  said  work  house  until  said  fine  and  costs 
should  be  paid,  or  until  he  was  otherwise  discharged  by  due 
process  of  law. 

After  entering  this  plea  of  guilty  and  being  sentenced,  the 
defendant  filed  a  petition  in  error  in  the  court  of  common 
pleas,  averring  that  the  judgment  of  the  mayor  was  contrary 
to  law;  that  the  court  had  no  jurisdiction  to  render  the  judg- 
ment it  did,  and  generally,  that  there  were  other  errors  preju- 
dicial to  the  defendant 

The  judgment  of  the  mayor  was  affirmed  by  the  court  of  com- 
mon pleas,  and  now  error  is  prosecuted  to  this  court  and  upon 
the  same  grounds;  that  is  to  say,  that  the  judgment  of  the 
court  was  erroneous  and  in  fact  void,  because  the  mayor  had 
no  jurisdiction  to  proceed  to  sentence  upon  this  plea  of  guilty. 

Our  attention  has  been  directed  to  a  number  of  sections  of 
the  Revised  Statutes  bearing  upon  the  question  of  the  juris- 
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diction  of  the  mayor,  viz.,  Sections  1816  to  1822,  inclusive.  It 
is  said  that  but  few  of  these  sections  have  any  special  bearing 
upon  the  case  at  bar.  Section  1817  provides  he  shall  have  final 
jurisdiction  to  hear  and  determine  any  prosecution  for  a  mis- 
demeanor, unless  the  accused  is,  by  the  Constitution,  entitled 
to  a  trial  by  a  jury;  and  his  jurisdiction  in  such  cases  shall  be 
co-extensive  with  the  county. 

Section  1818  provides  that  he  shall  have  such  jurisdiction 
in  the  cases  mentioned  in  the  last  two  sections,  notwithstanding 
the  right  to  a  jury,  if  before  the  commencement  of  the  trial  the 
accused  waive  a  jury  trial.  "The  last  two  sections"  refer  to 
Sections  1816  and  1817,  the  first  of  which  covers  prosecutions 
under  an  ordinance. 

Section  1820  provides: 

"If  the  charge  is  the  commission  of  a  misdemeanor  prosecuted 
in  the  name  of  the  state,  and  the  accused,  being  entitled  tg  a 
jury,  does  not  waive  the  right,  the  mayor  may,  nevertheless, 
impanel  a  jury  and  try  the  case  on  the  affidavit,  in  the*  same 
manner  and  with  like  effect,  as  such  cases  are  tried  in  the  court 
of  common  pleas  on  the  indictment." 

It  will  be  observed  that  this  section  gives  to  the  mayor  full 
and  complete  jurisdiction  in  cases  of  prosecution  for  misde- 
meanors ;  to  proceed  to  trial  without  the  intervention  of  a  jury 
if  a  jury  is  waived,  or  to  proceed  to  itrial  with  a  jury  if  a  jury 

is  not  waived. 

Section  1821  gives  the  mayor  discretionary  powers  to  decline 
to  have  the  case  tried  before  him  by  a  jury  and  to  hold  the 
accused  to  answer  to  a  higher  court. 

It  will  be  observed  in  the  case  at  bar  that  the  accused  did 
not  expressly  waive  a  jury ;  that  if  he  waived  a  jury,  he  did  so 
by  his  plea  of  guilty. 

In  a  case  to  which  our  attention  has  been  called,  the  case  of 
Eanaghan  v.  State,  51  Ohio  St.,  24,  it  was  held,  with  respect 
to  proceeding  of  a  like  character  before  a  justice  of  the  peace, 
that  such  justice  of  the  peace  was  without  jurisdiction  to  sen- 
tence upon  a  plea  of  guilty,  or  to  proceed  to  trial  in  case  of  a 
misdemeanor  unless  the  accused  expressly  and  in  writing  waived 
a  jury.  The  sections  bearing  upon  the  question,  and  referred 
to  in  the  opinion  of  Judge  Williams,  are  Sections  7146  and  7147 
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of  the  Revised  Statutes.  It  will  be  observed,  however,  upon 
reading  these  sections,  that  Section  7146  undertakes  to  safe* 
guard  the  interests  of  society  so  as  to  prevent  collusion  between 
the  accused  and  some  friend  by  whom  he  may  be  brought  into 
court,  and  without  the  magistrate  being  advised  of  the  gravity 
of  his  offense,  or  the  aggravating  circumstances  that  may  at- 
tend it,  the  offender  may  enter  a  plea  of  guilty  and  have  a  sen- 
tence imposed  that  would  be  wholly  inadequate  to  the  pun- 
ishment of  the  offense  of  which  he  is  guilty.  That  section  pro- 
vides that  if  the  complaint  is  not  by  the  party  injured,  and 
the  party  accused  pleads  guilty,  the  magistrate  shall  require 
the  party  so  accused  to  enter  into  a  recognizance  to  appear 
at  the  proper  court,  as  provided  in  a  case  where  there  is  no 
plea  of  guilty,  and  the  magistrate  upon  inquiry  finds  that  he 
is  probably  guilty. 

There  is  a  similar  provision  in  the  statutes  with  reference  to 
the  proceedings  of  mayors  in  like  cases,  and  Section  7147 
contains  a  provision  with  reference  to  the  waiving  of  a  jury, 
that  it  must  be  in  writing,  subscribed  by  the  accused  and  filed 
before  or  during  the  examination. 

Now,  with  respect  to  that  provision,  it  was  held  by  the  Su- 
preme Court  in  this  case  that  it  was  jurisdictional ;  a  prerequis- 
ite— ^that  is  to  say,  the  filing  of  this  waiver  in  writing  by  the 
accused — ^without  it  such  magistrate  was  without  jurisdiction 
to  proceed  to  trial.  His  jurisdiction  was  much  more  limited 
than  that  of  a  mayor.  A  mayor's  jurisdiction  in  such  case 
is  to  all  intents  and  purposes  as  broad  and  complete  as  the 
jurisdiction  of  the  probate  court  or  the  court  of  common  pleas. 
It  was  held  that  where  one  entered  a  plea  of  guilty  before 
a  magistrate  who  had  not  complied  with  the  statute  or  had 
not  followed  the  statute  with  respect  to  waiving  a  jury  by  a 
writing  filed  in  the  case,  signed  by  him,  that  such  plea  of  guilty 
should  be  regarded  as  having  the  effect  of  waiving  an  examina- 
tion into  the  facts,  and  it  then  devolved  upon  the  magistrate  to 
hold  him  by  recognizance  to  answer  to  a  higher  court  But  be- 
fore a  mayor  having  complete  jurisdiction  in  cases  of  misde- 
meanor, we  can  not  see  why  the  same  effect  should  not  be  given 
to  a  plea  of  guilty  as  is  given  to  such  a  plea  in  any  other  court 
having  full  jurisdiction  in  the  matter. 
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Now,  that  the  entering  of  a  plea  of  guilty  authorizes  a  court  to 
proceed  to  judgment  and  sentence  in  a  case — ^that  it  has  all  the 
force  and  effect  of  a  verdict  of  a  jury,  is  a  rule  so  well  known 
and  understood  by  the  profession  that  we  think  it  does  not  re- 
quire the  citation  of  authority  in  its  support  We  know  that 
it  is  everyday  practice  in  the  probate  court  and  in  the  court  of 
common  pleas  for  a  person  to  enter  a  plea  of  guilty,  for  judg- 
ment to  be  passed  thereon,  and  it  can  hardly  be  claimed  by 
any  manlier  of  the  profession  that  the  accused  could  prosecute 
error  because  among  the  records  was  not  found  a  written  waiver 
of  a  jury.  No  written  waiver  of  a  jury  is  required  in  those  courts 
or  before  the  mayor.  The  provision  is  general  that  he  may 
waive  a  jury.  So  that  we  think  that  this  case  cited  in  the  51 
Ohio  State  is  not  opposed  to  the  view  we  have  expressed— 
that  before  a  mayor  the  plea  of  guilty  has  the  same  force  and 
effect  as  a  plea  of  guilty  in  the  probate  court  or  the  court  of 
common  pleas. 

We  have  been  cited  to  some  authority  as  to  the  effect  of  a  plea 
of  guilty,  and  I  call  attention  to  a  single  sentence  from  the  opin- 
ion of  the  court  in  the  case  of  Him  v.  State,  1  Ohio  St,  page 
23,  where  it  is  said:  ''In  a  criminal  case  in  this  state  a  defend- 
ant can  not  waive  a  jury  trial  in  any  other  way  than  by  a 
plea  of  guilty.''  It  seems  to  be  recognized  as  not  only  a  proper 
way,  but  the  only  way ;  though,  as  we  have  pointed  out,  there 
is  now  another  way  provided  in  proceedings  before  a  justice  of 
the  peace. 

Entertaining  this  view  of  the  matter,  we  hold  that  the  mag- 
istrate had  full  and  complete  jurisdiction ;  that  lie  did  not  err, 
and  consequently  the  court  of  common  pleas  did  not  err  in  af- 
firming his  judgment,  and  the  judgment  of  the  court  of  com- 
mon pleas  will  be  affirmed  by  this  court. 

Beverstock  <&  Donahay,  for  plaintiff  in  error. 

E.  G.  McClelland,  Prosecuting  Attorney,  for  defendant  in 
error. 
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PUKGHASB  or  DEBENTUIUDS  AS  CXmSIDERATlON  POK  NUNC 

GRANTED  A  MORTGAGE  LX>AN, 

[Circuit  Court  of  Hamilton  County.] 

Michael  Q.  Heintz  and  F.  R.  Willums,  Receivebs  of  the 
Interstate  Savings  Investment  Company  v.  Habley 

E.  Sawyer  et  al.* 

Decided,  March  2,  1904. 

Foreclosure  of  Mortgage — Transaction  in  Obtaining  Loan  Against 
Public  Policy — Debentures  of  the  Nature  of  a  Scheme  of  Chance. 

Where  a  loan  of  money  was  evidenced  by  a  note  with  a  real  estate 
mortgage  given  to  secure  repayment,  and  as  part  of  the  considera- 
tion of  the  transaction  the  mortgagor,  by  a  contemporaneous 
written  contract,  agreed  to  purchase  shares  or  debentures  in  thd 
lending  company,  which  debentures  partook  of  the  nature  of 
scheme  of  chance  or  lottery,  the  lender  can  not  maintain  a  suit 
to  foreclose  such  mortgage,  nor  can  the  mortgagor  have  affirma- 
tive relief  by  cancellation  or  in  a  court  of  equity,  as  the  transac- 
tion is  against  public  policy  and  void,  and  the  court  will  refuse 
its  aid  to  either  party. 

GiFPEN,  J. ;  Swing,  J.,  and  Jelke,  J.,  concur. 

The  petition  presents  an  ordinary  case  in  equity  for  the  fore- 
closure of  a  mortgage  executed  by  the  defendants  Harley  E. 
Sawyer,  Jeanette  Sawyer,  Walter  G.  Hopkins  and  Lillie  P. 
Hopkins,  to  secure  a  loan  of  twelve  hundred  ($1,200)  dollars 
evidenced  by  a  promissory  note,  payable  five  (5)  years  after 
date,  with  interest  at  eight  (8)  per  cent. 

The  answer  contains  two  defenses :  First,  that  at  the  same  time 
the  loan  was  made  the  defendants  purchased  of  the  investment 
company  ten  (10)  certificates  of  twenty  (20)  coupons,  and  it 
was  agreed  that  if  said  twenty  coupons  were  kept  in  force  for 
not  less  than  three  (3)  years  each  and  the  monthly  installments 
were  paid  thereon,  no  interest  should  be  charged  on  said  loan, 
and  that  in. the  event  that  any  or  all  said  coupons  should  be 
redeemed  before  the  final  payment  of  said  mortgage,  then  the 

•Affirming  1  N.  P.— N.  S..  149. 
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amount  actually  paid  in  by  the  party  of  the  second  part  on 
said  coupons  so  redeemed  together  with  one-half  (%)  of  the  sur- 
plus earnings  on  said  coupons,  should  be  credited  to  the 
payment  of  said  mortgage  loan,  and  the  remaining  one-half 
(%)  of  said  surplus  earnings  should  be  retained  by  the  invest- 
ment company  as  a  further  consideration  for  making  said  loan. 

The  defendants  made  payments  each  month  for  thirty-six 
(36)  months  to  the  time  the  company  went  into  the  hands  of  a 
receiver;  and  during  said  period  of  time  certain  redemptions 
were  made  according  to  the  scheme  of  said  company  and  cred- 
ited to  the  loan ;  that  said  transaction  was  illegal  and  void. 

For  the  second  defense,  the  payments  made  on  the  certificates 
are  set  forth  together  with  the  amount  of  the  redemption  fund 
which  the  defendants  claim  should  be  credited  on  the  loan  in 
the  event  that  the  court  holds  the  transaction  to  be  legal.  The' 
contracts  of  the  investment  security,  or  certificates  of  this  com- 
pany, were  held  unlawful  in  the  case  of  The  State,  ex  rel,  v. 
The  Interstate  Savings  Investment  Company,  64  0.  S.,  283.  It 
is  claimed,  however,  that  the  loan  and  mortgage  securing  the 
same  is  an  independent  contract  separate  from  the  purchase  of 
the  certificates  of  investment,  but  the  two  transactions  were  had 
at  the  same  time  and  constituted  but  one  contract.  The  con- 
sideration moving  from  the  defendants  on  the  one  hand  was  the 
execution  of  the  note  and  mortgage  together  with  the  purchase 
of  the  ten  certificates,  and  on  the  other  hand  the  consideration 
moving  from  the  investment  company  was  the  loan  of  $1,200, 
together  with  the  promise  to  release  the  defendants  from  the 
payment  of  interest  in  the  event  that  the  installments  upon  the 
certificates  were  paid  for  not  less  than  three  years  and  to  apply 
the  amount  actually  paid  in  on  the  certificates  together  with  one- 
half  of  the  surplus  earnings  to  the  payment  of  the  mortgage 
loan. 

If  the  court  were  to  enforce  the  mortgage  and  remit  the  de- 
fendants to  an  action  upon  the  certificates,  it  would  not  only 
sever  the  transaction  into  two  contracts  not  contemplated  by  the 
parties,  one  legal  and  the  other  illegal,  but  would  thereby  be 
giving  relief  to  one  party  and  denying  it  to  the  other.  The 
defendants  would  be  prevented  from  applying  the  payments 
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made  upon  the  certificates  to  the  satisfaction  of  the  loan  as  pro- 
Tided  in  the  agreement,  and  if  they  undertook  to  enforce  collec- 
tion upon  the  certificates,  they  would  be  met  by  the  defense  that 
the  transaction  was  illegal. 

Counsel  for  the  plaintiffs  relied  on  the  case  of  Ohio,  ex  rel,  v. 
Board  of  Education,  35  0.  S.,  519.  In  that  case  the  board  of 
education  agreed  to  borrow  a  sum  of  money  at  an  aggregate  rate 
of  interest  of  fifteen  (15)  per  cent,  for  the  amount  so  to  be  bor- 
rowed ;  bonds  were  to  be  issued  bearing  the  authorized  rate  of  in- 
terest, and  for  the  excess  interest  orders  on  the  treasury  were  to 
be  issued  to  be  payable  •at  the  same  time  as  the  legal  interest. 
Bonds  were  regularly  issued  bearing  eight  (8)  per  cent,  interest, 
sold  at  par,  and  the  money  so  received  used  as  authorized. 
For  the  excess  of  interest,  orders  on  the  treasury  were  at  the 
same  time  issued  and  delivered  to  the  purchaser  but  were  never 
presented  for  payment.  Held:  That  this  agreement  to  pay  ex- 
cess interest  is  void,  and  having  never  been  executed  in  whole  or 
part,  will  not  avoid  a  recovery  on  the  bonds. 

The  case  before  us  differs  from  that  one  in  that  the  money 
loaned  was  not  the  only  consideration  for  the  promise  made  by 
the  defendants,  but  they  were  supported  by  the  further  consid- 
eration th-at  the  investment  company  would  apply  the  payments 
made  upon  the  certificate  and  the  surplus  earnings,  to  the  pay- 
ment of  the  loan,  and  that  the  contract  was  partly  executed.  If 
the  defendants  in  this  case  for  the  single  consideration  of  the 
loan  of  $1,200  had  executed  the  note  and  mortgage  and  merely 
agreed  to  subscribe  for  the  certificates,  and  such  agreement  had 
never  been  executed,  then  it  would  be  within  the  terms  of  the 
case  cited. 

It  was  further  contended  by  counsel  for  plaintiffs  that  the 
investment  company,  being  insolvent,  held  the  assets  of  the  com- 
pany in  trust,  and  could  not  enter  into  an  illegal  contract  to  the 
prejudice  of  the  beneficiaries  of  the  trust  fund.  But  the  diffi- 
culty of  applying  such  principle  in  this  case  is  that  the  stock- 
holders and  certificate  holders,  the  beneficiaries  of  the  fund,  are 
alike  guilty  with  the  company  in  promoting  and  sustaining  an 
unlawful  scheme  of  chance. 
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Neither  the  plaintiffs  nor  the  defendants  are  entitled  to  any 
afBrmative  relief;  the  petition  will,  therefore,  be  dismissed. 
C.  W.  Baker,  for  plaintiffs. 
Walter  A.  DeCamp,  for  defendants. 


CONTILACTS  CONTRA  BONOS  MCHUCS. 

[Circuit  Court  of  Hamilton  County.] 

Edward  Pape  v.  Standard  Oil  Company.* 

Decided,  December  3.  1903« 

Contracti — Violating  Morality  or  Pul>lic  Policu —  Not  Actionable — 
And  It  is  not  Necessary  the  Defendant  Plead  the  Ohjection-^ 
Duty  of  Courts  with  reference  Thereto. 

A  contract  by  the  terms  of  which  the  parties  undertake  to  deceive 
and  defraud  the  public  is  not  enforceable,  and  where  the  defendant 
does  not  plead  the  objection,  a  court  will  refuse  upon  its  own 
motion  to  entertain  an  action  founded  thereon. 

The  plaintiff  alleged  in  his  petition  that  he  had  been  the 
driver  of  an  oil  wagon,  and  originally  in  the  employ  of  one  J.  W. 
Austin,  an  oil  dealer,  who  in  1894  sold  out  to  the  Standard  Oil 
Company.  The  plaintiff  continued  as  driver  on  the  same  route 
after  the  sale,  but  at  the  request  of  the  Standard  Oil  Company 
he  placed  his  own  name  upon  the  wagon  instead  of  that  of  the 
company.  He  alleged  that  in  consideration  for  his  so  doing  the 
company  agreed  to  pay  him  $15  a  week,  plus  whatever  his  serv- 
ices might  be  reasonably  worth  on  account  of  his  holding  him- 
self out  as  the  owner  of  the  route.  He  continued  under  this 
arrangement  for  seven  years,  making  the  bills  during  all  of  that 
time  in  his  own  name,  and  leading  his  customers  in  other  ways 
to  believe  that  the  route  belonged  to  him.  The  company  when 
called  upon  refused  to  allow  him  anjrthing  beyond  the  $15  per 
week  which  had  been  regularly  paid  to  him,  and  he  thereupon 
brought  suit  for  $10,500  for  the  special  services  thus  rendered 
during  the  seven  years. 

^Dismissed  by  the  Supreme  Court  for  want  of  preparation,  Octo- 
ber 18,  1904.  For  opinion  in  the  court  below,  see  2  N.  P. — ^N.  S.,  614. 
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Swing,  J. ;  Giffen,  J.,  and  Jelke,  J.,  eoncnr. 

The  gist  of  the  plaintiff's  action  is  thns  stated  in  his  petition: 

''Plaintiff  further  avers  that  if  the  Tarions  customers  knew 
that  the  Standard  Oil  Company  was  furnishing  the  oil,  that  it 
(the  Standard  Oil  Company)  would  lose  all  of  its  customers; 
and  by  reason  of  said  knowledge,  and  knowing  that  it  would 
lose  said  customers  if  it  were  made  known  that  the  defendant, 
the  Standard  Oil  Company,  was  the  owner  of  said  route;  and 
for  the  further  reason  that  the  Standard  Oil  Company  instructed 
and  directed  said  plaintiff  to  state  that  he  was  the  owner  of 
said  oil  route,  and  by  his  name,  the  defendant,  the  Standard 
Oil  Company,  reaped  a  great  profit  which  it  otherwise  would  not 
have  received;  and  by  placing  his  name  upon  said  oil  wagon, 
and  by  rendering  bills  and  receipting  them  in  his  own  name 
and  making  it  known  to  the  various  customers  that  he  was  the 
owner  of  said  oil  route,  his  services  in  that  respect  were  valuable 
and  profitable  to  the  defendant,  and  that  for  such  services  in 
using  the  name  of  the  plaintiff  said  defendant,  the  Standard 
Oil  Company,  made  a  great  profit'* 

In  other  words  the  plaintiff's  claim  is  founded  on  an  agree- 
ment with  the  defendant  to  lie  to  and  deceive  and  defraud  the 
public,  and  having  thoroughly  performed  his  part  of  the  con- 
tract, he  asks  a  court  of  justice  to  compel  the  defendant  to  per- 
form its  part. 

Ex  turpi  causa  non  oritur  actio  is  a  maxim  of  the  law 
(Broom's  Legal  Maxims,  729). 

In  Wright  v.  Rindskopf,  43  Wis.,  348,  the  court  says : 

*'They  do  not  hold,  we  know  of  no  case  which  does,  that  where 
a  contract  is  in  terms  contra  bonos  mores,  it  is  necessary  for  the 
defendant  to  plead  the  objection ;  or  that  a  court  will  proceed  to 
judgment  upon  it,  both  parties  even  assenting.  If  the  objection 
be  not  made  by  the  party  charged,  it  is  the  duty  of  the  court  to 
make  it  on  its  own  behalf.  Courts  owe  it  to  public  justice  and 
to  their  own  integrity  to  refuse  to  becotae  parties  to  contracts, 
essentially  violating  morality  or  public  policy,  by  entertaining 
actions  upon  them.  It  is  judicial  duty  always  to  turn  a  suitor 
upon  such  a  contract  out  of  court,  whenever  and  however  the 
character  of  the  contract  is  made  to  appear." 
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No  Other  authorities  need  be  cited.    The  judgment  should  be 
affirmed. 
David  Davis,  for  plaintiff  in  error. 
James  R.  Jordan,  contra. 


INJURY  IN  AUGHTING  PROM  A  STREET  CAR. 

[Circuit  Court  of  Lucas  County.] 

The  Toledo  RADLiWAY  &  Light  Company  v.  Cabbie  Ketbow. 

Decided,  October  20,  1904. 

Variance—BettDeen  Petition  and  Proof— As  to  Whether  Car  had  Come 
to  a  Full  Stop — At  Time  Accident  Occurred — Negligence  of  Pas- 
senger in  Alighting — Or  of  Conductor  in  Starting  Car— Weight  of 
Evidence-— Penalty—Street  Raihvays, 

1.  A  T&riance  between  petition  and  proof  as  to  whether  a  street  car 

had  come  to  a  full  stop  at  the  time  an  accident  occurred,  where- 
by plaintifT  was  injured  In  alighting  from  a  car,  or  stopped 
three  feet  further  on,  is  too  slight  to  work  prejudice  to  the  de- 
fendant. 

2.  In  a  close  case  as  to  weight  of  evidence  there  is  reasonable  ground 

for  filing  a  petition  in  error,  and  a  penalty  will  not  be  inflicted 
for  so  doing  when  the  judgment  is  affirmed. 

HuLii,  J. ;  Haynes,  J.,  and  Pabkeb,  J.,  concur. 

Heard  on  error. 

This  action  was  brought  by  the  defendant  in  error,  plaintiff 
below,  against  the  railway  company  to  recover  damages  for  per- 
sonal injuries  which  she  claims  to  have  sustained  on  account  of 
the  negligence  of  the  company.  She  claimed  in  substance,  in 
her  petition,  and  testified  at  the  trial,  that  on  the  day  of  her 
injury  she  was  riding  on  a  car  of  the  plaintiff  in  error  along 
Erie  street,  in  the  city  of  Toledo,  and  that  she  desired  to  get  oflf 
at  Hobart  street  where,  it  crosses  Erie;  that  she  notified  the 
conductor  where  she  wished  to  alight ;  that  the  signal  was  given 
for  the  car  to  stop  at  the  Hobart  street  crossing;  that  she  waa 
sitting  in  the  rear  of  the  car  very  near  the  door — ^it  not  being 
an  open  car — and  that  she  went  out  on  the  platform  and  stood 
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on  the  step,  waiting  for  the  ear  to  stop,  and  that  the  ear 
did  stop  at  the  Hobart  street  crossing — the  south  crossing — 
the  car  going  south,  and  that  just  as  she  was  about  to  alight  and 
before  she  had  time  to  get  off,  the  conductor  rang  the  bell  and 
the  ear  started  with  a  sudden  jerk,  so  that  she  was  thrown  off. 
It  is  admitted  that  she  did  fall  in  some  way,  and  one  of  her 
arms  was  broken  near  the  wrist.  The  jury  returned  a  verdict 
in  her  favor  in  the  amount  of  $225,  for  which  judgment  was 
entered. 

It  is  claimed  by  the  plaintiff  in  error  that  the  verdict  was 
against  the  weight  of  the  evidence;  that  the  plaintiff  did  not 
establish  her  claim,  and  that  the  court  below  erred  in  overruling 
the  motion  for  a  new  trial.  The  company  claims  that  the  car 
had  not  stopped  when  she  got  off,  and  that  she  was  thrown  down 
on  the  ground  by  reason  of  her  getting  off  or  trying  to  get  off 
a  moving  car,  and  that  it  was  unsafe  and  negligent  for  her  to 
undertake  to  do  so.  She  claims,  as  I  have  stated,  that  the  car 
had  in  fact  stopped.  Quite  a  large  number  of  witnesses  were 
called  on  behalf  of  the  defendant,  but  on  the  part  of  the  plaintiff 
the.  only  witness  called  was  herself,  and  the  statement  of  a  boy 
which  had  been  taken  was  used  as  his  testimony  in  behalf  of 
plaintiff.  A  number  of  small  boys,  most  of  them  newsboys,  were 
called  by  the  defendant.  They  were  standing  near  the  crossing 
at  the  time  of  the  accident,  waiting  for  papers.  The  most  of 
them  testified  that  at  the  time  plaintiff  got  off,  the  car  was 
moving.  Some  of  them  say  it  was  moving  at  some  speed  and 
others  that  it  was  moving  very  slowly ;  and  one  boy  who  was  in 
the  car,  as  a  passenger,  testified  to  that  in  substance.  The 
conductor  testified  that  she  undertook  to  get  off  about  the  middle 
of  the  street;  that  a  man  got  off  just  before  her,  jumping  off 
near  the  north  crossing — that  is,  the  first  crossing — while  the 
car  was  moving  south  with  some  speed.  The  conductor  testifies 
that  she  remained  on  until  the  car  was  within  about  three  feet 
of  the  other  crossing,  and  while  it  was  yet  moving  she  jumped 
off  and  fell  down.  He  testifies  on  cross-examination  that  she 
took  hold  of  the  hand  bar  with  her  right  hand,  with  her  face 
turned  to  the  back  end  of  the  car,  and  that  that  had  something 
to  do  with  her  falling  down.     The  conductor  testifies  that  the 
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car  was  moving  slowly,  that  it  moved  only  about  three  feet, 
in  his  judgment,  after  she  got  off.  He  says  that  it  all  happened 
very  quickly;  she  was  sitting  at  the  rear  end  of  the  car,  and 
sayB  that  she  came  out  quickly  on  the  platform  and  turned 
around  and  jumped  off. 

It  appears  pretty  clearly  from  the  evidence  that  the  man  did 
jump  off  before  she  did,  and  that  the  car  was  then  moving. 
One  of  the  boys  testified  that  he  saw  her  get  off;  that  the  car 
was  moving  slowly  at  the  time,  but  that  it  gave  a  sudden  jerk 
and  she  was  thrown  off.    He  says : 

"The  first  I  saw,  the  car  gave  a  jerk  and  she  fell,  and  the 
car  was  moving  just  slowly  when  she  fell." 

It  is  rather  difficult  to  tell  from  this  testimony,  taking  it 
all  together,  whether  the  car  at  the  time  she  undertook  to  get 
off  had  come  to  a  full  stop  or  was  moving  slowly — ^very  slowly. 
If  moving  at  all,  it  must  have  been  very  slowly,  for  the  con- 
ductor says  it  only  went  about  three  feet  after  she  got  off. 

Plaintiff  testified  positively  that  the  car  had  come  to  a  full 
stop;  that  she  was  standing  on  the  step  and  just  ready  to  get 
off,  and  the  signal  was  given  for  the  car  to  start,  and  she  was 
jerked  off  an'd  fell.  She  staggered  a  few  feet  after  she  got  off 
the  car,  according  to  the  testimony,  and  then  fell,  and  when 
she  did  fall  she  was  very  near  to  the  south  crossing  where  the 
car  should  stop. 

While  there  is  this  conflict  in  the  testimony,  and  the  witnesses 
called  by  the  defendant  outnumber  those  of  the  plaintiff,  we 
would  not  feel  justified  in  finding  that  the  verdict  was  so  clearly 
and  manifestly  against  the  weight  of  the  evidence,  that  the 
judgment  should  be  reversed  and  a  new  trial  granted.  The 
whole  transaction  happened  in  a  very  few  moments.  Thosa 
observing  it  might  very  easily  honestly  differ  as  they  do  differ 
in  some  of  the  details  of  the  occurrences.  It  all  happened  al- 
most in  an  instant. 

We  think  the  evidence  is  pretty  clear  that  the  car  was  moving 
when  the  man  got  off,  although  the  plaintiff  testified  that  the 
car  had  stopped  when  he  got  off  and  she  was  about  to  get  off 
when  it  started.    Taking  the  testimony  all  together,  it  is  quit^ 
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clear  that  the  ear  had  not  come  to  a  stop  when  the  man  jumped 
off. 

But  we  are  of  the  opinion  that  if  the  car  had  not  come  to  an 
absolute  stop,  if  it  was  moving  very  slowly,  and  just  about  to 
stop,  apparently,  and  she  was  standing  on  the  step  of  the  car 
ready  to  get  off,  and  the  car  was  started  suddenly  with  a  jerk 
and  she  was  jerked  off,  that  she  might  recover  under  that  state 
of  facts,  although  she  alleges  in  her  petition  that  the  car  had 
stopped,  and  that  before  she  had  reasonable  time  to  get  off  she 
was  thrown  off  by  the  starting  of  the  car.  Such  a  variance  as 
that  would  not  be  material  in  our  judgment;  it  would  not  be 
of  such  character  as  to  mislead  the  defendant  or  prejudice  it 
It  would  be  substantially  the  same  state  of  facts,  and  require 
the  same  testimony  to  meet  it,  and  the  only  variance  would  be 
that  the  car  did  not  come  to  a  full  stop  but  was  moving  very 
slowly  at  the  time  the  plaintiff  was  jerked  off.  The  gist  of  her 
action  after  all  was  that  she  was  a  passenger  on  a  car;  had 
notified  the  conductor  where  she  wished  to  get  off,  and  that  the 
signal  for  the  car  to  stop  was  given,  and  that  she  had  gone  out 
on  the  platform  and  was  on  the  step  ready  to  get  off  and  was 
soon  to  get  off;  and  that  when  she  was  in  that  position  the  car 
was  jerked,  and  she  was  thrown  off.  If  the  car  only  had  a 
foot  or  two  feet  more  to  go  before  making  a  full  stop,  it  could 
be  said  to  be  moving,  but  that  would  be  a  variance  so  slight, 
from  the  allegations  of  her  petition,  that  it  certainly  could  not 
work  any  prejudice  to  the  railroad  company. 

The  case,  however,  was  submitted  to  the  jury  by  the  court 
upon  the  proposition  that  they  must  be  satisfied  that  the  car 
had  stopped  as  she  alleged  in  her  petition,  and  that  as  she  was 
about  to  get  off  it  was  started  without  warning  to  her  and  she 
was  thrown  off.  Upon  the  question  of  whether  such  a  variance 
as  that  would  be  material,  we  call  attention  to  the  case  of  Holmes 
V.  The  Ashtabula  Rapid  Transit  Co.,  10  0.  C.  D.,  page  638,  a 
case  in  which  one  of  the  members  of  this  court  sat,  where  a 
similar  question  is  discussed.  Our  conclusion  is  that  the  verdict 
of  the  jury  should  not  be  disturbed. 

Counsel  for  the  defendant  in  error  insist  that  a  penalty  should 
be  imposed  upon  the  plaintiff  in  error.    We  think  that  there 
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was  reasonable  ground  for  filing  the  petition  in  error  in  this 
court.  The  case  upon  the  facts  might  be  said  to  be  a  close  one, 
therefore  no  penalty  will  be  inflicted ;  but  the  judgment  of  the 
court  of  common  pleas  will  be  aflSrmed. 

Smith  &  Baker,  for  plaintiff  in  error. 

Alonzo  O.  Duer  and  0.  8.  Brumback,  for  defendant  in  error. 


PROOF  AS  TO  BRKAGH  OP  EXPRESS  GUARANTIES  AS  TO 

«  MACHINERY  SOLD. 

[Circuit  Court  of  Cuyahoga  County.] 

Cleveland  Punch  &  Shear  Works  Co.  v.  Consumers  Cab* 

BON  Co. 

Decided,  September,  1904. 

Pleadinff — Averments  of  Cross-Petition  as  to  Quaranties—Oood  for 
Purpose  of  Letting  in  Proof — Showing  Special  Damages  Sustained 
— Evidence — Contracts  for  Machinery  loith  Express  Guaranty. 

Suit  was  brought  for  balance  due  under  a  written  contract  for  ma- 
chinery  sold  defendant  with  certain  express  guaranties. 

Defendant  answered,  admitting  the  contract  and  delivery  of  ma- 
chinery, but  denying  that  it  complied  with  said  guaranties. 

By  cross-petition,  in  addition  to  averring  that  the  machinery  did 
not  comply  with  the  expressed  guaranties,  defendant  averred  that 
being  about  to  engage  in  a  certain  business  involving  a  large  invest- 
ment for  the  purchase  of  land  and  the  erection  of  buildings  and  ma- 
chinery, and  the  employment  of  many  operators  at  large  expense,  and 
needing  certain  machinery  without  which  its  business  could  not  be 
operated,  all  of  which  was  known  to  plaintiff,  and  which  machinery 
plaintifT  professed  to  be  able  to  furnish,  it  invited  plaintifC  to  furnish 
the  same,  and  plaintiff  professing  to  comply  with  said  agreement^ 
delivered  to  defendant  certain  items  of  machinery  which  it  represented 
would  comply  with  said  terms,  and  defendant,  relying  upon  said  rep- 
resentations, placed  the  same  in  position  and  expended  large  sums  in 
its  attempt  to  use  it;  that  by  the  failure  of  said  machinery  as  afore- 
said, defendant's  plant  could  not  be  fully  operated,  to  its  damage,  etc. 

Motion  was  made  to  strike  out  said  additional  averments  in  the 
cross-petition,  which  was  overruled. 

Held:  That  while  proof  could  not  be  received  under  said  averments 
to  establish  implied  guaranties,   different  from  or  additional   to  the 
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guarantied  expressed  in  the  contract,  the  averments  were  proper  for 
the  purpose  of  letting  in  proof  as  to  special  damages  sustained  by  the 
defendant  by  reason  of  the  breach  of  the  expressed  guaranties*  and  the 
motion  being  addressed  to  the  sound  discretion  of  the  trial  court,  the 
judgment  will  not  be  reversed  for  the  overruling  of  said  motion. 

Winch,  J.  (sittiDg  in  place  of  Judge  Donahue) ;  Voorhees, 
J.,  and  McCarty,  J.,  concur. 

Error  to  the  Court  of  Common  Pleas  of  Fairfield  County. 

The  motion  to  strike  the  bill  of  exceptions  from  the  files  in 
this  case  has  been  granted  for  the  reasons  stated  in  Taije  v. 
Peitie  (unreported). 

The  plaintiff  brought  its  action  in  the  common  pleas  court 
to  recover  a  balance  due  on  a  written  contract  for  the  sale  to 
the  defendant  of  three  hydraulic  mold  presses  as  shown  in  blue 
prints  in  the  possession  of  the  defendants,  one  six  plunger 
horizontal  pump  as  shown  by  said  blue  prints,  and  one  accumu- 
lator of  capacity  of  power  and  dimensions  to  take  care  of  said 
set  of  pumps;  all  of  said  machinery  was* to  be  furnished  within 
three  months,  it  being  guaranteed  that  it  should  have  the  capa- 
city to  make  330  impressions  per  hour  on  each  press  and  to  be 
of  ample  strength  to  stand  the  pressure  of  6,000  lbs.  per  square 
inch,  the  effective  stroke  of  said  presses  to  be  one  inch. 

It  is  alleged  in  the  petition  that  the  time  for  the  delivery  of 
said  machine  was  extended  by  the  defendant;  that  plaintiff  de- 
livered the  machinery,  and  that  it  was  as  guaranteed  in  the 
contract;  that  the  defendant  received  the  machinery,  accepted 
it,  immediately  put  it  into  use,  has  ever  since  used  it,  and, 
having  paid  $r?^000  on  the  contract  price,  refuses  to  pay  the 
balance  due,  amounting  to  some  $1,901. 

The  defendant  filed  an  answer  to  this  petition,  admitting  the 
making  of  the  contract  and  the  delivery  of  machinery,  but 
denying  that  the  machinery  delivered  complied  with  any  of  the 
guaranties  contained  in  the  contract.  While  admitting  the  pay- 
ment of  $2,000,  the  defendant  says  that  said  payment  was  made 
before  the  machinery  could  be  fully  tested,  and  before  it  was 
advised  that  it  was  not  as  guaranteed.  The  answer  also  con- 
tains a  cross-petition,  in  which  the  defendant,  in  addition  to 
setting  up  the  failure  of  the  machinery  to  comply  with  the  guar- 
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anties  in  the  contract,  averred,  in  substance,  that  it  was  engaged 
in  the  construction  of  a  factory  designed  for  the  purpose  of 
manufacturing  carbons;  that  a  large  amount  of  capital  was 
being  invested  in  grounds  and  buildings ;  that  a  sufficient  num- 
ber of  expert  operators  had  been  by  it  employed  at  large  ex- 
pense; all  of  which  was  well  known  to  plaintiff;  that  the  de- 
fendant required  certain  presses,  pumps  and  other  machinery 
to  enable  it  to  successfully  manufacture  carbons,  and  without 
which  said  machinery  could  not  be  operated;  that  the  plaintiff 
professed  to  be  able  to  manufacture  and  supply  said  machinery 
to  defendant;  that  the  plaintiff  knew  that  the  operation  of  said 
plant  was  dependent  upon  the  furnishing  of  said  machinery; 
that  the  plaintiff,  professing  to  comply  with  said  agreement, 
delivered  to  defendant  certain  items  of  machinery,  which  it 
represented  would  comply  with  said  terms,  and  the  defendant, 
relying  upon  said  representations,  placed  the  same  in  position 
and  expended  large  sums  of  money  in  its  attempt  to  use  it;  that 
by  the  failure  of  said  machinery  as  aforesaid  defendant's  said 
plant  could  not  be  fully  operated,  and  defendant  lost  in  laige 
part  the  use  and  service  thereof,  to  its  damage  in  the  sum  of 
$20,000,  for  which  it  asks  judgment  against  the  plaintiff. 

A  motion  to  strike  out  the  above  allegations  from  the  cross- 
petition  was  made  by  plaintiff  and  overruled,  defendant  ex- 
cepting. Reply  being  filed,  the  case  was  tried  to  a  jxuy,  re- 
sulting in  a  verdict  in  favor  of  the  defendant  on  its  cross- 
petition. 

In  this  court  the  motion  to  strike  the  bill  of  exceptions  from 
the  files  having  been  granted,  there  remains  for  consideration 
but  one  error  complained  of — ^that  is,  the  action  of  the  trial 
court  in  overruling  the  motion  to  strike  out  said  allegations 
from  the  cross-petition. 

It  was  urged  in  support  of  said  motion,  and  it  is  urged  in  this 
court,  that  the  only  purpose  for  which  evidence  could  be  offered 
in  support  of  the  allegations  asked  to  be  stricken  out  would 
be  to  establish  guaranties  not  expressed  in  the  contract — ^im- 
plied guaranties — ^such  as  that  the  machinery  was  fit  and  proper 
for  the  purposes  to  which  defendant  attempted  to  apply  it* 
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If  it  were  true  that  evidence  could  be  offered  under  the  alle- 
gations complained  of  for  said  purposes  alone,  the  case  would 
be  quite  doubtful,  but  we  are  of  opinion  that  consequential 
damages  might  be  shown  under  said  allegations  as  iGiowing  di- 
rectly from  JBL  breach  of  the  guaranties  expressed  in  the  con- 
tract The  guaranties  expressed  all  related  to  the  operation  of 
the  machinery  in  a  particular  business  and  not  to  its  material 
and  workmanship.  It  was  to  have  the  capacity  of  a  certain 
number  of  impressions,  to  withstand  an  enormous  pressure  and 
to  have  a  specified  effective  stroke. 

It  was  designed  according  to  blue  prints  prepared  by  the 
plaintiff  and  its  operation  prescribed  by  it.  It  is  apparent  from 
the  pleadings  that  it  was  delivered  by  the  plaintiff  to  be  used 
in  defendant's  business^  and  may  not  defendant  show  that  the 
guaranties  expressed  in  the  contract  were  such  as  alone  made 
it  suitable  therefor?  The  situation  of  the  parties  when  they 
entered  into  the  contract  may  be  inquired  into.  The  rule  that 
parol  testimony  is  not  admissible  to  contradict  or  add  to  a 
written  contract  does  not  forbid  inquiring  into  the  object  of  the 
parties  in  executing  it.    Brick  v.  Brick,  98  U.  S.,  514. 

Had  plaintiff  failed  to  deliver  any  machinery  at  all  under 
said  contract,  there  would  be  no  question  as  to  the  relevancy  of 
the  allegations  complained  of.  We  would  then  apply  the  rule 
laid  down  in  the  recent  case  of  Champion  Ice  Mfg.  &  Cold 
Storage  Co.  v.  Iron  Works  Co.,  68  Ohio  St.,  229,  that  consequen- 
tial damages  may  be  recovered,  if  the  circumstances  are  known 
to  the  parties  at  the  time  of  making  the  contract 

Might  not  the  defendant  be  able  to  show — ^under  its  allega- 
tions, that  the  machinery  was  not  according  to  the  written  guar- 
anties— such  failure  to  comply  with  said  guaranties  as  amounted 
to  a  total  failure  to  comply  with  the  contract?  If  it  could,  or 
if  the  proof  tended  to  establish  such  failure  of  the  expressed 
guaranties  as  rendered  the  machinery  valueless  to  the  defendant 
in  its  business,  the  allegations  complained  of  would  be  proper, 
and  the  purpose  of  them  would  be  to  give  an  opportunity  for 
the  introduction  of  testimony  as  to  the  special  damages  sus- 
tained by  the  defendant,  said  special  damages  being  consequen- 
tial upon  a  breach  of  the  expressed  guaranties  and  growing  out 
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of  a  failure  to  comply  with  the  written  contract  and  not  arising 
from  the  breach  of  any  implied  guaranties  as  claimed  by  the 
plaintiff  in  its  motion. 

It  would  seem  that  in  this  case  the  warranties  contained  in 
the  written  contract  were  made  with  express  reference  to  the 
particular  situation  of  the  parties.  Such  being  the  case,  the 
allegations  in  the  cross-petition  asked  to  be  stricken  out  would 
not  be  prejudicial  to  the  plaintiff.  That  the  cross-petition  is 
open  to  some  criticism  on  the  ground  of  irrelevancy  and  re- 
dundancy does  not  make  the  ruling  of  the  trial  judge  so  erron- 
eous as  to  require  a  reversal  on  that  ground.  Good  pleading 
excludes  the  statement  of  evidential  facts,  but  special  damages 
must  be  pleaded. 

"The  question  as  to  redundancy  and  irrelevancy  is  in  general 
addressed  to  the  disicretion  of  the  court,  and  its  decision  usually 
depends  upon  the  nature  of  each  case."  Swan,  Prac.  &  Prec., 
219. 

In  this  case  we  do  not  think  there  was  such  abuse  of  discre- 
tion on  the  part  of  the  trial  judge  in  overruling  the  motion  to 
strike  out  as  to  require  a  reversal  of  the  case  on  that  ground, 
and  the  judgment  is  therefore  affirmed. 


OlUttK  ASSESSING  COSTS  AGAINST  PLAfNTflFT  S  ATTORNEY 

NOT  APPEALABLE. 

[Circuit  Court  of  Lucas  County.] 
William  Capaul  v.  The  Toledo  &  Western  Railway  Company. 

Decided,  October  10,  1904. 

Appeal — Does  not  Lie  to  a  Proceeding — Ancillary  to  the  Main  Action — 
Assessment  of  Costs  Against  Attorney  for  Bringing  UnautJiorissed 
Suit — Civil  Actions, 

The  assessment  of  the  costs  against  an  attorney  who  had  brought  the 
suit  without  authority  is  not  a  civil  action,  but  is  ancillary  to 
the  main  action,  and  is  not  appealable.  Error  only  can  be  pros^ 
ecuted  to  such  a  Judgment. 
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Hull,  J. ;  Haynes,  J.,  and  Parker,  J.,  concur. 

Heard  on  motion  to  dismiss  appeal. 

This  was  heard  before  us  on  motion  to  dismiss  the  appeal  on 
the  ground  that  the  order  or  judgment  of  the  court  of  common 
pleas  was  not  appealable. 

The  action  was  brought  by  the  plaintiff  against  the  railway 
company  to  recover  for  personal  injuries.  At  the  time  he  com- 
menced the  action  he  was  a  resident  of  the  state  of  Michigan, 
and  soon  after  its  commencement  a  motion  was  filed  to  require 
him  to  give  security  for  costs.  This  motion  was  sustained,  and 
he  was  ordered  to  give  security  within  a  certain  time.  He  failed 
to  do  this,  and  a  motion  was  made  to  dismiss  the  action 
on  that  ground,  and  the  cause  came  on  for  hearing  upon 
that  motion,  and  the  plaintiff  came  in  person,  and  also  his 
counsel  into  open  court,  and  the  record  recites  that  the  plaintiff 
represented  to  the  court  that  the  action  had  been  brought  by 
counsel  of  record  without  any  authority  for  bringing  it;  and 
the  court,  after  hearing  the  testimony  upon  that  question,  ad- 
judged all  of  the  costs  in  the  action  against  the  plaintiff's  at- 
torney; and  counsel  feeling  aggrieved  by  that  order,  appealed 
from  the  action  of  the  court,  and  we  are  asked  to  dismiss  the 
appeal  on  the  ground  that  the  case  is  not  appealable. 

The  record  recites  that  the  court  having  heard  the  evidence 
on  the  part  of  the  plaintiff,  and  also  the  evidence  of  his  coun* 
sel,  finds  that  before  the  commencement  of  the  action  there  had 
been  a  full  and  complete  settlement  entered  iQto  between  the 
railway  company  and  the  plaintiff,  and  that  at  the  time  of 
bringing  the  action  there  was  no  cause  of  action  against  the 
defendant;  and  finds  further  that  upon  the  next  day  after 
the  filing  of  the  petition  in  the  case,  the  plaintiff  notified  his 
counsel  that  he  had  not  authorized  him  to  bring  the  suit,  and 
the  court  finds  that  the  action  was  brought  by  counsel  without 
any  authority  for  doing  so;  and  after  making  these  findings, 
the  court  adjudged  all  of  the  costs  against  the  plaintiff's  attor- 
ney, and  from  this  he  appealed. 

It  is  claimed  that  plaintiff's  counsel  can  not  appeal  from 
this  order  of  the  court  of  common  pleas,  but  that  he  should  have 
prosecuted  error.    There  is  no  order  in  the  record  formally  dis- 
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missing  the  action,  although  that  was  evidently  done  by  the 
court,  for  in  the  certified  copy  of  the  entries  upon  the  appear- 
ance docket  there  appears  on  the  day  that  this  motion  was 
heard,  this  entry:  ''Dismissed  at  the  costs  of  plaintiff's  coun- 
sel,'' naming  him  in  the  entry.  So  evidently  that  order  was 
made  by  the  court  and  entered  upon  the  court  docket. 

The  right  of  appeal  is  purely  a  statutory  matter,  and  without 
a  statute  authorizing  it  no  appeal  can  be  taken  and  the  judg- 
ment of  the  trial  court  is  final;  and  the  question  is,  whether 
under  the  statute  in  a  matter  of  this  kind,  an  appeal  may  be 
taken.    Section  5226,  Revised  Statutes,  provides  that— 

**In  addition  to  the  cases  and  matters  specially  provided  for, 
an  appeal  may  be  taken  to  the  circuit  court  by  a  party  or  other 
person  directly  affected,  from  a  judgment  or  final  order  in  a 
civil  action,  rendered  by  the  common  pleas  court,  and  of  which  it 
had  original  jurisdiction,  if  the  right  to  demand  a  jury  therein 
did  not  exist." 

It  is  not  claimed  that  the  right  to  appeal  in  this  case  is  given 
by  any  other  statute  than  this,  and  so  the  question  is,  whether 
this  authorizes  it.  It  provides  that  an  appeal  may  be  taken  to 
the  circuit  court  by  a  party  or  other  person  directly  affected 
from  a  judgment  or  final  order  in  a  civil  action,  etc.  It  will  be 
observed  that  the  statute  authorizes  appeals  from  judgments 
or  final  orders  in  a  civil  action.  Section  4971,  Revised  Statutes, 
provides  there  shall  be  but  one  form  of  action,  and  it  shall  be 
known  as  a  civil  action.  Section  4972,  Revised  Statutes,  pro- 
vides that — 

*'In  every  civil  action  the  party  complaining  shall  be  known 
as  the  plaintiff  and  the  adverse  party  as  the  defendant. ' ' 

In  many  instances,  the  Supreme  Court  has  held  that  orders 
of  the  court  of  common  pleas  could  not  be  appealed  from,  on 
the  ground  that  the  order  was  not  made  in  a  civil  action. 

It  has  been  held  that  where  an  award  of  arbitrators  has  been 
filed  in  the  court  of  common  pleas,  exceptions  thereto  over- 
ruled, and  judgment  upon  the  award,  under  Sections  5608  and 
5612,  Revised  Statutes,  the  case  was  not  appealable  to  the  dis- 
trict court  (Moore  v.  Boyer,  42  0.  S.,  312). 

A  proceeding  under  Section  536  of  the  code  (Section  5358)  by 
petition  in  the  court  of  common  pleas  to  vacate  a  judgment  ren- 


CIECUIT   COTIRT  REPOETS— NEW   SEHIES.       265 


1W4.  ]  Lucas  County. 


dered  by  that  court  at  a  former  term,  and  to  reinstate  the  case 
on  the  docket  for  trial,  is  not  appealable,  such  proceeding  not 
being  a  civil  action,  but  a  special  proceeding  in  an  action  after 
judgment,  and  subject  to  review  only  on  error  {Taylor  v.  Fitch 
et  al,  12  O.  S.,  169). 

An  order  confirming  the  report  of  partition  and  adjudging 
costs  is  not  appealable  (Jordan  v.  Jordan,  8  C.  C,  431). 

In  our  judgment,  this  proceeding,  whatever  it  was,  was  not  a 
civil  action.  It  is  true  that  counsel  against  whom  these  costs 
were  adjudged  had  no  right  to  a  trial  by  jury.  He  was  within 
the  statute,  so  far  as  that  was  concerned.  It  does  not  appear 
whether  he  demanded  a  jury  or  not;  but  he  had  no  right  to 
one.  The  action  in  which  this  proceeding  was  had — the  action 
against  the  railway  company — was  a  case  where  a  right  to  trial 
by  jury  existed,  it  being  an  action  for  personal  injuries.  It  is 
evident  from  what  is  said  in  Section  4972,  that  a  "civil  ac- 
tion" is  one  where  there  are  parties  plaintiff  and  defendant,  and 
pleadings  and  all  other  things  necessary  to  and  that  surround 
an  action.  In  this  proceeding  there  was  no  plaintiff,  unless  the 
judge  might  be  called  the  plaintiff,  and  it  will  hardly  be  said 
that  counsel  could  be  called  the  defendant.  It  was  an  incident 
growing  out  of  the  main  action,  ancillary  to  it— an  assessment 
of  costs  against  the  plaintiff's  attorney,  who  was  not  even  a 
party  to  the  original  action.  It  was  in  the  nature  of  punishment, 
probably,  meted  out  by  the  court  to  counsel  for  bringing  an 
action  without  authority,  which  the  court  found  from  the  evi- 
dence had  been  done.  It  seems  to  us  that  this  can  not  be  said 
in  any  sense  to  have  been  a  civil  action.  It  was  a  mere  pro- 
ceeding. It  may  have  been  in  the  nature  of  a  proceeding  in 
contempt,  but  whatever  it  was,  it  was  not  a  civil  action  under 
the  statute. 

It  is  said  by  counsel  in  argument  that  the  evidence  did  not  sus- 
tain the  findings  of  the  court,  but  we  have  no  bill  of  exceptions 
before  us,  and  so  we  are  not  able  to  examine  that  question.  All 
that  we  can  know  is  contained  in  this  record.  The  matter  came 
up  before  the  court  on  the  complaint  of  the  plaintiff  that  suit 
had  been  commenced  without  his  authority,  and  the  finding  of 
the  court  upon  that  claim  is  set  forth  in  the  record,  and  the 
counsel's  remedy,  if  he  had  any,  was  by  proceedings  in  error. 
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He  might  have  prosecuted  error  unquestionably  and  had  the 
question  passed  on  by  this  court.  Whether  the  court  erred  or 
not,  is  not  before  us  at  this  time ;  but  we  are  clear  that  there  is 
BO  right  of  appeal,  and  the  motion  to  dismiss  the  appeal  will 
be  sustained. 

L.  H,  Wilkinson,  for  plaintiff  in  error. 

JJ.  0.  Denman,  for  defendant  in  error. 


DUILATION  OP  OE.  LEASE. 

.    [Circuit  Court  of  Wood  County.] 

Thomas  H.  Meek  v.  M.  R.  Cooney  et  au 

Decided,  April  Term,  1904. 

Lease — Carrying  Right  to  Drill  for  Oil  and  Gkw — Failure  to  Drill 
Well  within  Prescribed  Time,  and  to  Pay  Rental  when  Due — 
Works  a  Forfeiture. 

An  oil  and  gas  lease  which  contains  the  provision  that  "in  case  no 
well  is  completed  within  ninety  days  from  this  date  then  this 
grant  shall  become  null  and  void,  unless  the  second  party  shall 
I>ay  first  party  five  doUaris  for  each  month  thereafter  said  com- 
pletion is  delayed/'  becomes  void  upon  failure  to  complete  a  well 
within  the  prescribed  time,  unless  the  rental  named  in  the  lease 
is  paid  each  month  as  it  falls  due. 

Hull,  J.  (orally) ;  Haynes,  J.,  and  Parker,  J.,  concur. 

This  case  comes  to  this  court  upon  appeal  from  the  judgment 
of  the  court  of  common  pleas.  The  action  was  brought  by  the 
plaintiff,  Meek,  to  enjoin  th«  defendant  from  drilling  an  oil 
well  upon  his  premises  or  extracting  the  oil  or  gas  therefrom. 
A  temporary  injunction  was  allowed  by  the  court  below,  and 
upon  a  hearing  to  dissolve  the  injunction,  a  number  of  affi- 
davits were  used,  and  upon  that  hearing,  by  consent  of  the 
parties,  the  lower  court  entered  final  judgment,  and  in  this 
court,  by  consent  of  parties,  the  hearing  was  had  upon  the  affi- 
davits used  in  the  court  below.  The  question  is  whether  the 
plaintiff  was  entitled  to  the  injunction  that  he  asked  for.  He 
appears  to  be  the  owner  of  about  forty-five  acres  of  land  in 
this  county,  and  on  the  14th  day  of  September,  1901,  he  made  a 
gas  and  oil  lease  to  the  defendant,  Cooney,  thereby  granting  to 
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Cooney  all  the  oil  and  ^s  in  and  under  said  premises.     The 
lease  contained  this  provision: 

'*In  case  no  well  is  completed  within  ninety  days  from  this 
date,  then  this  grant  shall  become  null  and  void,  unless  second 
party  shall  pay  first  party  five  dollars  for  each  month  there- 
after said  completion  is  delayed." 

No  well  was  drilled  within  ninety  days  after  the  making  of 
the  lease,  or  ever  drilled  by  the  defendant  or  his  grantee,  the 
ninety  days  expiring  December  14,  1901,  and  on  March  11,  1902, 
the  fifteen  dollars  rent  then  due  was  paid  to  the  plaintiff,  Meek, 
which  paid  the  rental  to  March  14.  No  rent  was  paid  to  plaint- 
iff after  that  time.  But  it  is  claimed  it  was  paid  to  another  for 
liim.  On  the  date  of  the  commencement  of  this  suit,  January 
10,  1903,  the  defendant  was  about  to  drill  a  well  upon  the  prem- 
ises in  question,  and  this  the  plaintiff  sought  to  enjoin,  making 
one  Frank  Wolf,  who  was  to  do  the  work  for  Cooney,  a  party 
also.  Other  persons  had  become  interested  in  this  property, 
but  they  are  not  made  parties  to  this  action,  the  action  being 
between  the  original  parties  and  Wolf. 

It  is  claimed  by  the  defendant,  Cooney,  that  soon  after  Jan- 
uary 14,  1902,  it  was  agreed  between  him  and  Meek  that  the 
rent  need  not  be  paid  monthly  as  provided  for  in  the  lease. 
The  defendant  claims  that  the  plaintiff  said  he  preferred  to  let 
it  accumulate  until  it  amounted  to  some  considerable  sum,  so 
that  he  could  use  it  to  better  advantage.  Plaintiff  denies  hav- 
ing ever  agreed  that  the  payments  need  not  be  made  monthly 
as  provided  for  in  the  lease.  In  fact,  he  claims  to  have  had  need 
of  the  money  as  often  as  he  could  get  it,  at  least  once  a  month, 
and  could  liave  used  it  of  tener.  He  appears  to  have  been  as  poor 
as  a  man  oould  be  and  own  land  in  this  county,  and  he  denies 
that  he  ever  agreed  to  defer  the  date  of  these  payments. 

The  payment  of  March  11,  1902,  was  the  last  one  made  di- 
rectly to  plaintiff.  When  the  14th  of  April  came,  no  rent  was 
paid,  five  dollars  being  due  at  that  time,  unless  the  contract  had 
been  modified  as  claimed.  Seven  days  after  that,  the  21st  of 
April,  Meek  made  another  lease  of  these  premises  to  Bankey  & 
Moore,  and  on  the  18th  of  June  the  defendant,  Cooney,  having 
heard  of  this  lease  to  Bankey  &  Moore,  visited  ileek  at  his 
home  in  company  with  one  Schroder,  a  justice  of  the  peace  of 
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that  township,  and  offered  Meek  twenty  dollars,  which  would 
have  paid  the  back  rental  of  three  months  to  June  14,  and 
a  month  in  advance.  This  money  Meek  refused  to  accept,  and 
stated  that  he  had  leased  the  premises  to  other  parties.  It  is 
claimed  by  Cooney  that,  though  Meek  refused  to  accept  the 
money,  he  agreed  that  it  might  be  paid  over  for  him  to 
Schroder,  whom  Cooney  seems  to  have  taken  with  him  as  his 
counsel,  and  it  is  claimed  by  Cooney  that  he  paid  each  month's 
rent  thereafter  to  Sohroder  for  Meek  until  this  action  was  com- 
menced. But  Meek  has  never  taken  any  of  the  money,  or  de- 
manded any  of  it  from  Schroder,  and  if  it  was  paid  to  Schro- 
der, it  still  remains  in  his  hands.  Affidavits  were  read  on  be- 
half of  both  parties,  and  we  have  reached  the  conclusion  that 
the  defendant  has  not  established  his  claim. 

The  provision  in  the  contract  is  clear  that  this  rent  was  to 
be  paid  monthly;  unless  it  was  paid  monthly,  in  case  no  well 
was  drilled  in  ninety  days,  the  lease  was  to  become  null  and 
void.  To  vary  the  written  contract  the  testimony  should  be 
clear  and  convincing.  There  is  a  conflict  in  the  evidence. 
The  witnesses  for  the  defendant  outnumber  those  offered  by 
the  plaintiff,  but  it  seems  to  us  that  the  weight  of  the  evi- 
dence, considering  all  the  circumstances,  is  in  favor  of  the 
plaintiff  against  this  claim  of  variation  or  modification  of 
the  contract.  No  sufficient  reason  is  given  why  Meek  should 
have  requested  that  this  rent  be  not  paid  every  month  as 
provided  for  in  the  contract.  He  denies  that  any  arrange- 
ment of  that  kind  was  ever  made,  and  claims  that  it  was  only 
after  much  importuning  on  his  part  that  the  fifteen  dollars  was 
in  fact  paid.  The  evidence  shows  he  was  badly  in  need  of 
money;  was  old,  poor  and  infirm,  and  we  think  that  the  claim 
of  the  defendant  is  unreasonable  and  not  sustained.  Meek  de- 
nies that  he  agreed  that  the  money  might  be  deposited  with 
Squire  Schroder  for  him.  It  is  conceded  that  he  has  not  ac- 
cepted any  money  since  March  14, 1902,  nor  is  it  claimed  that  he 
had  ever  asked  Schroder  for  any  money.  According  to  the  terms 
of  the  lease,  if  no  well  was  drilled  in  ninety  days,  it  became 
null  and  void  unless  the  rent  was  paid  each  month  thereafter, 
and  Meek  had  the  right  to  so  consider  it  and  treat  it,  which  he 
did  by  making  a  lease  to  the  other  parties. 
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The  effect  of  a  clause  such  as  this  in  an  oil  lease  is  consid- 
ered in  the  case  of  Vaft  Etten  v.  Kelly,  66  Ohio  St.,  page  605. 
The  court  say  in  the  opinion  on  page  610 : 

**The  plaintiff  below  claims  that  the  words  'unless  second 
party  shall  pay  to  said  first  party  thirty  dollars  each  and  every 
month  in  advance  while  such  completion  is  delayed,'  there  lies 
a  promise  to  pay  thirty  dollars  per  month  for  such  delay.  This 
is  not  tenable.  The  full  force  and  effect  of  this  'unless'  clause, 
taken  by  itself,  is,  to  give  the  lessee  the  option  by  making  such 
payment  to  continue  the  lease  in  force  to  the  end  of  tflie  term 
without  completing  the  first  well,  or  upon  failure  to  make  such 
payment,  allow  the  lease  to  become  null  and  void  at  the  end  of 
thirty  days  after  the  date  of  the  lease.'* 

So  that,  unless  Meek  had  waived  the  condition  of  the  lease 
that  the  rent  sfliould  be  paid  monthly,  on  the  failure  of  Cooney' 
to  pay  the  rent  when  it  was  due  in  April,  the  lease  in  our  opin- 
ion became  void.  It  is  said  that  there  was  no  consideration  in 
any  event  for  an  agreement  on  the  part  of  Meek  to  alter  this 
contract,  so  as  to  waive  the  payments  monthly;  no  new  con- 
sideration moving  to  him.  But  if  such  an  agreement  was  made 
between  Meek  and  Cooney,  it  would  amount  to  a  waiver  on  the 
part  of  Meek,  and  he  could  not  take  advantage  of  this  clause 
of  forfeiture  on  the  ground  that  rent  had  not  been  paid  monthly ; 
but  we  think  that  the  defendant  has  not  established  his  claim 
that  this  contract  was  varied;  and  if  that  is  true,  then  the 
lease  became  void  on  the  14th  of  April  when  the  default  in  the 
payment  of  the  rent  occurred,  and  nothing  occurred  after  that 
to  revive  the  lease.  No  well  was  attempted  to  be  drilled  until 
January,  1903,  when  this  action  was  commenced  to  enjoin.  At 
this  time  the  ninety  days  within  which  a  well  was  to  be  drilled 
had  long  since  expired,  and  the  lessee  was  in  default  for  the 
rent  and  had  been  since  March  of  the  year  before,  and  had, 
therefore,  lost  his  right  to  drill  for  oil  on  the  premises.  By 
the  ''unless  clause"  he  had  the  privilege  of  keeping  the  lease 
alive  by  paying  the  rent;  thus  he  failed  to  do,  and  thereby  lost 
his  rights  under  the  lease. 

An  injunction  will  be  granted  as  prayed  for  and  the  same 
decree  entered  as  in  the  court  below. 

Thos.  P.  Conley,  for  plaintiff. 

Andrews  &  Andrews  and  Baldwin  &  Harrington,  for  de- 
fendants. 
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JURY  FEES  IN  CONDEMNATION  CASES. 

[Circuit  Court  of  Hamilton  County.] 

The  Cincinnati,  Milford  &  Loveland  Traction  Co.  v.  Phil- 

OMENA  Felix. 

Decided,  January  2,  1904. 

Constitutional  Lau>— Costs — Jury  Fees  in  Condemnation  Cases — Majf 
he  Legally  Assessed  Against  the  Corporation. 

Section  6451,  providing  that  in  condemnation  cases  the  jury  fees  shall 
be  paid  as  a  part  of  the  costs  by  the  corporation  seeking  to  ap- 
propriate the  land,  imposes  no  burden  upon  one  suitor  or  class  of 
suitors  from  which  others  similarly  situated  are  exempt,  and  is 
therefore  not  in  conflict  with  Section  26  of  Article  II  of  the  Ohio 
Constitution. 

GiFPEN,  J. ;  Swing,  J.,  and  Jelke,  J.,  concur. 

It  is  claimed  that  the  court  erred  in  taxing  the  jury  fees  as 
a  part  of  the  costs  to  be  paid  by  the  plaintiff  in  the  proceedings 
to  appropriate  private  property  and  assess  the  compensation 
therefor,  for  the  reason  that  Section  6451,  Revised  Statutes,  is 
unconstitutional'  and  void. 

In  such  proceedings  under  Chapter  8,  Title  II  of  the  Revised 
Statutes,  the  right  of  trial  by  jury  is  provided  for  and  unim- 
paired, except  by  the  requirement  that  the  jury  fees  shall  be 
paid  as  a  part  of  the  costs  by  the  corporation  seeking  to  ap- 
propriate the  property. 

''Costs  are  unknown  to  the  common  law.  They  are  given  only 
by  statute  and  may  be  changed  or  entirely  taken  away  by  the 
will  of  the  Legislature"  {Farrier  v.  Cairns,  5  Ohio,  45). 

It  would  therefore  be  within  the  power  of  the  Legislature 
to  provide  that  the  parties  in  all  jury  trials  should  pay,  as  a 
part  of  the  costs,  the  fees  allowed  by  statute  to  the  jury;  and 
the  only  question  then  in  this  case  is  whether  there  is  an  un- 
lawful discrimination  against  corporations,  the  jury  fees  in 
ordinary  trials  being  paid  by  the  county  treasurer  on  the  war- 
rant of  the  county  auditor. 

Individuals  may  not  invoke  the  power  of  eminent  domain, 
and  all  private  corporations  that  may  resort  to  it  are  subject  to 
the  provisions  of  Section  6451,  Revised  Statutes,  which  imposes 
no  bnrdon  upon  one  suitor  or  class  of  suitors  from  which  others 
similarly  situated  are  exempt     In  the  case  of  SneU  v.  Street 
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Railway  Co.,  60  O.  S.,  256,  Judge  Williams,  delivering  the 
opinion  of  the  court,  says,  at  page  267 : 

''It  has  never  been  regarded  as  essential  to  the  validity  of 
remedial  procedure  that  it  should  be  applicable  in  all  its  provi- 
sions to  all  persons  or  parties  alike.  Different  situations  and 
conditions  often  render  appropriate  and  necessary  different  pro- 
visions, the  necessity  or  propriety  of  which  rests  largely  in  tho 
legislative  discretion.'' 


The  case  of  SUberman  et  al  v.  Hay,  59  0.  S.,  528,  cited  by 
counsel  for  the  plaintiff  in  error,  is  not  in  point,  as  the  statute 
under  consideration  in  that  case  was  held  unconstitutional,  not 
because  it  required  a  deposit  of  a  certain  siun  of  money  for  the 
jury  fund,  but  because  it  applied  to  Cuyahoga  county  alone, 
and  being  a  law  of  a  general  nature,  did  not  have  uniform 
operation  throughout  the  state. 

In  view  of  the  extraordinary  power  of  corporations  to  ap- 
propriate private  property  the  Legislature  deemed  it  wise,  in 
the  event  that  the  parties  could  not  agree  upon  the  compen- 
sation and  the  jury  was  impanneled  to  ascertain  the  amount, 
that  the  cost  thereof  should  be  taxed  against  the  corporation 
appropriating  the  land. 

We  think  therefore  that  this  section  of  the  statutes  is  not  in 
conflict  with  Section  26,  Article  II  of  the  Constitution,  and  the 
judgment  will  be  afSrmed. 

Gordon,  Granger  &  DeWitt  and  Charles  W.  Baker,  tor 
plaintiff  in  error. 

John  Nichols  and  Ampt,  Ireton  &  Collins,  for  defendant  in 
error. 


LIABILITY  UNDER  MORTGAGE  COVERING  PROPERTY 

RXCEIVED  IN  EXCHANGE. 

[Circuit  Court  of  Lucas  County.] 
Noah  A.  Whitney  v.  Julia  Meister  et  al. 

Decided,  June  25,  1904. 

Mortgage  Debt — Personal  LiaMUty  of  Grantee  Thereon — Who  Became 
Owner  of  the  Property  Subject  Thereto — Form  of  Decree — Personal 
Judgment  may  he  Entered,  When, 

Personal  judgment  can  not  be  taken  against  a  grantee,  who  has  be- 
come the  owner  of  land   subject  to  mortgage,  by  exchange  oC 
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properties,  until  the  land  has  been  sold  to  satisfy  the  mortgage 
and  it  is  found  that  a  deficiency  exists. 

Haynes,  J,  (orally) ;  Parker,  J.,  and  Hull,  J.,  concur. 

The  facts  in  this  case  are,  that  one  Matilda  Wechtel  and  her 
husband  were  possessed  of  certain  property  in  the  city  of  Toledo, 
on  Nebraska  avenue,  and  upon  Wabash  avenue,  upon  which 
there  were  two  mortgages,  one  in  favor  of  the  Ohio  Savings 
Bank  for  about  $2,000,  which  was  afterwards  transferred  to 
B.  B.  Mitchell  &  Co.,  and  the  other  to  Julia  Meister,  for  about 
$900.  Whitney  had  certain  parcels  of  land  in  Miami,  in  this 
county.  The  parties  entered  into  negotiations,  and  finally  con- 
cluded they  would  exchange  their  properties.  After  some  little 
negotiation  they  entered  into  a  written  contract  with  regard  to 
the  matter.  It  was  drawn  up  by  the  real  estate  men  who  were 
negotiating  the  sale.  It  is  claimed  by  plaintiff,  Julia  Meister, 
and  perhaps  by  Mr.  Wechtel,  that  at  the  time  the  trade  was 
finally  consummated  and  the  deed  made  there  was  some  con- 
versation in  regard  to  these  mortgages.  The  writing  had  pro- 
vided that  Mr.  Whitney  was  to  take  the  Nebraska  avenue 
property  subject  to  the  mortgages  of  $1,800  and  $925,  and 
it  is  claimed  on  behalf  of  Mrs.  Meister  that  at  the  time  the 
deed  was  executed  there  was  a  further  agreement  or  conver- 
sation wherein  Whitney  assumed  and  agreed  that  he  would 
pay  those  mortgages.  The  case  was  tried  to  the  court,  and 
the  court  rendered  a  personal  judgment  against  Noah  A.  Whit- 
ney in  favor  of  Julia  Meister  for  the  amount  of  her  mortgage 
of  $925  and  in  favor  of  B.  B.  Mitchell  &  Co.  for  the  amount  of 
their  mortgage  of  $1,800.  R.  B.  Mitchell  &  Co.  had  filed  a 
cross-petition  and  set  up  their  mortgage,  but  had  not  prayed 
for  a  personal  judgment. 

The  deed  that  was  made  by  Matilda  Wechtel  and  her  husband 
of  the  property  on  Nebraska  avenue  contained  this  clause: 

**They  will  warrant  and  defend  the  same  against  all  claim 
or  claims  of  all  persons  whomsoever,  except  a  certain  mortgage 
of  $1,800  held  by  the  Ohio  Savings  Bank  &  Trust  Company,  of 
Toledo,  Ohio,  and  a  second  mortgage  of  $925,  due  Julia  Meister, 
of  Toledo,  Ohio." 

The  contention  is,  so  far  as  the  case  is  prosecuted  in  error, 
that  the  court  of  common  pleas  erred  in  rendering  this  personaJl 
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judgment  in  the  first  instance  against  Whitney  for  the  amount 
of  these  mortgages,  the  judgment  and  decree  in  fact  being  an 
ordinary  decree  of  foreclosure  and  a  personal  judgment  for  the 
amount  of  the  mortgages  against  Whitney,  upon  the  claim  that 
there  was  an  arrangement  verbally  made  by  Whitney  at  the 
time  that  the  deed  was  executed  that  he  would  pay  the  mort- 
gages. It  appears  to  us  from  the  evidence  that  the  transaction 
was  closed  in  pursuance  of  the  written  contract,  and  that  this 
clause  in  the  deed  was  written  in  accordance  with  the  terms  of 
the  written  contract.  The  exchange  was  the  exchange  of  the 
properties.  It  is  true  that  in  their  own  minds  they  put  a  certain 
valuation  on  the  lands,  but  the  exchange  was  the  exchange  of 
the  properties,  subject  to  the  mortgage  on  one  side  and  the 
improvements  on  the  lots  and  lands  on  the  other. 

There  were  certain  matters  crept  into  the  suit,  and  some  eflPort 
to  show  the  value  of  the  property,  that  are  not  very  material  to 
this  question. 

The  Wechtels  did  in  fact  execute  a  mortgage  on  the  property 
which  they  received  for  about  $1,900,  and  that  was  made  up 
of  some  $750,  which  it  was  agreed  was  the  difference  in  the  trade, 
which  was  to  be  paid  by  the  Wechtels  to  Whitney  as  boot 
money,  and  the  amount  of  about  $925  that  was  due  upon  the 
property  fronting  on  Wabash  avenue  included  in  the  trade. 
The  Wechtels  held  this  Wabash  avenue  property  by  a  purchase 
contract  with  Mr.  Franklin,  of  this  city,  and  they  owed  some 
$925  on  the  purchase  money,  never  having  received  a  deed  from 
him.  They  assigned  their  contract  to  Whitney,  and  agreed  to 
pay  off  the  $925.  And  thereupon  they  executed  this  mortgage, 
and,  as  they  testified,  afterwards  paid  the  amount,  $925,  which 
they  were  to  pay  to  Mr.  Franklin,  into  the  hands  of  Mr.  Whit- 
ney. The  mortgage  of  Mrs.  Meister,  of  course,  was  at  the  time 
on  the  other  property,  and  the  property  was  taken  subject  to 
that  mortgage. 

We  think  the  court  erred  in  rendering  a  personal  judgment 
Sgainst  Mr.  Whitney  in  this  case  for  the  amount  of  those  mort- 
gages. We  think  under  the  law  of  the  land  the  plaintiffs  were 
not  entitled  to  such  judgment.  We  think  the  most  that  can  be 
said  is,  that  the  Wechtels  were,  under  the  transaction,  to  be 
indemnified  in  regard  to  those  mortgages.     The  law  stated  in 
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Jones  on  Mortgages  seems  to  be  sustained  by  a  great  many  au- 
thorities.    Section  748  of  Jones  on  Mortgages  says: 

^*  Personal  Liability  of  Purchaser. — A  deed  which  is  merely 
made  subject  to  a  mortgage  specified,  does  not  alone  render  the 
grantee  personally  liable  for  the  mortgage  debt  To  create  such 
liability  there  must  be  such  words  as  will  clearly  import  that  the 
grantee  assumed  the  obligation  of  paying  the  debt.  •  •  • 

**A  purchaser  of  land  accepting  a  deed  expressly  conveying 
it  subject  to  a  mortgage,  and  excepting  it  from  the  covenants,  is 
not  himself  personally  liable  to  pay  it,  unless  he  covenants  to 
do  so.  The  land  in  such  case  is  primarily  liable  as  between 
the  vendor  and  purchaser;  and  the  vendor  is  liable  for  any 
deficiency. ' ' 

We  are  cited  also  to  the  case  of  Thompson  v.  Thompson,  in  4 
O.  S.,  333,  as  sustaining  the  right  of  the  parties  to  the  judg- 
ment.   The  first  syllabiis  is  this : 

"It  seems  to  be  a  well-settled  principle,  that  the  purchaser  of 
an  incumbered  estate,  if  he  agree  to  take  it  subject  to  the  in- 
cumbrance, and  an  abatement  is  made  in  the  price  on  that  ac- 
count, is  bound  to  indemnify  his  grantor  against  the  incum- 
brance, whether  he  expressly  promise  to  do  so  or  not — a  promise 
to  that  effect  being  implied  from  the  nature  of  the  transac- 
tion.'' 

Perhaps  it  is  proper  to  make  a  statement  with  regard  to  the 
facts  of  this  case  to  get  at  the  point  which  was  decided.  A 
man  by  the  name  of  Thompson  had  purchased  some  property  in 
Circleville,  some  sixty  years  ago.  It  had  originally  been  sold 
in  1835  by  a  man  by  the  name  of  Hamilton,  who  had  given  a 
mortgage  back  on  the  property  to  another  party,  and  that  other 
party  to  Thompson,  subject  to  the  mortgage.  Thompson  died, 
having  made  a  will  in  which  he  devised  this  property  for  life 
to  his  daughter  and  remainder  over  to  her  children,  if  she  had 
any,  and  if  not,  the  remainder  to  his  family.  He  provided  in 
his  will  that  all  debts  should  be  paid.  An  administratrix  was 
appointed  with  the  will  annexed,  and  acting  under  that  clause, 
had  paid  off  this  mortgage,  which  amounted  to  some  $700,  which 
was  equal  at  least  to  two-thirds  of  the  value  of  the  land  itself, 
the  life  estate  in  which  had  been  willed  to  the  daughter.  An 
exception  was  taken  by  certain  heirs  to  that  payment,  the  ad- 
ministratrix havin<?  been  notified  beforehand  that  an  excep- 
tion would  be  lodged  against  her  if  she  paid  that  amount,  the 
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heirs  claiming  that  the  personal  estate  of  the  decedent  was  not 
liable  for  that  mortgage — in  other  words,  it  was  not  a  debt 
against  the  estate.  The  probate  court  overruled  the  exception 
and  allowed  the  account  of  the  administratrix  as  a  proper  pay- 
ment, and  the  court  of  common  pleas  reversed  the  probate  court. 
The  case  was  taken  to  the  old  district  court,  and  the  district 
court  reserved  the  case  to  the  Supreme  Court,  and  the  point 
that  was  finally  decided  and  judgment  finally  rendered,  was  a 
judgment  of  affirmance  of  the  action  of  the  probate  court  and 
the  overruling  of  the  court  of  common  pleas. 

Judge  Thurman,  in  delivering  the  opinion  of  the  court,  dis- 
cussed two  views  of  the  case  which  may  be  taken.  He  starts 
out  by  stating  this  proposition : 

"It  seems  to  be  a  well-settled  principle,  that  the  purchaser 
of  an  incumbered  estate,  if  he  agree  to  take  it  subject  to  the 
incumbrance,  •  •  •  is  bound  to  indemnify  his  grantor 
against  incumbrance,  whether  he  expressly  promise  to  do  so  or 
not — a  promise  to  that  effect  being  implied  from  the  nature  of 
the  transaction." 

And  he  further  proceeds  to  state  that  the  agreed  statement 
of  facts  is  somewhat  obscure  as  to  whether  there  was  an  abate- 
ment in  the  price,  and  further  discusses  the  facts  and  circum- 
stances of  the  case,  and  concludes  that  there  was.  He  then  pro- 
ceeds to  discuss  the  question  as  to  whether  the  administratrix 
was  authorized  to  consider  this  as  a  debt  and  act  upon  that 
assumption,  because  they  are  not  able  to  find  from  the  state- 
ment of  facts  that  there  was  any  agreement  on  the  part  of 
Thompson  when  he  took  the  land  that  he  would  pay  the  amount 
of  the  mortgage  to  the  mortgagee.  He  simply  took  it  subject 
to  the  mortgage,  and  under  the  rules  of  law  was  bound  to  in- 
demnify, and  his  obligation  was  an  obligation  of  indemnification, 
and  not  an  obligation  of  payment.  After  discussing  it  upon  the 
theory  that  it  was  an  indemnification,  and  holding  that  the 
decedent  had  treated  it  as  an  indebtedness,  having  paid  in- 
terest on  the  mortgage  from  the  time  he  obtained  the  land  until 
his  death,  and  that  the  administratrix  was  justified  in  paying  it, 
he  says  (page  353) : 

*'I  have  so  far  considered  the  case  upon  the  assumption  that 
Thompson  did  not  expressly  promise  Green  to  pay  the  debt,  that 
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view  of  the  case  being  the  most  favorable  one  for  the  defendant 
in  error.  If  he  did  make  such  a  promise,  it  was  upon  a  suffi- 
cient consideration,  and  an  action  of  assumpsit  could  have  been 
maintained  upon  it  by  the  trust  company — it  being  well  settled 
*that  if  one  person  makes  a  promise  to  another,  for  the  benefit 
of  a  third  person,  that  third  person  may  maintain  an  action  at 
law  on  that  promise.'  •  •  •  And  if  such  were  the  case, 
there  could  be  no  doubt  that  Thompson  was  a  debtor  for  the 
money,  and  that  his  liability  was  covered  by  the  clause  in  his 
will  directing  his  debts  to  be  paid.  But  it  is,  to  say  the  least 
of  it,  doubtful  whether  the  agreed  statement  of  the  facts  would 
warrant  us  in  finding  that  such  an  express  promise  was  made, 
and  we  prefer  to  place  our  decision  on  the  other  view  of  the 
case,  with  which  we  are  entirely  satisfied.'' 

• 
There  being,  as  we  have  said,  no  express  promise  in  this  case 

by  which  Whitney  agreed  to  pay  the  amount  of  this  mortgage 
to  the  respective  mortgagees,  we  hold  that  there  was  no  prom- 
ise upon  which  a  suit  could  be  brought;  that  the  obligation  was 
an  obligation  of  indemnification.  He  was  bound  to  Wechtel,  so 
far  as  Wechtel  was  concerned,  to  see  that  the  mortgage  was  paid 
oif,  and  if  Wechtel  was  called  upon  to  pay  the  notes  which  he 
had  given,  for  which  the  mortgage  was  security,  he  then  would 
have  a  right  to  call  upon  Mr.  Whitney,  upon  this  land,  to  en- 
force the  payment  of  that  amount.  In  other  words,  he  would 
be  subrogated  to  the  rights  of  the  mortgagee — the  right  to  en- 
force the  claim  against  the  land.  That  being  the  case,  we 
think  this  judgment  should  be  modified;  that  the  personal 
judgment  should  be  set  aside  and  the  decree  itself  modified  to 
this  extent:  that  the  mortgage  itself  should  first  be  foreclosed, 
the  land  sold,  and  if  anything  thereafter  remains  owing  upon 
these  mortgages  or  either  of  them,  that  a  judgment  may  be  en- 
tered by  the  court. 

The  decree  is  that  the  personal  judgment  be  set  aside,  and 
the  decree  modified  to  this  extent :  that  there  shall  be  a  sale  of 
the  land  under  the  mortgage,  and  that  if  any  portion  of  the 
indebtedness  remains  upon  these  two  mortgages  and  the  notes, 
that  then  execution  may  issue  against  Whitney  for  the  balance 
unpaid. 

Troup  (&  Truesdale,  for  plaintiff  in  error. 

Bierly  <&   Dichey,   for   defendants,   Wechtel. 
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UNCCmSTITUTiON AL  FBATURES  IN  THE  AMENDED  MUNICIPAL 

UNIVERSITY  STATUTES. 

[Circuit  Court  of  Lucas  County.] 

The  State  op  Ohio,  on  Relation  op  Alfred  M.  Waldron  v. 

The  City  op  Toledo,  Randall  6.  Bacon,  as  Auditor  op 

THE  City  op  Toledo,  and  Henry  M.  Barpield,  as 

Treasurer  op  the  City  op  Toledo. 

Decided,  October  10,  1904. 

Constitutional  Law — Schools  and  Universities — Legislature  Without 
Power — To  Change  Control  of  Schools — Founded  by  Private  Donors 
— Definition  of  "University" — Boards  of  Education — Mandamus, 

1.  Section    4105,    Revised    Statutes,    as    amended    April    25,    1904,    la 

Invalid  in  so  far  as  it  attempts  to  transfer,  from  the  board  in 
which  previously  lodged  to  the  board  of  education,  the  manage- 
ment and  administration  of  any  and  all  estates  or  funds  given  In 
trust  to  any  municipality  for  the  promotion  of  education. 

2.  The  definition  of  a  "university"  given  in  the  latter  part  of  Section 

4102,  as  amended,  can  have  no  bearing  on  the  question  of  control 
of  a  school  established  by  a  private  donor  to  carry  out  his  pur- 
poses in  regard  to  education,  and  endowed  by  his  property  and 
the  property  of  others  given  for  the  same  purpose.  The  denomin- 
ating of  such  a  school  as  a  "university"  does  not  deprive  it  of  the 
protection  of  the  Constitution  of  the  state  and  the  guaranty  that 
all  private  property  shall  ever  be  held  inviolate,  notwithstanding 
it  has  not  yet  attained  to  the  full  scope  of  a  university. 

Haynes,  J.  J  Parker,  J.,  and  Hull,  J.,  concur. 

A  petition  was  filed,  asking  that  a  writ  of  mandamus  issue 
against  these  defendants,  commanding  said  defendant,  Randall 
O.  Bacon,  as  auditor  of  said  city  of  Toledo,  and  his  successors 
in  office,  to  issue  and  sign  a  warrant  upon  the  treasurer  of  said 
city  in  favor  of  relator  for  the  sum  of  $65,  and  commanding 
said  Henry  M.  Barfield,  as  treasurer  of  said  city,  and  his  suc-> 
cessors  in  office,  to  pay  the  amount  of  said  warrant  to  relator, 
the  same  being  for  services  performed  by  relator  as  an  engi- 
neer, he  having  been  employed  by  the  trustees  of  **The  Toledo 
University,'*  so  called.  The  action  is  against  these  officers, 
claiming  that  they  have  failed  to  perform  their  duties  in  not 
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issuing  a  warrant  and  paying  him  for  his  services,  and  averring 
that  there  are  funds  existing  in  their  hands  properly  applicable 
to  the  payment  of  said  amount,  as  he  claims. 

The  real  answer  in  the  case  is,  that  the  persons  who  were  the 
board  of  trustees  at  the  time  he  was  hired,  and  at  the  time 
that  these  services  were  performed,  no  longer  existed  as  a  board 
of  trustees,  by  reason  of  a  certain  act  of  the  Legislature  which 
took  effect  on  the  day  of  its  passage;  and,  as  it  was  passed 
prior  to  the  time  of  the  performance  of  these  services,  that 
these  officers  ceased  to  have  any  power  or  authority  in  the  prem- 
ises. The  officers  that  are  spoken  of  -jere  officers  who  had  been 
appointed  as  trustees  of  what  was  known  as  the  Toledo  Univer- 
sity of  Arts  and  Trades,  a  corporate  body  that  had  been  or- 
ganized at  the  instance  of  the  late  Jesup  W.  Scott,  and  for 
the  purpose  of  carrying  out  certain  benefactions  which  he  was 
intending  to  give,  for  the  purpose  of  carrying  out  and  effect- 
ing the  establishment  of  this  Toledo  University  which  he  pro- 
posed to  establish  and  for  which  he  gave  funds. 

The  board,  or  rather  the  university,  has  been  leading  a 
rather  strenuous  life.  I  believe  this  is  the  fourth  time  it  has 
been  before  us  in  one  form  or  another.  Its  existence  has  been 
attacked,  and  its  methods  of  carrying  on  business  has  also  been 
attacked. 

The  question  here  is  one  that  we  shall  pass  upon  very  briefly. 
In  the  case  of  State,  ex  rel,  v.  Toledo,  3  C.  C. — N.  S.,  468,  after 
full  argument  of  the  question,  we  delivered  an  opinion  in  which 
we  set  forth  the  history  of  this  institution,  with  a  very  full 
discussion  of  the  condition  of  it  at  that  time,  and  in  which 
we  held  that  it  had  a  legal  existence,  and  that  the  board  of  trus- 
tees that  were  then  appointed  to  conduct  its  affairs  had  a 
lawful  right  to  continue  to  do  so. 

Subsequently,  in  State,  ex  rel  Rohr,  v.  Adam  Schariss  et  al, 
3  C.  C. — N.  S.,  388,  there  is  a  very  lengthy  discussion  of  the 
powers  and  duties  of  the  board,  and  a  judgment  affirming  the 
action  of  the  board  in  certain  matters. 

On  the  28th  of  May,  last,  in  the  case  of  James  Waddich,  a 
tax-payer,  et  al  v.  John  B.  Merrill  et  al,  5  C.  C. — ^N.  S.,  103,  the 
matter  was  argued  again  in  regard  to  this  board,  and  an  opinion 
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was  delivered  in  regard  to  the  construction  of  the  word  "uni- 
versity" and  the  powers  and  duties  of  the  board. 

I  do  not  propose  to  go  over  again  the  ground  that  has  been 
traveled  by  these  cases,  or  the  points  made  by  them.  Reference 
may  be  had  to  those  for  the  views  of  this  court,  and  with  the 
views  there  expressed,  we  are  still  satisfied  to  abide  by  them 
as  matters  that  have  been  adjudicated  so  far  as  this  court  is 
concerned.  Suffice  it  to  say,  that  the  board  of  trustees  of  this 
institution  up  to  the  time  of  the  passage  of  this  act  of  the 
Legislature  was,  so  far  as  this  court  is  concerned,  a  lawful 
body,  and  was  conducting  the  affairs  of  the  board  in  a  lawful 
and  proper  manner,  and  that  within  the  definition  of  the  stat- 
utes and  the  definition  of  the  acts  of  the  corporation  it  was  a 
university. 

The  party  who  brought  this  action  has  brought  it  in  the  form 
of  a  mandamus.  Really  it  seems  to  us  that  if  the  city  intended 
to  attack  the  lawful  authority  and  existence  of  that  board,  the 
better  way  to  have  brought  it  would  have  been  quo  warranto. 
Still,  perhaps  it  is  sufficient  to  aver  and  perhaps  they  may  aver 
that  the  body  has  ceased  to  exist,  and  that  therefore  so  far  as 
its  office  is  concerned,  that  anything  they  have  done  is  without 
authority  of  law  and  beyond  their  powers,  and  is  not  obli- 
gatory upon  any  officer  of  the  city  or  any  person  having  funds 
of  the  board  in  charge. 

This  controversy  arises  under  a  statute  passed  in  April,  1904, 
It  is  sufficient  to  say  that  under  prior  statutes,  by  the  action 
of  the  board,  the  property  of  the  university  had  all  been  trans- 
ferred to  the  city  of  Toledo,  and  that  property  remains  still 
in  the  city  of  Toledo,  as  its  property,  and  it  took  it  and  made 
arrangements  to  carry  out  the  purposes  of  the  original  act 
of  incorporation,  according  to  the  original  views  of  the  donor 
who  established  the  school. 

Prior  schools  or  universities  similar  to  this  have  been  estab- 
lished in  Cincinnati,  and  certain  powers  in  regard  to  them  have 
been  transferred  to  the  city  of  Cincinnati,  and  the  city  of 
Cincinnati  is  aiding  and  carrying  on  and  supporting  those 
schools.  In  a  case  that  is  found  in  the  65  U.  S.,  at  page  465, 
the  whole  question  of  the  power  of  the  city  of  Cincinnati  to 
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receive  and  accept  any  care  or  control  of  these  schools  or  xini- 
versities  that  have  been  established,  was  brought  in  question, 
and  was  decided  by  the  Supreme  Court  of  the  United  States, 
and  that  decision  is  referred  to  at  length  in  a  case  to  be  found 
in  The  Ohio  Circuit  Decisions,  of  State  v.  Toledo,  supra.  The 
subsequent  act  had  made  the  original  acts  in  regard  to  such 
matters  extended — ^it  extended  them  to  the  city  of  Toledo— and 
the  city  of  Toledo  has  received  this  property  and  is  carrying 
on  this  trust. 

Now,  Section  4102  of  this  statute  is  found  on  page  544  of 
Volume  97,  Ohio  Laws,  and  Section  4105  is  found  on  page  545 
of  the  same  volume.  Under  these  sections  certain  powers  have 
been  given  to  a  certain  body  and  certain  definitions  made  by 
the  Legislature,  and  it  is  claimed  that  under  and  by  virtue  of 
these  acts — ^this  definition  of  this  grant  of  power — ^the  authority 
was  taken  away  from  these  trustees,  and  they  were  deprived  of 
all  authority  in  regard  to  the  administration  of  this  fund  or 
of  any  powers  in  fact  in  regard  to  the  university  so  called. 

The  latter  part  of  this  Section  4102  provides  or  enacts: 

**A  university  supported  in  whole  or  in  part  by  municipal 
taxation,  is  hereby  defined  as  an  assemblage  of  coUeges  united 
under  one  organization  or  management,  affording  instruction  in 
the  arts,  sciences  and  the  learned  professions,  and  conferring 
degrees." 

Section  4105  provides: 

**The  custody,  management  and  administration  of  any  and 
all  estates  or  funds,  given  or  transferred  in  trust  to  any  mu- 
nicipality for  the  promotion  of  education,  and  accepted  by  the 
council  thereof,  and  any  institution  for  the  promotion  of  edu- 
cation heretofore  or  hereafter  so  founded  other  than  a  univer- 
sity as  defined  by  this  act,  shall  be  committed  to  and  exercised 
by  the  board  of  education  of  the  school  district  including  such 
municipality,  and  such  board  of  education  shall  be  held  the 
representative  and  trustee  of  such  municipality  in  the  manage- 
ment and  control  of  such  estates  and  funds  so  held  in  trust 
and  in  the  administration  of  such  institution,  excepting  always 
such  funds  and  estates  held  by  a  municipality  which  are 
used  to  maintain  a  university  as  defined  by  this  act.** 
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It  is  claimed  that  this  university  of  arts  and  trades  came 
within  the  definition  that  is  laid  down  by  the  statute  in  this 
case,  and  that  therefore  the  control  and  management  of  its 
funds  had  passed  and  did  pass  on  the  day  the  act  was  passed, 
which  was  April  25,  1904,  to  the  board  of  education  of  the 
city  of  Toledo,  the  school  district  through  which  the  board  of 
education  has  control,  being  composed  in  part  of  the  city  of 
Toledo. 

Now  this  institution,  when  it  was  founded  by  Mr.  Scott, 
was  called  a  university;  Mr.  Scott  was  a  man  of  rather  large 
views;  he  looked  into  the  future  rather  more  than  he  did  into 
the  present.  He  lived  in  Toledo  when  it  was  a  very  small 
village,  and  yet  he  saw  the  possibilities  of  a  very  large  city; 
and  he  lived  to  see  the  commencement  of  it,  but  he  did  not  live 
to  see  the  fulfillment  of  it;  but  he  builded  according  to  his 
conceptions  of  the  future.  He  laid  ouit  and  planned  for  the 
university.  He  gave  to  it  property  at  that  time  which  he 
valued  at  $80,000  and  made  provisions  for  the  carrying  out  of 
a  school  that  should  embody  his  ideas  of  a  certain  class  of 
education  that  should  be  given  or  furnished  the  youths  of 
this  city,  or  county,  or  neighborhood.  It  was  small  in  its  in- 
ception. He  expected  there  would  be  future  donations.  It 
received  at  the  time  that  he  formed  this  school  some  $15,000 
in  money  from  Mr.  William  H.  Raymond,  which  went  into  the 
fund  and  has  been  in  ever  since.  Certain  other  parties  have 
made  donations  to  the  fund — not  to  a  very  large  extent — ^but 
they  still  are  donations  and  remain  the  property  that  is  em- 
bodied in  this  scheme,  this  school  or  university.  It  was  small 
in  its  beginning,  but  I  assume  Mr.  Scott  did  not  expect  or 
could  not  reasonably  expect  it  would  grow  to  large  propor- 
tions in  a  day  or  in  a  year,  but  as  the  city  grew  and  as  its 
means  multiplied,  he  did  expect  thait  donations  would  be  made 
to  the  school,  and  that  the  school  would  thrive  and  flourish 
as  a  university.  Primarily  it  was  given  to  help  the  arts  and 
trades.  Schools  were  designed  for  things  of  that  kind;  still 
provisions  were  made  for  branching  out  in  other  departments. 
It  looked  to  some  extent  evidently  from  the  terms  of  his  grant 
or  deed  to  the  incorx>oration,  which  he  drew  and  gave  to  the 
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city,  he  expected  that  the  university  he  established  would  fur- 
nish the  means  for  scholars  taking  a  course  after  they  had 
graduated  from  the  schools  of  the  city,  and  that  they  would 
work  to  a  certain  extent  in  co-operation  in  carrying  out  the 
purposes  of  this  trust.  I  should  say  here,  that  although  this 
was  a  school  that  had  not  large  means,  still  it  is  entitled  to  the 
same  protection  of  the  law  as  though  it  had  an  endowment  of 
millions. 

Now  the  board  of  education  was  elected,  in  pursuance  of  the 
statutes  of  the  state,  under  a  distinct  department  of  the  gov- 
ernment of  the  state,  recognized  as  such  in  the  Constitution 
of  the  state  of  Ohio,  and  this  department  is  known  as  the 
common  school  system  in  the  state  of  Ohio,  being  adapted  to 
townships,  to  school  districts,  to  cities,  and  to  larger  districts, 
but  the  same  objects  and  purposes  being  carried  out,  and  that 
is  to  educate  the  people  and  the  children  of  the  state,  in  the 
common  schools  of  the  state,  and  to  that  extent  a  large  fund 
was  provided  by  the  state  of  Ohio,  the  money  was  loaned  by 
the  state  of  Ohio,  and  the  interest  from  it,  it  has  been  so  pro- 
vided, was  to  be  for  the  perpetuity,  for  the  protection  and 
promotion  of  the  schools. 

But  there  is  now  and  always  has  been  universities  that  are 
provided  for  higher  degrees  of  education,  for  different  degrees 
of  education  and  education  for  different  purposes,  as  the  wants 
of  the  people  or  a  portion  of  the  people  may  seem  to  need ;  and 
they  are  endowed  and  possess  funds  that  are  held  for  the  pur- 
pose of  sustaining  schools  and  universities. 

Now,  in  regard  to  this  case  there  has  been  quite  a  number  of 
points  made  by  counsel  for  the  plaintiff  and  authorities  cited 
in  quite  a  large  abundance,  and  arguments  have  been  made  on 
behalf  of  the  city,  and  some  citation  of  authority  made  by  them. 
In  regard  to  this  point,  in  deciding  it,  I  shall  be  very  brief, 
and  I  shall  not  attempt  to  go  over  these  various  points  that 
have  been  argued  by  counsel,  simply  because  I  do  not  tliink 
it  is  necessary  in  the  present  case.  The  simple  question  is 
whether  this  board  had  authority  to  create  a  debt  in  favor  of 
Mr.  Waldron. 
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We  think  this  case  has  been  decided  in  the  state  of  Ohio  in 
principle,  by  the  Supreme  Court  of  this  state,  and  the  cases 
that  were  cited  by  that  court,  and  the  great  body  of  cases  that 
may  be  cited  in  other  states,  and  the  Supreme  Court  of  the 
United  States,  to  say  nothing  of  those  general  principles  of 
law  which  have  been  maintained  in  England  in  regard  to  this 
same  class  of  schools,  or  charities,  as  they  are  sometimes  called. 
In  the  case  that  I  have  referred  to,  State  v.  Toledo,  is  cited 
what  is  known  as  the  Dartmouth  College  case,  and  the  prin- 
ciples which  have  been  laid  down  by  the  Supreme  Court  of  the 
United  States.     I  shall  not  refer  to  those  cases. 

Now  this  case,  which  is  denominated  Ohio,  ex  rel,  v.  Neff  et  al, 
decided  on  March  12,  1895,  by  the  Supreme  Court,  is  found 
in  52  Ohio  State  Reports,  at  page  375.  The  facts,  of  course, 
are  not  just  the  same  as  they  are  in  this  case,  but  the  principles 
which  are  announced  and  which  underlie  the  dicision  are  the 
same,  because  in  their  very  nature,  they  may  be  said  to  be 
eternal  in  regard  to  this  class  of  institutions.  In  that  case 
there  was  a  school  in  Cincinnati,  called  Cincinnati  College.  It 
was  established  at  an  early  day  and  ran  rather  a  varied  course. 
It  was  intended  that  there  should  be  no  limitation  as  to  what 
might  be  taught,  and  they  started  with  several  matters,  as  I 
understand.  They  tried  medicine  and  they  tried  other  matters, 
and  finally  they  tried  law;  and  they  established  a  law  school 
which  was  under  Mr.  Timothy  Walker's  direction  in  his  day, 
and  it  came  to  be  a  very  large  school,  and  it  has  continued  to 
be  so  until  recent  times,  and  a  very  large  number  of  lawyers 
in  Ohio  were  educated  in  that  school.  That  was  a  success.  It 
was  supported  and  maintained.  I  speak  from  history  and  not 
from  the  report.  Some  people  had  become  dissatisfied  with  the 
manner  in  which  the  school  had  been  conducted,  and  thought 
they  ought  to  have  some  different  teachers  and  some  different 
methods  of  teaching.  Some  people  were  taught  in  other  col- 
leges and  they  thought  the  system  that  was  taught  in  the  col- 
lege they  were  in  was  adapted  to  better  purposes  than  the  in- 
struction in  the  law  school,  and  finally  they  established  an- 
other school.  Perhaps  the  university  or  Cincinnati  school  had 
been    established    some    little    time    before.     When  the    time 
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came  around,  they  sought  to  get  control  of  the  law  school^  and 
they  caused  an  act  to  be  passed,  and  an  act  was  passed  by  the 
Greneral  Assembly  of  the  state  of  Ohio,  that  amended  Sections 
3,  4  and  5  of  the  act  incorporating  Cincinnati  College,  passed 
January  22, 1819,  and  it  provided : 

''Sec.  3.  The  affairs  of  the  said  Cincinnati  College  shall  here- 
after be  under  the  management  of  the  directors,  for  the  time 
being,  of  the  University  of  Cincinnati,  which  directors  shall  be, 
and  they  are  hereby  constituted  the  board  of  trustees  of  the 
Cincinnati  College,  and  they  are  hereby  authorized  tx)  exercise 
all  the  powers  granted  by  law  to  the  board  of  trustees  of  the 
Cincinnati  College. 

"Sec.  4.  Be  it  further  enacted,  that  the  management  of  the 
funds,  and  of  other  matters  belonging  to  or  connected  with  the 
said  Cincinnati  College,  shall  be  solely  in  the  hands  of  the  board 
of  trustees  aforesaid,  and  the  said  funds  shall  be  administered 
for  the  purpose  of  carrying  out  the  objects  of  the  charter  of  the 
Cincinnati  College,  in  connection  with  the  funds  and  adminis- 
tration of  the  University  of  Cincinnati. 

**Sec.  5.  The  board  of  trustees  shall  appoint  a  treasurer, 
who  shall  give  bond  and  security  for  the  faithful  performance 
of  his  duty;  they  may  elect  a  president  and  vice-president  of 
the  college  and  appoint  such  tutors  and  professors  they  shall 
think  necessary;  which  president  and  vice-president,  professors 
and  tutors  may  be  removed  at  the  pleasure  of  the  board;  they 
may,  from  time  to  time,  make  and  enforce  such  rules,  regula- 
tions and  by-laws  for  the  government  and  well-being  of  the 
college,  as  may  seem  to  them  proper;  provided,  they  he  consist' 
ent  with  the  laws  of  the  United  States,  and  this  state;  they 
may  appoint  a  faculty  to  consist  of  the  president,  vice-presi- 
dent, professors  and  such  other  persons  as  they  may  judge  ' 
necessary  and  vest  in  the  faculty  so  appointed  such  powers  as 
they  may  think  expedient  for  the  preservation  of  good  order, 
and  for  enforcing  obedience  to  the  rules,  regulations  and  by- 
laws of  the  institution ;  they  may  cause  the  principles  of  moral- 
ity and  of  the  Christian  religion  to  be  included,  but  the  relig- 
ious tenets  that  may  be  peculiar  to  any  particular  sect  or  de- 
nomination, shall  never  be  taught  or  be  enforced  in  the  col- 
lege." 

Then  it  provides  for  holding  their  meetings,  and  it  has  a 
proviso : 
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''That  the  funds  of  the  institation  shall  not  be  applied  to 
any  use,  or  for  any  purpose,  not  herein  expressed  or  intended." 

And  they  repeal  the  act  incorporating  Cincinnati  College,  and 
they  provide  that  that  act  shall  be  in  force  and  take  effect  from 
and  after  its  passage. 

In-  deciding  these  matters.  Judge  Bradbury,  in  giving  the 
opinion  of  the  court,  proceeds  to  state  the  views  of  that  court 
in  regard  to  the  case,  and  it  seems  entirely  proper  that  I 
should  read  that  decision,  although  it  is  a  little  long;  but  it 
states  the  law  which  governs  this  case.    Judge  Bradbury  says: 

''The  -constitutionality  of  this  statute  is  assailed  on  a  number 
of  grounds,  one  of  which  is  that  it  violates  that  provision  of  the 
nineteenth  section  of  Article  I  of  the  Constitution  of  Ohio,  which 
asserts  that  'private  property  shall  ever  be  held  inviolate.' 
Whether  the  statute  is  obnoxious  to  that  constitutional  provision 
depends  (1)  whether  it  violates  the  property  rights  of  the  Cin- 
cinnati College,  and  (2)  if  it  does  so,  whether  that  corporation 
is  entitled  to  the  protection  secured  by  the  clause  of  the  Consti- 
tution of  this  state  above  quoted. 

"No  refined  process  of  reasoning  or  unusual  keenness  of  per- 
ception is  required  to  ascertain  the  effect  of  this  statute  upon 
the  property  rights  of  the  Cincinnati  College.  It  simply,  and 
in  unambiguous  terms,  abrogates  these  rights  by  transferring 
them  to  a  body  of  strangers.  No  language  that  the  court  might 
use  can  make  this  result  more  clear  than  does  the  concise  lan- 
guage employed  by  the  General  Assembly.  The  expressly  de- 
clared reason  for  this  legislative  action  is  the  assumed  insuf- 
ficiency of  the  property  of  the  Cincinnati  College,  as  managed 
by  the  present  directory,  to  'carry  out  the  purposes  of  its 
charter,'  and  assuming  further,  that  'it  would  be  advantageous 
to  the  Cincinnati  College  and  to  the  University  of  Cincinnati, 
and  the  public  generally,  that  the  government  of  the  two  insti- 
tutions should  be  joined  and  consolidated,'  it  seizes  the  entire 
property  of  the  one  and  hands  it  over  to  the  other  of  the  two 
bodies.  It  is  no  answer  to  this  to  assert  that  the  new  directory 
represents  the  old  corporation,  or  that  the  legal  title  to  the 
property  still  remains  in  the  Cincinnati  College.  The  mere 
naked  legal  title  to  the  property  has  no  value,  when  that  title 
is  absolutely  severed  from  its  control  and  beneficial  enjoj^ment. 
It  is  the  province  and  the  duty  of  courts  to  look  at  the  sub- 
stance of  the  transaction,  and  to  ignore  refined  and  unsub- 
stantial distinctions.    And  we  can  see  no  substantial  difference 
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between  a  statute  which  expressly  creates  a  new  corporation 
and  endows  it  with  the  property  of  another  body  corporate,  and 
a  statute  like  the  one  under  consideration,  which,  finding  the 
corporation  already  existing,  vests  in  the  directory  of  the  latter 
all  the  powers  and  rights  of  property  which  had  belonged  to 
another  corporate  body.  And  whether  we  regard  the  corporation 
as  the  actual  and  potential  proprietor  of  the  property  in  con- 
tention, or  whether  we  consider  those  who  contributed  to  or 
created  this  fund  or  property  as  such  proprietors,  and  the  cor- 
poration a  mere  agency,  created  to  represent  them  and  carry 
their  will  into  execution,  is  immaterial  in  this  connection.  For, 
if  the  corporation  is  the  real  owner,  it  has  been  deprived  of  its 
use  and  enjoyment  of  its  property,  while  if  those  whu  originally 
created  the  fund  are  the  real  owners,  then  without  their  con- 
sent and  against  their  will,  it  has  been  taken  from  their 
chosen  agents,  and  placed  in  the  custody  and  management  of 
others,  whom  they  did  not  appoint  and  over  whom  they  have 
no  control.  Property  in  the  hands  of  an  agent  is  just  as  in- 
violate as  that  in  the  custody  of  the  owner  himself.  As  long 
as  the  principal  may  choose  and  control  his  agent,  his  dominion 
of  the  property  confided  to  the  agent  continues,  but  this  domin- 
ion, or  proprietorship,  is  at  once  destroyed  the  moment  that  his 
property  is  forcibly,  and  against  his  will,  seized,  and  absolutely 
and  irrevocably  transferred  to  another  agent,  selected  not  by 
the  owner,  but  by  some  other  person  or  authority. 

**"We  have  seen,  that  the  statute  under  consideration  has 
taken  from  the  control  and  management  of  the  Cincinnati 
College  all  of  its  property  and  placed  it  under  the  control  and 
management  of  the  University  of  Cincinnati.  One  ground,  we 
understand  the  argument  of  counsel,  upon  which  this  result  is 
maintained  to  be  lawful,  is  that  the  purpose  to  which  this 
property  was  devoted  by  its  original  donors  is  a  public  purpose, 
and,  therefore,  that  circumstance  alone  is  sufficient  to  impress 
upon  the  property  a  public  character;  but  if  that  is  not  so, 
yet  as  the  purpose  of  the  donors  was  not  private  gain,  but 
public  charity,  and  as  the  property  under  the  new  corporation 
would  be  applied  to  the  same  purpose  to  which  the  Cincin- 
nati College  would  have  applied  it,  had  the  latter  continued 
its  administration,  that  therefore  no  substantial  right,  either 
of  the  original  donors  or  of  the  corporation,  was  violated  by 
the  law.  That  in  fact  the  only  rights  the  original  donors  had, 
as  the  result  of  their  contribution  to  the  funds  of  the  Cincinnati 
College  was  that  of  voting  for  directors  of  the  concern,  which 
was  'no  more  property  than  the  privilege  and  duty  of  a  citizen 
to  vote  for  a  governor  of  state,  or  presidential  electors,  are 
are  property.' 
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"The  results  of  establishing  this  doctrine  would  be  to  place 
every  eleemosynary  corporation  within  the  state,  whether  re- 
ligious, educational,  or  created  to  administer  to  the  wants  of 
the  suffering  or  needy,  beyond  the  limits  of  constitutional  pro- 
tection. Whenever,  in  the  opinion  of  a  majority  of  the  General 
Assembly,  the  public  interest,  or  the  interest  of  two  or  more 
colleges,  or  churches,  or  other  private  or  eleemosynary  corpora- 
tions, required  them  to  be  united,  the  property  of  one  or  more 
of  them  could  be  seized  and  transferred  to  another.  The  doc- 
trine finds  no  support  in  any  treatise  or  adjudicatk)n  within  our 
knowledge,  nor  by  reason  or  justice.  There  are  two  classes  of 
public  charities,  one  where  the  institutions  are  public  in  the 
broadest  sense  of  that  term ;  that  is,  they  are  owned  by  the  state, 
or  some  subdivision  thereof  created  for  governmental  purposes, 
and  maintained  at  the  public  expense.  These  institutions  are 
absolutely  under  the  control  and  management  of  the  public 
through  its  proper  representatives.  As  respects  them  no  vested 
or  private  rights  p'ertain.  It  does  not  follow,  however,  that  be- 
cause this  class  of  public  charitable  institutions  are  the  subject 
of  absolute  public  control,  that  another  class,  whose  property 
consists  of  private  donations,  and  to  which  the  organized  public 
has  contributed  nothing,  shall  also  be  subjected  to  such  absolute 
governmental  control,  because  the  charity  they  administer  has 
been  christened  a  *  public  charity'  in  legal  nomenclature.  In 
common  acceptation,  colleges  are  not  'charitable  institutions,'  al- 
though in  law  they  administer  a  public  charity.  This  means  no 
more  than  that  the  public  are  incidentally  benefited  by  the 
education  of  some  of  its  members,  the  immediate  advantage 
accruing  to  the  individual  members  who  have  received  the  in- 
struction. 

"The  unbroken  current  of  authority  declares  that  the  property 
of  such  institutions  is  private  property,  and  the  corporations 
themselves  private  corporations.  Dartmouth  College  v.  Wood- 
ward, 4  "Wheaton,  518;  Vincennes  University  v.  Indiana,  14 
Howard  (U.  S.),  269;  Inhabitants  of  Yarmouth  v.  Inhabitants 
of  North  Yarmouth  et  al,  34  Me.,  411 ;  Trustee  v.  Salamond,  11 
Me.,  114;  Trustees  v.  Foy,  1  Murph.  (N.  C),  58;  State,  ex  rel 
Pittman  et  al,  v.  Adams  et  al,  44  Mo.,  570;  Downing  et  al  v. 
The  Indiana  State  Board  of  Agriculture,  129  Ind.,  443 ;  Board 
of.  Education  v.  Greenbaum,  39  111.,  609 ;  Board  of  Education 
V.  Bakewell,  122  111.,  339;  Montpelier  Academy  Trustees  v. 
George  et  al,  14  Louisiana,  395. 

""When  the  donors  of  property  devote  it  to  a  charitable  pur- 
pose and  choose  an  existing,  or  create  a  new  corporation  as  an 
instrument  by  which  this  purpose  is  to  be  effected,  they  make 
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this  instrument  their  perpetual  representative  for  that  purpose. 
'  These  gifts  were  made,  not  indeed  to  make  a  profit  for  the  donors 
or  their  posterity,  but  for  something  in  their  opinion  of  inesti- 
mable Yfidue;  for  something  which  they  deem  a  full  equivalent 
for  the  money  with  which  it  was  purchased.  The  considera- 
tion for  which  they  stipulated  is  the  perpetual  application  of 
the  fund  to  its  object  in  the  mode  prescribed  by  themselves. 
Their  descendants  may  take  no  interest  in  the  preservation  of 
this  consideration.  But  in  this  respect  their  descendants  are  not 
their  representatives.  They  are  represented  by  the  corporation. 
The  corporation  is  the  assignee  of  their  rights,  stands  in  their 
place,  and  distributes  their  bounty,  as  they  would  themselves 
have  distributed  it,  had  they  been  immortal. '  Dartmouth  College 
V.  Woodward,  4  Wheaton,  .642. 

''Whether  the  Cincinnati  College  is  regarded  as  the  owner  in 
its  own  right  of  the  property  donated  to  it,  or  as  the  representa- 
tive of  the  donors,  charged  with  the  execution  of  their  purpose, 
is  not  material ;  in  either  view  the  property  is  private  as  contra- 
distinguished from  public,  and  as  such  is  within  the  protection 
of  that  provision  of  the  Constitution,  which  declares  private  prop- 
erty to  be  inviolate. 

**We  now  come  to  the  consideration  of  the  provision  in  the 
charter  of  the  Cincinnati  College,  which  reserves  to  the  Qeneral 
Assembly  the  right  of  amendment.  This  reservation  would  be 
wholly  unnecessary  if  the  Cincinnati  College  had  no  rights  of 
property,  which  the  General  Assembly  was  bound  to  respect. 
If  the  Legislature,  at  its  will,  could  divest  this  corporation  of 
its  property,  the  legislative  control  of  the  institution  would  be 
absolute,  for  by  taking  away  its  entire  property  rights,  all 
effectual  corporate  action  would  be  at  once  paralyzed.  Thence 
forward  it  would  be  powerless  to  advance  the  purposes  of  its 
creation. 

**The  authorities  agree  in  holding  that  the  legislative  power 
of  amendment  and  alteration  thus  reserved  in  charters,  is  not 
absolute,  although  its  boundaries  are  not  yet  established.  In 
Kentucky  this  power  of  amendment  seems  to  be  limited  to  those 
matters  which  concern  the  relations  established  by  the  charter 
between  the  corporation  and  the  state. 

**  *The  power  to  alter  or  amend  the  contract,  in  our  concep- 
tion, is  to  change  it  as  between  the  original  parties  and  such 
others  only  as  have  teen  permitted,  61/  their  mutu^il  consent,  to 
come  into  the  enjoyment  of  its  ienefits  and  privileges;  not  to 
compel  one  of  the  parties  to  operate  in  conjunction  with  the 
others,  and  share  with  them  the  privileges  and  benefits  of  the 
contract.'    Sage  v.  Dillardy  15  B.  Monroe,  359. 
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''Whatever  difficulties  have  been  encountered  by  the  courts 
in  ascertaining  the  limits  of  this  reserved  legislative  power,  they 
concur  in  denying  that  under  it  the  Legislature  can  strip  a 
corporation  of  its  rights  of  properly. 

*'  'The  power  of  alteration  and  amendment  is  not  without 
limit.  The  alterations  must  be  reasonable ;  they  must  be  in  good 
faith,  and  be  consistent  with  the  scope  and  object  of  the  act  of 
incorporation.  Sheer  oppression  and  wrong  can  not  be  inflicted 
under  the  guise  of  amendment  or  alteration.  Beyond  the  sphere 
of  reserved  powers,  the  vested  rights  of  property  of  corporo 
tions  in  such  cases  are  surrounded  by  the  same  sanctions  and 
are  as  inviolable  as  in  other  cases/  Shield  v.  Ohio,  95  U.  S., 
324;  Detroit  v.  Plank  Boad  Co.,  43  Mich.,  140;  Orr  v.  Bracken 
Co.,  81  Ky.  Eep.,  593. 

"The  Cincinnati  College  was  the  lawful  owner  of  the  property 
in  its  possession ;  it  is  inmiaterial  whether  it  was  acquired  from 
the  Cincinnati  Iiancaster  Seminary  that  it  succeeded,  or  by 
subscriptions  and  donations  subsequently  made.  This  property 
had  been  intrusted  to  it  for  the  purposes  of  establishing  and 
maintaining  a  'college,'  no  specific  branches  of  learning  were 
prescribed,  or  nethod  of  instruction  commanded.  Primary,  aca- 
demical, medical,  legal  and  philosophical  courses  were  from  time 
to  time  attempted ;  all  of  them  except  the  law  school  proved  un- 
successful and  were  abandoned;  the  latter  has  been  continu- 
ously and  successfully  maintained  for  nearly  sixty  years,  and 
substantially  the  entire  income  of  the  institution  during  that 
period  has  been  devoted  to  its  maintenance  and  improvement, 
without  material  objection  appearing  to  have  been  made  by  any 
one  of  the  donors.  The  facts  that  such  donors  of  the  property 
to  this  institution  gave  it  with  knowledge  that  no  specific  branches 
of  learning  or  method  of  instruction  were  prescribed  by  its 
charter,  together  with  a  brief  history  of  its  various  educational 
attempts  and  failures  just  averted  to,  and  the  acquiescence  of 
such  donors  therein,  tend  to  show  that  these  donors  entrusted 
to  this  chosen  instrument  of  their  will  a  wide  discretion  respect- 
ing the  course  and  method  of  instruction,  to  which  their  dona- 
tions were  to  be  devoted,  and  if  good  faith  is  to  be  kept  with 
these  donors,  we  must  deny  to  the  Legislature  the  power  to 
seize  the  fund  this  raised,  and  transfer  it  from  these  chosen 
agents  to  others,  in  whose  discretion  they  did  not  confide.  This 
power  we  think  is  prohibited  by  Section  19  of  Article  I  of 
the  Constitution  of  1852,  which  declares  the  inviolability  of  pri- 
vate property." 

In  that  case  the  Supreme  Court  declared  the  law  unconsti- 
tutional. 
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It  appears  in  evidence  that  the  ori^rinal  property  that  was 
donated  hy  Mr.  Scott,  and  by  others  with  him,  still  remains  as 
the  property  of  this  institntion.  It  is  tme  that  the  control 
of  it  was  transferred  to  the  city  of  Toledo,  and  is  in  their 
hands  subject  to  the  donor's  trust,  accepted  as  such,  and  is 
subject  to  tiiis  trust  as  we  have  already  held.  It  will  be  seen 
that  this  statute  seeks  to  take  from  the  trustees  api>ointed  by 
the  mayor  of  the  city  of  Toledo,  the  control  of  this  property 
and  pass  it  over  to  another  board,  to-wit,  the  board  of  edu- 
cation. We  are  clear  in  our  views  that  the  Legislature  had 
no  authority  whatever  to  authorize  this.  They  had  no  right 
to  take  this  property,  to  control  this  property,  or  this  school, 
in  any  manner  or  form,  from  these  trustees,  and  pass  it  to  the 
board  of  education.  As  to  them,  that  board  of  education  is  a 
foreign  board  and  separate  and  distinct,  and  they  might  as 
well  have  passed  it  to  some  other  board — the  county  commis- 
sioners—or any  set  of  men  that  they  had  seen  fit,  as  to  have 
passed  it  to  the  board  of  education.  The  board  of  education, 
it  has  been  held  in  this  state,  is  not  a  corporation.  It  consists 
of  certain  trustees.  It  simply  takes  those  trustees,  and  in  the 
language  of  the  statute,  makes  them  the  representatives  of 
the  city  of  Toledo.  They  have  done  exactly  what  was  done  in 
this  case  of  Cincinnati  College.  They  put  the  trustees  of  the 
board  of  education  in  place  of  the  trustees  of  this  board,  and 
they  say  that  they  shall  vote  for  and  shall  carry  out  the  man- 
agement and  control  of  this  institution. 

We  do  not  think  it  is  necessary  to  pass  upon  the  definition  of 
the  word  "university."  I  do  not  think  that  has  any  bearing 
whatever  on  this  present  case.  The  school  was  started  as  a 
university.  It  was  intended  to  be  such  in  the  future.  It  was 
intended  to  have  diflferent  departments,  but  back  of  that  it  was 
a  school  established  by  a  private  donor  to  carry  out  his  pur- 
poses and  his  views  in  regard  to  education,  and  was  endowed 
by  his  property,  and  by  the  property  of  others  who  donated 
it  with  him,  and  that  property,  whether  you  call  it  a  "uni- 
versity" or  a  poljrtechnic  school,  is  a  corporation  that  owns 
property,  and  is  to  be  protected  by  the  Constitution  of  the 
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state  of  Ohio,  which  declares  that  private  property  shall  ever 
be  held  inviolate.  If  this  incorporation  had  one  million  dol- 
lars,  it  wonld  not  make  any  difference  in  the  principles  in* 
volved.    A  mandamus  will  be  awarded  in  this  case. 

Parker,  J. 

I  want  to  say,  with  respect  to  the  board  of  education  being 
an  entirely  distinct  body  and  the  school  district  being  entirely 
distinct  from  the  municipality  under  the  statute,  the  fact  that 
the  governing  body  of  the  former  is  called  the  "Board  of 
Education  of  the  City  of  Toledo"  may  tend  to  created  confu- 
sion ;  but  when  we  come  to  think  of  it,  though  the  limits  of  the 
school  districts  may  be  coterminous  with  those  of  the  corpo- 
ration, it  appears  that  in  this  case  they  are  not  precisely  so, 
and  the  law  does  not  require  that  they  shall  be  so;  and  the 
fact  that  they  may,  in  a  given  case,  be  exactly  coterminus 
would  not  change  the  legal  status  of  the  two  bodies.  They 
are  created  by  the  law  to  perform  entirely  different  functions 
from  those  performed  by  the  city  government  They  repre- 
sent a  different  electorate;  not  only  may  they  be  chosen  by 
people  some  of  whom  reside  outside  the  city  limits,  but  within 
the  city  limits  the  electorate  is  not  the  same,  for  now, 
under  the  law,  women  are  authorized  to  vote  for  members  of 
the  board  of  education.  They  are  officers,  in  the  choice  of 
whom,  the  city  as  such,  has  no  voice  whatever,  either  directly 
or  indirectly.  It  may  be  expedient,  it  may  be  wise  to  put  this 
school  under  the  management  of  the  board  of  education;  but 
we  are  all  of  the  opinion  that  it  can  not  be  legally  done  in  the 
way  it  is  here  attempted.  If  these  statutes  were  put  in  form, 
so  that  the  city,  through  some  board  or  officer,  or  through  its 
electors,  might  voluntarily  choose  the  board  of  education  to 
manage  this  school,  for  my  part,  I  am  not  prepared  to  say  that 
that  would  not  be  entirely  legal  or  regular;  but  we  are  clear 
that  where  the  Legislature  undertakes  to  do  it  so  as  to  directly 
deprive  the  city  of  all  voice  in  the  matter,  the  attempt  must 
fail  for  the  reasons  stated  by  Judge  Haynes. 

/.  N.  Huntsherger,  for  plaintiff. 

{7.  O.  Denman  and  C.  K.  Friedman,  for  defendants. 
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SUPERCTSNDENT  OP  GOUNTY  GHLDRSTTS  HOME  NOT  A 

PUBLIC  OPPICEK. 

[Circuit  Court  of  Perry  County.] 

The  State  of  Omo,  ex.  bel  0.  F.  Seabs^  v.  Richabd  Mo- 

OONAGLE. 

Decided;  November  Term,  1904. 

Ojflce  and  Offlcer — County  Children's  Hornet — Superintendencjf  of,  an 
Employment — And  not  a  Public  Offlce — Quo  Warranto. 

Tbe  position  of  superintendent  of  a  county  children's  home,  under 
Section  930  of  the  Revised  Statutes  of  Ohio,  is  a  mere  employ- 
ment, and  not  an  office;  and  a  petition  in  quo  warranto  by  a 
person  claiming  to  be  rightfully  appointed  to  such  position  can 
not  be  maintained. 

McCabty,  J. ;  VooBHEES,  J.,  and  Winch,  J.  (sitting  in  place 
of  Donahue,  J.),  concur. 

Action  in  quo  warranto. 

The  petition  in  this  case  has  been  demurred  to,  and  the  ques- 
tion arising  upon  the  petition  as  to  whether  the  action  can  be 
maintained  by  the  relator  is  one  of  the  questions  to  be  consid- 
ered by  us.  It  is  claimed  in  behalf  of  the  demurrer  that  the 
office  which  the  relator  claims  is  wrongfully  usurped  by  the  de- 
fendant is  not  an  office  at  all ;  that  if  it  is  a  county  office  at  all 
the  relator  is  not  entitled  to  it  on  the  face  of  the  papers  because 
he  has  not  been  elected  thereto.  The  question  then  is  raised  on 
the  demurrer  as  to  whether  the  position  of  superintendent  of 
the  Children's  Home  of  Perry  county,  Ohio,  is  an  office  or  an 
employment. 

The  statute,  Section  6764,  provides  who  shall  bring  the  action, 
and  it  provides  among  other  things — 

**A  person  claiming  to  be  entitled  to  a  public  office  unlaw- 
fully held  and  exercised  by  another  may  by  himself,  or  an  at- 
torney at  law,  upon  giving  security  for  costs,  bring  an  action 
therefor." 

Section  6766  provides  that  when  the  action  is  against  a  per- 
son toi  usurping  an  office  the  petition  shall  set  forth  the  name 
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of  the  person  who  claims  to  be  entitled  thereto,  with  an  averment 
of  his  right  thereto,  and  judgment  may  be  rendered  upon  the 
right  of  the  defendant,  and  also  upon  the  right  of  the  person 
BO  averred  to  be  entitled,  or  only  upon  the  right  of  the  defendant 
as  justice  requires.    The  following  section  reads: 

**A11  persons  who  claim  to  be  entitled  to  the  same  office  or 
franchise  may  be  defendants  in  the  same  action  to  try  their  re- 
spective rights  to  such  office  of  franchise." 

Now  there  is  a  difference  between  an  office  and  a  franchise; 
and  the  term  ** franchise"  as  used  in  the  statute  is  ordinarily 
applied  to  a  corporation,  or  something  in  connection  therewith, 
and  is  clearly  distinguishable  from  an  office. 

The  question  then  that  is  raised  on  the  demurrer  is  whether 
the  position  of  superintendent  of  the  Children's  Home  of  Perry 
county,  Ohio,  is  such  a  public  office  as  will  entitle  the  relator 
to  maintain  quo  warranto  or  give  this  court  jurisdiction  therein. 

Section  930  of  the  Revised  Statutes  of  Ohio  provides  for  the 
organization  of  a  county  children's  home,  for  the  appointment 
of  trustees  thereof,  and  further  provides  as  follows — 

"Said  board  of  trustees  shall  designate  some  suitable  per- 
son who  shall  act  as  superintendent  of  said  home,  and  who 
for  his  services  such  compensation  as  the  board  of  trustees  des- 
shall  also  be  clerk  of  said  board  of  trustees  and  shall  receive 
ignate  at  the  time  of  appointment;  and  he  shall  perform  such 
other  duties  and  give  security  for  the  faithful  performance 
of  them  as  the  trustees  by  law  direct." 

Does  this  section,  so  far  as  it  pertains  to  the  superintendent 
of  the  children's  home,  create  a  public  office,  and  one  that  will 
give  this  court  jurisdiction  in  quo  warranto  proceedings,  or 
does  it  notf 

In  distinguishing  between  an  office  and  an  employment,  the 
fact  that  the  powers  in  question  are  created  and  conferred  by 
law  is  an  important  item  to  be  considered  in  determining  the 
question,  for,  though  an  employment  may  be  created  by  law,  it 
is  not  necessarily  so,  but  is  often,  if  not  usually,  a  creature  of 
contract  A  public  office,  on  the  other  hand,  is  never  conferred 
by  contract,  but  finds  its  course  and  limitations  in  some  act  or 
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expression  of  the  goyernmental  power.  Where,  therefore,  the 
authority  in  question  was  conferred  by  contract,  it  must  be  re- 
garded as  an  emplo3rment,  and  not  as  a  public  office.  This  is 
clearly  laid  down  in  Meachem  on  Public  Officers,  Section  5. 

Another  distinguishing  characteristic  as  appears  from  this 
statute,  930,  is  that  it  fixes  no  time  or  length  of  term  for  said 
superintendent  of  the  children's  home;  nor  does  said  section  fix 
any  salary,  but  leaves  the  matter  entirely  in  the  hands  of  the 
trustees  of  said  home.  Therefore  it  is  insisted  that  the  rela- 
-tionship  between  the  superintendent  and  the  public  is  contrac- 
tual, and  is  in  no  sense  an  office,  but  merely  an  employment. 
The  section  further  provides  ''that  if  in  their  judgment,  that  is, 
the  judgment  of  the  trustees,  if  in  their  judgment  it  is  for  the 
best  interests  of  the  home  and  of  the  county  to  dispense  with  a 
superintendent  and  authorize  the  matron  to  assume  the  entire 
charge  of  the  home  and  its  management,  they  may  do  so."  This 
seems  to  fix  and  determine  the  nature  of  the  position  of  the  su- 
perintendent of  the  children's  home,  for  an  office  created  either 
by  the  Constitution  or  statute  could  only  be  dispensed  with  by 
the  power  creating  the  same. 

If  the  position  of  the  superintendent  of  the  Children's  Home 
of  Perry  county,  Ohio,  is  an  office  at  all,  it  is  a  county  office,  and 
could  only  be  filled  by  election.  Our  attention  has  been  called 
to  Section  1  of  Article  X  of  the  Constitution,  which  provides — 

'*That  General  Assembly  shall  provide  by  law  for  an  election 
of  such  county  and  township  officers  as  may  be  necessary." 

**  Section  2.  Officers  shall  be  elected  on  the  first  Tuesday  after 
the  first  Monday  in  November,  by  the  electors  of  each  county  in 
such  manner  and  for  such  terms,  not  exceeding  three  years,  as 
may  be  provided  by  law." 

On  the  face  of  this  petition  it  clearly  appears  that  the  relator 
was  not  elected  to  this  office  by  the  people,  or  that  he  was  ap- 
pointed to  fill  any  vacancy;  so  that  we  have,  then,  the  case  of 
an  attempt  to  provide  for  the  selection  of  a  county  officer  by 
appointment,  not  temporarily  or  to  fill  a  vacancy,  but  for  a  full 
term,  and  subject  to  the  will  of  the  board  of  trustees,  who  have 
the  power  to  remove  and  appoint  a  successor.  This  is  in  the 
face  of  the  Constitution,  which  in  one  section  gives  power  to  the 
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Greneral  Assembly  to  provide  only  for  an  election  of  county 
ofScers,  and  in  the  next  section  provides  that  they  shall  be 
elected  and  for  a  term  not  to  exceed  three  years;  and  nowhere 
does  it,  even  by  implication,  give  authority  to  fill  such  office  save 
as  to  vacancies  in  any  manner  other  than  by  election. 

In  the  case  of  The  State,  ex  rd,  v.  BrennaUy  49th  Ohio  State 
BeportSy  on  page  39  of  the  opinion  is  found  this  language : 

**The  office  of  a  *  stationery  storekeeper'  is  created  for  the 
county  of  Hamilton.  The  duties  relate  to  the  purchase  and 
custody  of  the  property  of  the  county,  and  the  salary  is  to  be 
paid  by  the  treasurer  of  the  county  from  the  general  fund  of 
the  county.  We  have,  then,  a  case  of  an  attempt  to  provide  for 
the  selection  of  a  county  officer  by  appointment,  not  tempo- 
rarily to  fill  a  vacancy,  but  for  as  full  a  term  as  the  act  creates, 
which  term  is  made  indefinite  and  subject  to  the  will  of  the 
clerk  of  the  court  of  common  pleas,  who,  by  reasonable  intend- 
ment, has  power  to  remove  and  appoint  a  successor.  This  in 
the  face  of  a  Constitution  which,  in  one  section,  gives  power  to 
the  General  Assembly  to  provide  only  for  the  election  of  county 
officers,  and  in  the  next  section  provides  that  they  shall  be 
elected  and  for  a  term  not  to  exceed  three  years,  and  nowhere, 
by  implication  even,  gives  any  authority  to  fill  such  offices,  save 
as  to  vacancies,  in  any  manner  other  than  by  election." 

The  decision  goes  on  to  say  on  page  40 — 

**A  more  obvious  attempt  to  override  the  Constitution  can 
hardly  be  conceived  of.  Under  our  Constitution  county  offices 
can  not  for  a  full  term  be  filled  by  appointment.  There  is  not 
a  shadow  of  authority  for  the  kind  of  legislation  of  which  this 
act  is  an  example.  The  portion  of  the  act  which  assumes  to 
give  authority  to  the  clerk  of  the  court  of  common  pleas  to  ap- 
point a  storekeeper  is  clearly  and  palpably  in  conflict  with  the 
sections  of  the  Constitution  quoted,  and,  there  being  no  provis- 
ion for  an  election,  the  act  as  a  whole  is  absolutely  and  wholly 
void." 

In  the  face  of  this  holding  of  the  Supreme  Court  can  it  be 
claimed  that  the  Legislature,  in  Section  930,  Revised  Statutes, 
did  attempt  to  create  a  public  county  office  to  be  filled  by  ap- 
pointments Under  the  heading  of  that  section  it  appears  to 
us  that  the  only  intention  on  the  part  of  the  Legislature  was  to 
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give  the  trustees  of  the  children's  home  the  right  to  employ  some 
person  to  act  as  superintendent ;  or,  in  other  words,  that  if  the 
trustees  in  their  judgment  believed  that  it  was  necessary  to 
have  a  superintendent  at  all,  they  could  by  contract  employ 
such  superintendent,  fixing  his  salary  and  time  of  service  as 
they  might  see  proper;  and  under  no  other  theory  would  Sec- 
tion 930  of  the  Revised  Statutes  be  constitutional. 

In  the  52d  Ohio  State  Reports,  page  355,  second  paragraph  in 
the  opinion,  the  court  says,  in  passing  upon  a  similar  question 
with  reference  to  the  appointment  of  jury  commissioners  by  the 
common  pleas  court,  that — 

**It  is  also  claimed  that  the  statute  is  invalid,  because  it  pro- 
vides for  the  appointment  of  the  members  composing  the  com- 
mission instead  of  their  election  by  the  electors  of  the  county, 
as  is  required  in  the  case  of  all  county  ofScers  by  Section  2, 
Article  X  of  the  Constitution.  This  presents  a  question  of 
more  difSculty;  for  if,  within  the  meaning  of  this  section,  the 
commissioners  are  to  be  regarded  as  county  officers,  they  can 
not  be  appointed,  and  the  statute  is  invalid.  In  the  case  of 
The  State,  ex  rel,  v.  Jennings  et  al,  57  Ohio  State,  424,  opinion, 
the  court  sajrs:  'Many  efforts  have  been  made  to  define  a  public 
office ;  and  it  is  only  the  incumbent  of  such  an  office  whose  rights 
can  be  challenged  in  a  proceeding  in  quo  warranto.  But  it  is 
easier  to  conceive  the  general  requirement  of  such  an  office  than 
to  express  them  with  precision  in  a  definition  that  shall  be  en- 
tirely faultless.'  It  will  be  found,  however,  by  consulting  the 
cases  and  authorities  that  the  most  general  distinction  of  a  pub- 
lic office  is  that  it  embraces  the  performance  by  the  incumbent 
of  a  public  function  delegated  to  him  as  a  part  of  the  sover- 
eignty of  the  state.  Thus  in  Meachem's  Offices  and  Officers, 
Section  4,  it  is  said:  *The  most  important  characteristic  which 
distinguishes  an  office  from  an  employment  or  contract,  is  that 
the  creation  and  conferring  of  an  office  involves  a  delegation 
to  the  individual  of  some  of  the  sovereign  functions  of  govern- 
ment, to  be  exercised  by  him  for  the  benefit  of  the  public ;  that 
some  portion  of  the  sovereignty  of  the  county,  either  legisla- 
tive, executive,  or  judicial,  attaches,  for  the  time  being,  to  be 
exercised  for  the  public  benefit.  Unless  the  powers  conferred 
are  of  this  nature,  the  individual  is  not  a  public  officer.'  '* 

So,  that  taking  all  that  is  stated  in  this  petition  to  be  true, 
and  the  demurrer  admits  the  truth  of  the  facts  therein  stated, 
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is  not  the  conclusion  irresistibly  reached  that  the  superintend- 
ent of  the  Children's  Home  of  Perry  county,  Ohio,  is  a  mere 
employment,  and  not  a  public  o£Scef  We  are  of  the  opinion 
that  it  is  a  mere  employment,  not  for  any  definite  time,  but  a 
matter  of  contract,  and  to  be  served  during  the  will  of  the  con- 
tracting parties,  and  not  controlled  by  the  Constitution  or  stat- 
utes as  to  the  duties  of  public  officers. 

We  then  go  back  to  Section  6764,  supra:  ''A  person  claiming 
to  be  entitled  to  a  public  office  unlawfully  held  and  exercised  by 
another,  may  by  himself  or  an  attorney,  upon  giving  security 
for  costs,  bring  an  action  therefor."  So  that  it  will  be  observed 
that  in  the  first  line  of  this  statute,  ''A  person  claiming  to  be 
entitled  to  a  public  office"  is  the  party  who  may  bring  the 
action.  This  not  being  a  public  office,  the  claim  made  by  the 
relator  utterly  fails  to  state  the  ground  for  the  relief  that  he 
claims. 

Reading  that  section  in  connection  with  Section  930  hereto- 
fore quoted,  it  leaves  no  question  in  our  minds  as  to  the  utter 
absence  of  any  right  on  the  part  of  the  relator,  as  he  has  stated 
in  his  petition,  not  having  been  elected  to  a  public  office,  and 
that  the  employment  of  superintendent  of  the  Children's  Home 
of  Perry  county  is  not  a  public  office,  that  he  can  not  maintain 
this  action. 

The  demurrer  will  therefore  be  sustained,  and  the  action  dis- 
missed at  the  costs  of  the  relator,  and  exceptions  noted  in  behalf 
of  relator. 

T.  B.  Williams,  H.  D.  Cochran  and  John  Ferguson,  for  re- 
lator. 

Donahue  it  Spencer,  for  defendant. 
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INTCRURBAN  SWITCH  AN  ADDITIONAL  BURKN. 

[Circuit  Court  of  Lorain  County.] 

Minnie  C.  Chambers  v.  The  Cleveland  &  South  Wbstbbk 

Traction  Company. 

Decided,  October  8,  1904. 

Baihoays — Laying  of  an  Interurban  in  the  Highway — Switch  an  Ad- 
ditional  Burden — Silence  of  Land  Owner  a»  to  the  Laying  of  the 
Main  Track — Not  Consent  to  Lay  a  Switch-^omtitutional  Protec- 
tion of  the  Land  Owner — Limitation  of  Time  for  Completion  of  the 
Road — Injunction, 

1.  Mere  silence  on  tlie  part  of  the  landowner  as  to  the  laying  of  an 

interurban  railway  track  in  the  highway  passing  through  his  land 
is  not  consent  to  the  subsequent  laying  of  a  switch  in  said  highway. 

2.  An  additional  burden  is  imposed  upon  the  land  owner  by  the  lay- 

ing of  such  a  switch,  and  where  this  is  done  without  compensa- 
tion being  made  therefor,  or  consent  first  obtained,  a  constitu- 
tional right  of  the  land  owner  is  violated  and  an  injunction  will 
lie  upon  his  petition. 
8.  The  fact  that  by  the  terms  of  its  franchise  it  is  required  that  an 
interurban  railway  shall  be  completed  within  a  given  time,  does 
not  deprive  the  company  of  the  right  to  thereafter  lay  additional 
switches,  etc.,  but  if  thereby  an  additional  burden  will  be  laid 
upon  property,  the  right  so  to  do  must  first  be  acquired. 

Marvin^  J. ;  Hale,  J.,  and  Winch,  J.,  concur. 

The  case  of  Minnie  C.  Chambers  against  the  Cleveland  & 
South  Western  Traction  Company  and  others  comes  into  this 
court  by  appeal  from  the  judgment  of  the  court  of  common  pleas. 

The  facts  are  that  the  plaintiff  owns  a  farm  in  the  township 
of  Ridgeville,  in  Lorain  county,  lying  on  both  sides  of  a  pub- 
lic road,  and  having  a  frontage  along  said  road,  or  rather  ex- 
tending from  east  to  west  a  distance  of  more  than  500  feet, 
through  which  the  road  runs.  The  plaintiff  owns  the  fee  of 
said  road,  subject  to  the  rights  of  the  public  to  use  the  same 
for  a  highway. 

In  1895  a  predecessor  of  the  defendant  company,  being  incor- 
porated for  that  purpose,  and  having  obtained  from  the  com- 
missioners of  the  county  a  franchise  therefor,  constructed  an 
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electric  railroad,  passing  along  this  road  through  the  plaintiff's 
farm,  and  extending  at  that  time  from  the  city  of  Cleveland 
to  the  city  of  Elyria. 

The  certificate  of  incorporation  of  the  company  which  con- 
structed the  road,  authorized  the  construction  of  an  electric 
railroad,  or  a  railroad  using  electricity  for  motive  power,  with 
single  or  double  tracks,  with  such  side-tracks,  turnouts,  oflSces, 
depots,  shops,  telegraph  lines,  telephone  lines,  switches,  poles, 
wires,  devices,  and  all  other  necessary  appliances  for  the  opera- 
tion of  an  electric  railroad.  And  also  authorized  the  railroad, 
or  provided  that  it  was  organized  and  formed  for  "the  purpose 
of  transporting  passengers,  packages,  express  matter,  United 
States  mail,  baggage  and  freight  over  and  upon  said  railroad.'' 

It  was  also  formed  **for  the  purpose  of  generating  electricity 
by  steam  or  water  power,  and  the  selling  of  the  same  for  light, 
heat  and  power  purposes,  and  the  owning  of  all  necessary  real 
estate  to  carry  out  said  objects." 

The  franchise  granted  by  the  commissioners  also  provided 
*'that  the  railroad  must  be  constructed  to  the  satisfaction  of  the 
county  commissioners,  with  a  single  track,  with  all  suitable  and 
convenient  side-tracks,  switches,  turnouts,  turn-tables  and  sta- 
tions. And  have  the  right  to  construct  and  maintain  all  neces- 
sary wires  to  connect  its  feed  wires  with  adjacent  property 
along  the  route  herein  petitioned  for,  necessary  to  supply  light, 
heat  or  power  to  such  adjacent  property  and  all  other  things 
necessary  to  operate  a  first  class  street  railway  with  inanimate 
power  other  than  steam ;  poles  for  said  railway  to  be  located  on 
the  opposite  side  of  the  track  from  the  traveled  roadway,  ex- 
cept when  it  may  be  necessary  to  locate  a  double  line  of  poles 
at  opposite  sides  of  the  street,  such  location  to  be  decided  by  the 


commissioners. ' ' 


It  also  provided  that  said  railway  might  be  used  **for  the 
transportation  of  passengers,  baggage,  freight,  express  matter 
and  United  States  mail." 

Along  this  highway  upon  the  plaintiff's  premises  a  main  track 
was  built  in  1895,  on  the  south  side  of  the  traveled  roadway. 
Plaintiff  gave  no  express  consent  to  the  construction  of  the  road, 
nor  did  she  make  any  objection  or  protest  to  the  construction  of 
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said  main  track,  and  the  same  has  been  operated  from  1895  or 
6  up  to  the  present  time. 

In  October,  1903,  the  defendant,  in  the  night  time,  commenced 
putting  in  a  switch  on  the  south  side  of  this  main  track,  along 
the  highway  running  through  the  premises  of  the  plaintiff.  Im- 
mediately upon  the  commencement  of  the  work,  or  immediately 
upon  notice  being  received  by  the  plaintiff,  which  was  almost  im- 
mediately after  the  work  began  that  night,  she  protested  and 
denied  the  right  of  the  defendant  to  construct  this  switch,  and 
did  all  in  her  power  to  prevent  the  construction  of  the  switch. 
She  sought  for  an  injunction  from  the  court  very  shortly — im- 
mediately, as  soon  as  she  could — ^to  have  the  work  stopped. 

The  switch  has  been  completed,  and  is  something  more  than 
300  feet  in  length  across  her  premises  in  the  road,  and  the  com- 
pany is  now  operating  that  switch.  The  plaintiff  prays  that 
the  defendant  be  enjoined  from  operating  the  switch,  and  by 
a  mandatory  order  be  required  to  remove  the  switch  which  has 
been  put  down. 

As  has  been  said,  no  consent  of  any  kind  has  been  given  by 
the  plaintiff  to  the  construction  and  operation  of  this  railroad, 
except  her  silence  in  letting  the  main  track  be  constructed  and 
operated. 

Does  this  carry  with  it  consent  to  the  construction  of  this 
switch?  On  the  part  of  the  defendant  it  is  said  that  it  carries 
with  it  the  right  of  the  construction  of  this  switch,  because  the 
articles  of  incorporation  and  the  franchise  from  the  county  com- 
missioners, under  which  the  defendant  is  acting,  authorized  the 
construction  of  side-tracks,  turnouts,  switches,  etc.,  as  they 
should  be  necessary  for  the  operation  of  the  road.  It  is  said  that 
this  switch  is  necessary  for  the  proper  operation  of  the  road, 
and  that  therefore  when  she  consented  by  her  silence  that  the 
main  track  be  laid  along  her  premises,  she  impliedly  consented 
that  such  switch,  turnout  or  other  device  as  should  be  necessary 
for  the  opreation  of  the  road  should  be  constructed.  If  that  is 
so,  it  would  seem  to  carry  with  it  consent  on  her  part,  if  it  be- 
came necessary  to  put  up  a  power-house,  which  by  their  charter 
and  by  their  franchise  they  were  authorized  to  put  up  at  ail 
necessary  places,  should  be  put  up  here. 
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If  this  plaintiff  had  consented  in  writing  that  the  main  track 
might  be  built  along  the  highway  through  her  premises,  and 
acting  upon  that  the  defendant  had  constructed  this  main  line 
through  her  premises  along  this  road,  it  can  hardly  be  claimed 
that  that  consent  would  have  given  them  the  right,  whenever  it 
became  necessary  for  the  proper  operation  of  the  road,  to  lay  a 
switch  or  any  additional  track  or  put  in  any  additional  thing 
other  than  was  necessary  for  the  operation  of  that  main  line 
along  this  road.  Is  it  possible  that  by  standing  by  and  consent- 
ing by  silence  that  this  main  line  be  constructed  and  operated, 
she  gave  a  broader  consent  than  if  she  had  given  in  writing  a 
consent  that  exactly  that  thing  might  be  donet  It  seems  to  an- 
swer itself.  It  seems  difficult  to  understand  how  it  can  be  said 
that  one  by  tacit  consent,  in  seeing  the  work  d^ne  upon  her 
premises,  gives  a  greater  consent,  gives  to  the  corporation  laying 
the  track  a  greater  right  than  would  have  been  given  if  consent 
to  do  exactly  the  same  thing  had  been  given  in  writing. 

It  is  urged  on  the  part  of  the  plaintiff  that  since  by  the 
franchise  it  is  provided  that  the  road  shall  be  completed  and 
in  operation  by  a  given  date,  which  time  has  long  since  past, 
that  under  the  franchise  no  switch  could  be  laid  anywhere  that 
was  not  laid  at  the  time  the  original  main  track  and  switches 
were  laid. 

We  think  the  case  of  Railtvay  Company  v.  Daniels,  16  0.  S., 
390,  answers  that,  and  answers  it  against  the  plaintiff.  There 
it  was  held  that  the  railroad  company,  a  steam  railroad  com- 
pany, which  had  a  franchise  to  put  in  a  railroad  with  necessary 
turnouts,  switches,  etc.,  in  the  city  of  Toledo,  might  condemn 
property  and  extend  its  turnout  up  to  a  certain  mill  property. 
But  we  think  also  that  that  same  case  clearly  shows  that  in 
order  to  make  such  extension  the  company  must  acquire  right 
to  the  property,  if  it  is  property  that  it  is  taking. 

We  are  cited  to  the  case  of  Cincinnati  &  Indiana  Railroad 
Company  v.  Zinn  et  al,  18  0.  S.,  417,  as  affirming  the  proposi- 
tion in  the  case  laid  down  in  the  case  of  Railway  Company  v. 
Daniels.  It  simply  says  "that  the  other  questions  involved  in 
this  case  are  determined  by  the  case  of  The  Railway  Company  v. 
Darnels,**    Nothing  more  is  said  about  it. 
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Numerous  authorities  are  cited  and  fully  sustain  the  propo- 
sition, that  where  one  stands  by  and  makes  no  objection  to  the 
use  of  his  property  by  a  railroad  company  or  other  public 
corporation,  whereby  large  sums  of  money  are  expended,  can  not 
be  heard  later  to  complain  of  such  use.  But  cases  cited  in  the 
brief  of  defendant,  and  so  far  as  we  know  everywhere,  the 
authorities  go  no  further,  than  that  if  one  has  given  consent 
that  the  things  be  done  which  they  have  stood  by  and  permitted 
to  be  done,  they  can  not  later  be  heard  to  complain  of  its  use. 

Considerable  was  said  in  argument  that  the  putting  down  of 
this  switch  was  not  putting  an  additional  burden  upon  the  prop- 
erty, and  authorities  are  cited  in  support  of  that  proposition. 
Those  authorities,  some  of  them  at  least,  were  cited  and  read 
over  to  two  members  of  this  court  sitting  as  judges  in  chambers, 
and  convinced  us  that  this  was  not  an  additional  burden,  and 
we  so  held.  But  that  case  went  to  the  Supreme  Court  (the 
case  of  Schaaf  v.  The  Cleveland,  Medina  &  Southern  Railway 
Company),  and  the  Supreme  Court  said  we  were  wrong;  and 
now  without  regard  to  what  the  authorities  are  outside  of  Ohio, 
the  latest  authority  of  the  Supreme  Court  of  Ohio  on  that  sub- 
ject is  the  case  before  mentioned,  which  is  found  in  the  66 
0.  S.,  at  page  215. 

It  was  urged  here  in  argument  that  the  two  cases  are  not 
alike,  and  some  stress  was  laid  upon  the  proposition  that  in 
the  case  of  the  Medina  railroad  it  was  a  paper  railroad  only, 
never  had  been  built;  but  it  was  to  prevent  the  building  of  it 
along  the  premises  of  the  plaintiff  in  that  case,  because  it  would 
be  a  burden  upon  his  property,  that  the  suit  was  brought. 
And  the  court  said  in  the  first  paragraph  of  the  syllabus  (of 
course  the  case  is  familiar  to  counsel  upon  both  sides,  .but  I  do 
read  it) : 

**The  construction  and  operation  of  an  interurban  railroad 
laid  with  T  rails,  entirely  on  the  side  of  a  public  highway  next 
to  the  abutting  improved  farms  owned  and  occupied  by  the 
plaintiffs,  and  entirely  between  their  lands  and  the  traveled 
part  of  the  highway,  the  company  having  authority  to  run  an 
unlimited  number  of  cars  and  trains  for  the  carrying  of  pas- 
sengers, and  the  transportation  of  freight,  express  matter  and 
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govenunent  mail,  is  an  additional  burden  on  the  public  highway 
and  obstruction  to  and  interference  with  the  plaintiff's  ease- 
ment and  rights  therein,  not  substantially  different  from  those 
that  are  imposed  by  the  construction  and  operation  of  steam 
railroads,  under  like  conditions."  (Then  follows  the  construc- 
tion and  operation  of  an  electric  plant  etc.). 

But  that  language  laid  down  as  the  law  in  the  syllabus,  it 
seems  to  us  settles  this  case,  and  settles  it  in  favor  of  the 
plaintiff.  An  additional  burden  has  been  imi)osed  upon  the 
plaintiff  by  the  laying  of  this  switch. 

It  is  said  she  has  a  complete  remedy  at  law.  It  is  no  more 
true  that  she  has  a  complete  remedy  at  law  than  she  would 
have  a  complete  remedy  at  law  if  they  went  through  one  of 
her  fields,  and  the  Constitution  has  disposed  of  that  question, 
by  providing  as  it  does  in  Section  5  of  Article  XIII,  as  to  the 
taking  of  a  right  of  way.  And  in  Section  19  of  Article  I, 
providing  that  private  property  shall  not  be  taken  for  public 
use  until  compensation  has  first  been  made  in  money,  or  a  de- 
posit of  money  made. 

We  think  it  follows  that  as  the  defendant  has  taken  the 
property,  that  is,  has  by  putting  an  additional  burden  upon 
the  highway  taken  the  property  of  the  plaintiff  or  established  a 
right  of  way  across  her  premises,  without  having  first  had 
the  value  of  that  property  right  in  her  determined  by  a  jury 
or  having  paid  it  or  deposited  it,  the  injunction  should  and 
must  be  allowed. 

Now  this  track  is  laid  down,  and  the  order  will  be  that  it  be 
removed,  unless  within  ninety  days  from  this  date  the  de- 
fendant shall  have  by  some  proper  means  obtained  the  right 
from  the  plaintiff  to  construct  and  operate  this  switch. 

D.  J.  Nye  and  C.  O.  Washburn,  for  plaintiff. 

B.  0.  and  H.  C.  Johnson  and  C.  W.  Collister,  for  defendant. 
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WARRANTY  IN  GOOD  PAITH  BUT  WITHOUT  KNOWLRDGE. 

[Circuit  Ck>urt  of  Lucas  County.] 

Isaac  Haeteb  Co.  v.  Charles  H.  Pearson  et  al. 

Decided,  June  26,  1904. 

Warranty — Representation  made  in  Good  Faith  hut  without  Knotol* 
edge — Election  of  Remedies — By  Owner  of  Goods  Fraudulently 
Taken  from  Eis  Possession — Suretyship — Liability  Arising  Out 
of  Fraud  not  a  Mere  Indebtedness,  When — Satisfaction  of  Judg- 
ment  in  Assumpsit — Action  for  Tort  does  not  Lie  Thereafter, 

1.  A   material  repreeentation   mad<e   in   good   faith   by   one  not  a4> 

quainted  with  tlie  facts  is  in  the  nature  of  a  warranty,  and  must 
be  made  good  to  one  who  has  rightfully  relied  upon  it  to  his 
Injury  without  knowledge  of  its  falsity. 

2.  The  owner  of  goods  wrongfully  taken  from  his  possession  may 

proceed  in  tort  to  recover  damages,  or  waive  the  tort  and  sue  for 
the  value  of  the  goods  upon  the  fiction  that  the  property  was  sold, 
or  replevin  the  property  in  case  it  can  be  reached.  The  right  of 
this  election  being  in  the  owner,  the  transaction  can  not  be 
treated  as  a  sale  or  indebtedness  to  his  prejudice,  by  the  wronf'- 
doer  or  one  in  privity  with  him. 

3.  Where  a  person  who  has  been  defrauded  obtains  a  note  of  the  per- 

son defrauding  him,  for  an  actual  indebtedness,  and  one  signs  as 
surety  upon  the  representation  of  the  payee,  made  in  good  faith, 
that  the  note  covers  the  whole  of  the  indebtedness  of  the  maker, 
the  faci  of  an  additional  liability  growing  out  of  a  prior  fiaudu* 
lent  transaction,  not  then  known  to  the  payee,  affords  no  ground 
of  defense  against  the  note  to  such  surety. 

4.  After  the  satisfaction  of  a  Judgment  in  assumpsit,  the  owner  of 

property  fraudulently  obtained  from  him  can  not  maintain  an 
action  in  tort  against  the  wrongdoer.  Whether  he  could  proceed 
in  tort  after  Judgment  but  before  satisfaction  in  assumpsit— 
Quaere. 

Parker,  P.  J.;  Hull,  J.,  and  Haynes,  J.,  concur. 

Error  to  Lucas  Common  Pleas  Court. 

The  action  in  the  court  below  was  by  the  Isaac  Harter  Co. 
against  Charles  H.  Pearson  and  "Wilbur  C.  Brown,  upon  a 
promissory  note  given  in  New  York,  upon  July  9,  1898,  but 
dated  July  1,  1898,  for  $1,500,  payable  six  months  after  date,  to 
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the  order  of  G.  H.  Pearson,  signed  by  C.  H.  Pearson  and  W.  C. 
Brown,  and  endorsed  by  Pearson  to  the  Isaac  Barter  Co.  In 
the  court  below  Pearson  did  not  answer,  so  that  the  judgment 
went  against  him  by  default.  Brown  answered  that  the  debt 
on  account  of  which  this  note  was  given,  was  the  debt  of  Pear- 
son; that  he,  Brown,  was  surety  for  Pearson,  and  he  set  forth 
in  his  amended  answer  various  grounds  of  defense,  affecting  and 
accruing  to  him  as  surety,  but  all  these  various  defenses  except- 
ing one  were  eliminated  before  the  case  came  to  trial  to  the 
jury.  The  only  defense  remaining,  and  that  upon  which  the 
case  was  submitted  to  the  jury,  was,  that  at  the  time  this  note 
was  given,  Mr.  Day,  a  representative  of  the  Isaac  Harter  Co., 
on  behalf  of  the  company,  represented  to  Mr.  Brown,  in  order 
to  induce  him  to  become  surety  for  Pearson,  that  the  whole 
indebtedness  of  Pearson  to  the  company  was  about  $4,500, 
whereas,  it  is  said  the  indebtedness  of  Pearson  at  the  time 
amounted  to  more  than  $10,000.  Brown  says  that  he  was  igno- 
rant of  this  fact,  and  that  if  he  had  known  of  this  large  indebt- 
edness he  would  not  have  signed  as  surety.  If  what  he  says 
is  true,  of  course,  by  the  law  of  the  land,  he  would  be  discharged 
from  liability.  These  averments  were  denied  by  the  Isaac  Har- 
ter Co.  The  cause  was  submitted  to  a  jury,  which  found  in 
favor  of  Brown. 

The  Isaac  Harter  Co.,  as  plaintiff  in  error,  insists  that  this 
finding  and  the  judgment  based  upon  it  is  wrong ;  that  the  court 
erred  in  its  charge  to  the  jury  upon  the  law  of  the  case;  and 
that  the  verdict  is  contrary  to  the  weight  of  the  evidence. 

It  appears  from  the  record  that  the  Isaac  Harter  Co.  was  a 
large  institution  engaged  in  the  milling  business  in  Fostoria, 
Ohio;  that  Mr.  Pearson,  for  some  time  prior  to  July  9,  1898,  and 
for  a  short  time  afterwards,  was  the  selling  agent  of  the  Isaac 
Harter  Co.  in  the  city  of  New  York — that  is,  he  was  their  repre- 
sentative 'there ;  he  was  their  agegat  and  representative  in  the 
sense  that  he  was  a  commission  merchant,  and  was  the  only 
merchant  or  firm  authorized  by  the  Isaac  Harter  Co.  to  sell 
their  products  in  that  city.  He  was  not  in  their  employ  upon 
a  salary,  but  he  sold  their  goods  as  a  commission  merchant.  He 
purchased  the  product  from  them,  and  his  compensation  arose 
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from  his  commission.  His  deposition  appears  in  the  record,  and 
in  that  he  testifies  upon  this  subject,  agreeing  with  the  testimony 
on  behalf  of  the  plaintiff. 

He  testified  in  part  as  follows : 

**Q.  What,  if  any,  business  connection  did  you  have  with  this 
company  in  the  year  189S  ?  A.  I  represented  them  in  handling 
their  produce  here  for  the  sale  of  fiour  for  local  and  export  trade. 

**Q.  What  was  the  nature  of  the  business  you  were  transact- 
ing for  the  company  at  that  time  f    A.  Buying  flour  from  them. 

**Q.  You  were  selling  flour  for  that  company  at  that  timet 
A.    I  was. 

**Q.  Upon  what  basis,  commission  or  salary?  A.  Commis* 
sion. ' ' 

And  further  along  in  his  deposition  he  repeats  that  he  was 
buying  the  flour  from  them.  It  appears  that  the  transactions 
between  the  Isaac  Harter  Oo.  and  Pearson  were  carried  on  by 
about  the  following  method :  Pearson  would  signify  to  the  Isaac 
Harter  Co.  what  flour  he  desired  at  a  given  time.  They  would 
forward  the  flour  to  New  York.  They  would  consign  it  to  them- 
selves, and  upon  the  bill  of  lading  it  would  be  stated  in  this 
form:  ** Consigned  to  the  Isaac  Harter  Co.;  notify  C.  H.  Pear- 
son.''  These  bills  of  lading  were  attached  to  drafts  upon  C.  H. 
Pearson  for  the  amunt  of  the  flour  in  each  instance  of  shipment; 
that  is  to  say,  for  the  price  of  the  flour  consigned.  They  would 
draw  upon  Pearson  through  a  certain  bank  in  New  York,  the 
name  of  which  I  da  not  now  recall,  and  attach  the  bill  of  lading 
to  the  draft. 

It  appears  very  clear  from  this  record  that  Pearson  was  not 
authorized  and  had  no  right  to  obtain  possession  of  the  flour 
that  was  shipped  to  New  York  until  he  had  paid  these  drafts, 
and  become  possessed  of  the  bill  of  lading,  upon  presentation 
whereof  to  the  railroad  company  the  flour  would  be  delivered 
to  him.  But  by  some  arrangement  with  an  officer  or  employe 
of  the  railroad  company — the  West  Shore  Co.,  I  believe  it  was — 
Pearson  had,  prior  to  July  9, 1898,  obtained  possession  of  a  large 
amount  of  this  flour  without  paying  the  drafts.  I  may  say,  by 
the  way,  that  subsequently  on  account  of  this  the  Isaac  Harter 
Co.  presented  its  claim  to  the  railroad  company,  for  having  de- 
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livered  the  flour  to  Pearson  without  authority,  and  it  is  said 
(though  I  am  not  sure  that  it  appears  in  this  record,  but  it  is 
said  and  it  is  not  contradicted),  that  they  collected  from  the 
railroad  company  without  any  trouble  the  amount  of  the  value 
of  the  flour,  which  it  had  delivered  to  Pearson  without  au- 
thority. 

Upon  July  9,  1898,  Day  appeared  in  New  York  on  behalf  of 
the  Isaac  Harter  Co.,  to  effect  a  settlement  with  Pearson  of  an 
imsettled  open  account,  amounting  to  about  $2,500,  and  the 
readjustment  of  some  indebtedness  of  Pearson's  upon  notes, 
amounting  to  $2,000,  the  sum  of  the  two  being  about  $4,500. 
It  .appears  from  the  testimony  that  Day  was  not  aware,  and  it 
does  not  appear  from  the  testimony  that  any  of  the  company 
were  aware  at  that  time  that  Pearson  had  obtained  possession 
of  this  flour  without  payment  of  the  drafts.  The  company  knew 
that  the  drafts  had  not  been  paid,  but,  as  the  record  shows,  they 
supposed  the  drafts  and  the  bills  of  lading  were  still  in  the 
bank,  and  that  consequently  the  flour  was  still  with  the  railroad 
company.  Day  called  upon  Mr.  Pearson  and  asked  him  to  ad- 
just these  two  claims,  one  for  $2,500  and  the  other  for  $2,000. 
At  the  instance  of  Pearson  they  called  upon  Brown,  Pearson 
apparently  expecting  that  Brown  would  give  him  some  assistance 
about  settling  these  matters.  Mr.  Day  said  to  Brown  that 
the  indebtedness  of  Pearson  to  the  Isaac  Harter  Co.  at  that  time 
amounted  to  $4,500.  It  appears  that  as  a  matter  of  fact  Pearson 
had  at  that  time  wrongfully  obtained  possession  of  flour  amount- 
ing to  something  over  $8,000.  Brown  contended  in  the  court 
below,  and  contends  here,  that  because  of  this  state  of  facts  with 
respect  to  the  flour  obtained  by  Pearson,  the  indebtedness  of 
Pearson  to  the  Isaac  Harter  Co.,  instead  of  being  $4,500,  was  as 
much  more  as  the  value  of  this  flour,  to-wit,  something  over 
$8,000  more.  He  claims,  in  other  words,  that  Pearson  was  in- 
debted to  the  Isaac  Harter  Co.  over  $12,000  instead  of  only 
$4,500,  and  that  because  of  this  false  representation  he  should 
be  discharged. 

There  was  not  much  controversy  over  these  facts.  On  behalf 
of  the  defendant  in  error,  it  is  contended  that  there  were  some 
circumstances  in  the  case  tending  to  show  that  the  laac  Harter 
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Co.  at  the  time  knew  of  this  wrong  that  had  been  perpetrated 
by  Pearson,  and  of  this  liability  of  Pearson  to  them  on  acoonnt 
of  the  flonr  which  he  had  unlawfully  obtained. 

If  the  company  knew  it,  it  might  be  inferred  from  what  Mr. 
Day  said  that  there  was  some  false  suggestion  in  his  representa- 
tion that  the  whole  indebtedness  was  $4,500;  or  that  there  was 
some  suppression  of  the  truth ;  that  the  full  literal  truth  was  not 
told,  as  it  should  have  been,  to  Brown ;  but  we  are  called  upon  to 
sustain  the  verdict  upon  the  theory  that  the  Isaac  Harter  Co. 
did  not  know  at  that  time  this  note  was  taken  that  they  had 
been  defrauded  or  wronged  by  Pearson. 

After  the  note  was  given,  perhaps  in  the  afternoon  of  the 
same  day,  Mr.  Day  became  aware  of  these  facts  by  investigation; 
but  what  he  afterwards  learned,  of  course,  could  not  affect  the 
rights  of  the  parties  as  they  became  fixed  by  the  transportation 
at  an  earlier  period  upon  the  ninth  of  July. 

With  respect  to  representations  of  this  character,  the  court 
charged  the  jury  as  follows : 

"The  question,  therefore,  which  you  must  decide  from  the 
evidence,  is  whether  the  plaintiff  through  Mr.  Day  falsely  rep- 
resented to  the  defendant  that  the  indebtedness  of  Pearson  to 
the  plaintiff  was  only  about  $4,500,  and  if  such  representation 
was  false,  whether  it  was  material,  and  whether  Brown  had  the 
right  to  rely  upon  it,  and  was  actually  induced  by  it  to  sign 
the  note." 

And  again: 

**If  you  find  that  the  representation  made  by  Day  as  to  Pear- 
son's indebtedness  was  untrue,  it  is  not  necessary  for  the  de- 
fendant to  prove  that  the  plaintiff  or  Day  knew  that  the  repre- 
sentation was  untrue.  If,  in  fact,  the  statement  was  false,  even 
although  honestly  made,  and  if  it  was  material,  and  Brown  had 
a  right  to  rely  upon  it,  and  was  induced  by  it  to  sign  the  note, 
then  a  good  defense  to  the  note  is  shown,  and  the  plaintiff  can 
not  recover  upon  the  note." 

That,  we  think,  under  the  authorities,  correctly  states  the  law. 
Such  a  representation,  where  the  party  making  the  representa- 
tion is  not  acquainted  with  the  facts,  and  where  it  turns  out 
that  his  representation  is  untrue,  although  he  made  it  in  good 
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faith,  is  in  the  nature  of  a  warranty.  It  is  not  deceit,  it  is 
not  fraud,  in  the  sense  that  one  has  falsely  deceived  another, 
but  it  stands  upon  the  doctrine  of  warranty;  he  must  make 
good  that  which  he  represents  to  be  true. 

But  the  plaintiff  in  error  insists  that  what  Day  represented 
to  Brown  upon  this  occasion  was  in  fact  true;  that  the  whole 
indebtedness  of  Pearson  was  $4,500 ;  that  this  liability  of  Pearson 
to  the  Isaac  Hart^r  Co.  on  account  of  the  fraud  which  he  had 
perpetrated  upon  them,  and  perhaps  upon  the  railroad  company, 
was  not  in  the  nature  of  an  indebtedness.  And  the  case  here 
seems  to  turn  upon  the  question  whether  the  liability  of  Pearson 
growing  out  of  his  fraudulent  transaction  was'  of  the  nature  of 
an  indebtedness  to  the  Isaac  Barter  Co.  With  respect  to  that 
the  court  charged  the  jury  as  follows: 

"It  is  admitted  here  upon  all  hands  that  the  statement  or 
representation  made  by  Mr.  Day  to  Mr.  Brown  on  July  9,  1898, 
before  the  note  was  signed,  was  that  the  indebtedness  of  Peai- 
son  to  the  plaintiff  was  at  that  time  the  sum  of  about  $4,500. 
The  first  question  then,  is,  was  that  statement  false  or  untrue  7 
In  other  words,  was  Pearson  at  that  time  indebted  to  the 
plaintiff  in  an  amount  largely  or  materially  in  excess  of  $4,500  T 
Under  the  evidence  in  this  case,  the  answer  to  that  question 
depends  largely  upon  what  you  find  to  be  the  transactions  be- 
tween Pearson  and  the  plaintiff  prior  to  July  9,  which  related 
to  the  shipment  of  flour  by  the  plaintiff  to  New  York  and  the 
obtaining  possession  of  the  flour  by  Pearson  without  paying 
the  drafts  drawn  on  him  by  the  plaintiff.  And  upon  that  sub- 
ject I  say  to  you  this :  If  before  July  9,  1898,  Pearson  obtained 
possession  of  the  flour  which  had  been  shipped  by  the  plaintiff 
to  New  York  without  paying  the  drafts  dritwn  on  him  by  the 
plaintiff,  he  then  became  indebted  to  the  plaintiff  for  the 
amount  of  such  drafts,  and  if  this  indebtedness  existed  upon 
July  9,  and  if  the  indebtedness  of  Pearson  to  the  plaintiff  upon 
that  day,  including  the  amount  of  the  indebtedness  upon  the 
drafts,  exceeded  to  any  material  extent  the  sum  of  $4,500,  then 
the  representation  that  the  debt  was  only  $4,500  was  untrue 
or  false.*' 

That  is  stated  by  the  court  without  reference  to  the  question 
whether  Mr.  Day  or  the  Isaac  Harter  Co.  was  aware  of  this 
liability  on  account  of  the  flour  unlawfully  obtained.    In  other 
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words,  the  court  chaises  that  this  liability  was  an  indebted- 
ness, at  that  time,  of  Pearson  to  the  Isaac  Harter  Co.  This 
seems  to  have  left  very  little  for  the  jury  to  do. 

That  this  representation  would  be  material  can  not  be  ques- 
tioned. The  difference  between  $4,500  and  the  real  indebted- 
ness,  as  the  court  construes  this  claim,  was  so  great  as  to  make 
it  clearly  luaterial.  Mr.  Brown  testifies  that  if  he  had  known 
of  this  liability  he  would  not  have  signed. 

Now,  was  this  an  indebtedness  at  this  timeT  Clearly  there 
was  a  liability  of  Pearson  to  the  Isaac  Harter  Co.  But  the 
transaction  was  such  as  that  Pearson  was  liable  to  the  Isaac 
Harter  Co.  for  a  tort  that  he  had  committed  in  unlawfully  ob- 
taining possession  of  and  converting  their  property.  The  law 
gave  to  the  Isaac  Harter  Co.  a  choice  of  remedies.  They  could 
proceed  on  account  of  the  tort  to  recover  damages  for  the 
trespass  and  asportation;  or  they  might,  if  they  could  come  at 
the  property,  recover  it  by  replevin;  or  they  might,  if  they 
choose  to  do  so,  waive  the  tort  and  sue  for  the  value;  but  this 
right  to  waive  the  tort  and  sue  for  the  value,  proceeding  upon 
the  fiction  that  Pearson  had  purchased  the  property  from  tht^m 
and  had  promised  to  pay  for  it,  was  a  right  of  the  Isaac  Har- 
ter Co.;  it  was  not  the  right  of  Pearson.  So  far  as  Pearson 
was  concerned,  the  Isaac  Harter  Co.  might  insist  on  proceeding 
on  account  of  tort.  Certain  consequences  would  follow  from 
this  election  to  proceed  upon  indebitatis  assumpsit;  for  if  the 
Isaac  Harter  Co.  should  proceed  in  that  way  upon  that  election, 
it  is  probable  that  under  the  law  it  could  not  thereafter  pro 
cced  on  account  of  tort. 

There  is  some  difference  in  the  authorities  on  this  propo- 
sition, some  holding  that  the  right  to  proceed  on  account  of 
tort  is  not  taken  away  until  the  judgment  obtained  in  the  ac- 
tion of  assumpsit  has  been  satisfied;  but  certainly  after  satis- 
faction of  the  judgment  in  assumpsit  the  right  to  proceed  on 
account  of  tort  is  at  an  end.  But  this  was  a  right  or  election 
lodged  in  the  Isaac  Harter  Co.  Pearson  had  no  right  to  elect 
to  treat  this  as  an  indebtedness  as  upon  a  contract.  How,  then, 
can  the  courts  at  the  instance  of  Brown,  treat  this  as  in  the 
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nature  of  an  indebtedness  t  It  was  the  right  of  the  Harter  Co 
alone  to  so  elect.  Clearly,  under  this  record,  they  had  not 
elected  to  treat  this  as  a  contractual  obligation.  They  could 
not  so  elect  until  they  had  become  aware  of  the  facts.  We  are 
satisfied  from  this  record  that  they  did  not  become  aware  of 
the  facts  until  after  the  note  in  this  case  had  been  given.  Ac- 
cording to  our  view  of  the  results  of  the  transaction  at  the  time 
this  note  was  given,  the  Isaac  Harter  Co.  still  owned  this  flour ; 
and  owning  the  flour,  it  could  not  have  a  claim  for  its  value 
based  upon  its  sale  to  Pearson.  Such  claim  could  not  arise 
until,  with  knowledge  of  the  facts,  the  company  had  elected  to 
waive  the  tort  and  regard  the  transaction  as  a  sale. 

Had  they  proceeded  to  enforce  such  claim,  they  must  have 
proceeded  upon  the  theory  and  upon  the  fiction  that  Pearson 
had  purchased  the  flour  and  had  promised  to  pay  for  it.  This 
is  one  of  the  fictions  of  the  law  that  appears  still  to  obtain,  not- 
withstanding our  changes  in  the  law  of  procedure.  It  has  be- 
come a  part  of  the  substantive  law,  founded  upon  the  policy  of 
the  law.  In  an  action  of  assumpsit  upon  this  pretended  con- 
tract, upon  it  being  shown  that  he  had  obtained  this  flour  and 
converted  it,  Pearson  would  not  be  permitted  to  dispute  the  aver- 
ment that  he  had  promised  to  pay  for  it;  and  it  is  only  by 
virtue  of  that  fiction,  and  by  virtue  of  the  fact  that  he  would 
not  be  permitted  to  dispute  that  allegation,  that  the  action  of 
assumpsit  upon  this  transaction  could  be  maintained. 

Now,  as  I  have  said,  the  representation  of  Day  to  Brown  was, 
that  the  indebtedness  of  Pearson  at  that  time  was  $4,500,  and 
no  more.  As  Pearson  puts  it  in  his  deposition,  Day  said  to 
Brown  that  Pearson  was  then  owing  the  Isaac  Harter  Co. 
$4,500.  It  appears  that  in  connection  with  that  statement  Day 
stated  to  Brown  the  items  of  that  indebtedness — the  $2,000  on 
the  note  and  the  $2,500  item  on  the  account.  That  representa- 
tion, having  been  made  in  entire  good  faith,  with  no  purpose  to 
conceal  facts  which  ought  to  have  been  made  known  to  Brown, 
the  language  of  Mr.  Day  should  not  be  extended  beyond  its 
natural  and  legitimate  meaning.  If  he  had  known  the  other 
facts,  and  it  could  be  fairly  found  and  held  that  he  was  guilty 
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of  a  suppression  of  some  matter  that  he  should  have  stated, 
perhaps  it  would  be  competent  for  the  jury  to  enlarge  the 
meaning  and  significance  of  the  terms  that  he  used;  but  having 
used  the  language  in  good  faith,  and  its  import  and  effect 
standing  rather  upon  the  doctrine  of  warranty  than  misrepre- 
sentation or  deceit,  the  language  should  be  given  its  natural 
meaning,  and  should  not  be  enlarged  or  extended  beyond  that 
And  giving  it  that  construction,  we  hold  that  the  statement 
was  true  and  correct;  that  the  indebtedness  of  Pearson  at  that 
time  was  $4,500,  and  no  more;  and  we  hold,  therefore,  that 
the  court  of  common  pleas  erred  in  chaining  the  jury  to  the 
effect  that  this  liability  amounted  at  the  time  to  an  indebted- 
ness; and  on  account  of  this  error  the  judgment  of  the  court 
of  common  pleas  will ,  be  reversed ;  and,  as  I  have  indicated, 
there  being  a  claim  that  there  is  some  evidence  tending  to  show 
that  the  company  knew  of  this  state  of  facts,  so  that  the  ver- 
dict may  be  sustainable  on  that  theory,  we  go  further,  and  hold 
that  the  verdict  is  against  the  weight  of  the  evidence. 
.   Reversed  and  remanded. 

E.  W.  Tolerton,  for  plaintiff  in  error. 

Swayne,  Hayes  A  Tyler ^  for  defendant  in  error. 
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PROCEEDINCS  BEFOML  JUSTICES  OP  THE  PEACE. 

[Circuit  Court  of  Coshocton  County.] 

Emma  E.  Squires  v.  Joseph  Mabtin^  Administbatob.* 

Justice  of  the  Peace — Liberal  Rules  Bhould  Control — In  Reviewing 
Proceedings  Before — BufJUdeTicy  of  Pleading  and  Presumption  of 
Regularity — Exceptions  as  to  Evidence  not  Reviewable,  When. 

1.  Where  Justices  of  the  peace  and  other  inferior  tribunals  act  within 

their  Jurisdiction,  liberal  rules  should  be  adopted  in  reviewing 
proceedings  before  them. 

2.  The  bill  of  particulars  is  sufficient  if  it  states  the  nature  of  the 

claim  in  general  terms  or  substantially  states  the  facts  constitut- 
ing the  cause  of  action. 

Z,  The  sole  object  of  the  bill  of  exceptions  mentioned  in  Section  6565 
is  to  provide  for  a  review  of  questions  of  law. 

4.  Where  the  transcript  shows  that  the  proceedings  were  regular, 
every  presumption  is  in  favor  of  the  Judgment 
-  5.  In  an  action  against  an  administrator,  properly  summoned  as  such, 
who  appears  and  makes  a  defense,  and  prosecutes  error  to  the 
common  pleas,  there  is  sufficient  evidence  by  admission  of  his 
capacity  as  administrator  without  formal  proof  to  that  effect. 

Albaugh,  J. ;  Jenner,  J.,  and  Pollet,  J.,  concur. 

The  ease  of  Emma  E.  Squires,  plaintiff  in  error,  against 
Joseph  Martin,  administrator  of  the  estate  of  Martha  Simpson, 
deceased,  defendant  in  error,  is  an  action  brought  by  the  plaint- 
iff against  the  defendant,  Joseph  Martin,  as  such  administrator, 
before  William  Hickson,  justice  of  the  peace  of  Jackson  town- 
ship, Coshocton  county,  and  was  tried  to  a  jury,  March  26, 1891, 
resulting  in  a  verdict  and  judgment  for  the  plaintiff  and  judg- 
ment for  costs. 

Tpon  the  trial  before  the  justice,  the  defendant,  Martin, 
mored  to  dismiss  the  action,  ^'on  the  ground  that  the  plaintiff's 
bill  of  particulars  does  not  set  out  and  allege  the  appointment 
of  the  defendant,  and  his  capacity  as  administrator  of  Martha 
Sinpson,  deceased,  and  does  not  allege  that  the  claim  on  which 
ths  action  is  founded  was  presented  to  the  defendant  as  such 
alministrator,  and  rejected  by  him." 

*  Affirmed   by  the  Supreme  Court,  without  report,  in  Martin  v. 
Squires,  52  Ohio  State,  634. 
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The  justice  overmled  this  motion,  to  whi<5h  Martin  by  his 
attorneys  excepted,  and  the  plaintiff  was  permitted  to  amend 
her  bill  of  particnlars,  by  stating  on  l^e  margin  (although  it  is 
not  shown  on  the  docket  or  the  transcript,  but  it  appears  on  the 
original  bill),  that  Martin  was  the  duly  appointed,  qualified  and 
acting  administrator  of  the  estate  of  Martha  Simpson,  and  that 
said  claim  was  presented  to  him  as  such  administrator,  by  the 
justice,  at  the  request  of  the  plaintiff,  and  he  was  requested  to 
endorse  the  claim  as  allowed,  or  to  pay  the  same,  which  he  re- 
fused to  do. 

It  also  appears  that  before  the  trial,  at  the  time  the  jury  was 
selected,  it  was  agreed  between  the  parties  by  their  attorneys, 
to  avoid  a  change  of  venue  and  removal  of  the  case  before  an- 
other justice  for  trial,  that  justice  Hickson  should  state  to  the 
the  jury  certain  facts  as  evidence  for  the  plaintiff,  which  vaa 
claimed  to  be  material  on  the  trial.  After  the  verdict  was  re- 
turned for  the  plaintiff,  Martin  filed  a  motion  for  a  new  trill, 
which  was  overruled  and  exception  taken,  and  a  bill  of  ex- 
ceptions embodying  all  the  evidence  given  at  the  trial. 

Martin,  as  such  administrator,  thereafter  prosecuted  error  in 
the  court  of  common  pleas  and  reversed  the  judgment  of  tlie 
justice,  and  the  plaintiff  in  error  now  brings  this  proceeding 
to  reverse  the  judgment  of  the  court  of  common  pleas. 

In  the  court  of  common  pleas,  Martin,  as  such  administrator, 
alleged  that  there  was  error  in  the  record  and  proceedings  of 
the  justice  substantially  as  follows: 

1..  In  overruling  his  motion  to  dismiss  the  action  or  the 
ground  that  the  plaintiff's  bUl  of  particulars  did  not  all^e  his 
appointment  as  administrator,  and  that  the  claim  was  duly  pr^ 
sented  to  him  as  such  administrator,  and  rejected. 

2.  In  overrulng  the  motion  to  set  aside  the  verdict  of  the 
jury,  on  the  ground  that  it  was  against  the  weight  of  the  evi* 
dence,  aiid  that  there  was  no  evidence  offered  to  show  that  de- 
fendant below  was  administrator  of  the  estate  of  Maztha 
Simpson,  deceased. 

3.  That  there  was  no  evidence  offered  that  plaintiff's  dajn 
was  ever  presented  to  defendant  as  such  administrator,  for  h's 
allowance  or  rejection,  or  that  the  claim  had  been  rejected  bj 
him. 
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4.  That  the  juBtice  erred  in  his  charge  to  the  jury  on  the 
trial  of  said  cause ;  that  the  special  request  of  plaintiff  was  mis- 
leading, and  not  supported  by  any  evidence  in  the  case. 

5.  The  facts  set  forth  in  the  bill  of  particulars  of  plaintiff 
below  are  not  sufficient  to  maintain  said  action  against  plaintiff 
in  error. 

6.  The  justice  erred  in  the  admission  of  the  evidence  of 
plaintiff  below,  to  which  defendant  below  objected. 

7.  The  justice  erred  in  excluding  evidence  offered  by  de- 
fendant below. 

Defendant  in  error,  Emma  Squires,  in  the  court  of  common 
pleas,  filed  a  motion,  supported  by  affidavit,  for  diminution  of 
the  record,  suggesting  that  the  transcript  and  record  of  the 
justice  were  imperfect  and  incomplete,  in  this,  that  they  do  not 
show  the  allowance  by  said  justice  of  an  amendment  by  plaintiff 
below  to  her  bill  of  particulars,  made  and  endorsed  on  the 
margin  of  the  original  bill  of  particulars  March  25,  1891,  at 
the  time  and  before  commencement  of  the  trial,  in  the  presence 
of  the  court  and  jury,  and  requested  that  an  order  issue  to  the 
justice  to  correct  his  record  and  transcript  so  that  they  show 
the  facts  as  to  the  amendment,  which  motion  the  court  over- 
ruled, to  which  defendant  in  error  excepted.  Afterwards  at 
the  April  term,  to-wit,  April  20,  1891,  of  the  court  of  common 
pleas,  the  case  was  heard  on  the  petition  in  error,  and  the  fol- 
lowing entry  made: 

'*0n  consideration  whereof  the  court  find  that  there  is  error 
in  said  proceedings  and  judgment,  and  said  judgment  is  there- 
fore reversed  at  the  costs  of  the  defendant  in  error,  and  it  is 
further  ordered  that  the  case  be  retained  in  the  court  of  com- 
mon pleas  for  trial  and  judgment  as  in  case  of  appeal,  to  which 
ruling  and  decision  defendant,  Emma  E.  Squires,  by  her  coun- 
sel, excepts." 

This  proceeding  is  now  brought  in  this  court  to  reverse  the 
judgment  of  the  court  of  common  pleas,  alleging  that  the  court 
erred  in  reversing  the  judgment  of  the  justice  of  the  peace,  and 
in  taxing  the  costs  against  her,  and  in  ordering  that  the  case  be 
retained  in  that  court  for  trial. 

It  is  the  duty  of  a  reviewing  court  to  adopt  liberal  rules  in 
reviewing  proceedings  before  justices  of  the  peace  and  other  in- 
ferior tribunals,  so  far  as  respects  regularity  and  form,  pro- 
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vided  they  act  within  the  limits  of  their  jurisdiction.  No  par- 
ticular form  of  bill  of  particulars  or  pleading  is  required  be- 
fore a  justice  of  the  peace.  It  is  sufficient  if  it  simply  states 
the  nature  of  the  claim  in  general  terms,  or  substantially  states 
the  facts  constituting  the  cause  of  action;  it  is  not  required  to 
state  a  cause  of  action  with  accuracy  of  a  petition  in  the  court 
of  common  pleas.  Swan's  Treatise  (16  Ed.),  16,  35;  Bruder  v. 
Biehl,  1  C.  C,  85. 

There  was  no  error  in  the  justice  overruling  the  motion  of 
defendant  below  to  dismiss  the  action,  on  the  grounds  that  the 
plaintiff's  bill  of  particulars  did  not  allege  his  appointment  as 
administrator,  and  that  the  claim  was  duly  presented  to  him 
and  rejected,  or  in  overruling  his  motion  for  a  new  trial. 

As  to  the  claim  that  the  verdict  was  against  the  weight  of  the 
evidence,  we  hold  this  does  not  come  within  the  provisions  of 
the  statute  authorizing  exceptions  in  cases  before  justices  of  the 
peace.  Section  6565,  Revised  Statutes,  provides,  ''In  all  cases 
before  a  justice  of  the  peace,  whether  tried  by  jury  or  by  the 
justice,  either  party  shall  have  the  right  to  except  to  the  de- 
cisions of  the  justice  upon  any  matters  arising  in  the  case"; 
and  the  bill  of  exceptions  containing  the  evidence  can  not  be 
considered  by  the  reviewing  court  with  a  view  of  reviewing  the 
finding  or  verdict.  The  sole  object  of  the  bill  of  exceptions  pro- 
vided for  in  this  section  is  for  the  review  of  questions  of  law. 

The  Supreme  Court  have  substantially  held  to  this  effect  in 
Leonard  v.  Cincinnati,  26  Ohio  St.,  447  (second  syllabus) ;  also 
in  Baer  v.  Otto,  34  Ohio  St.  (second  syllabus),  11,  opinion  15; 
and  see  Bancroft  v.  Talbot^  29  Ohio  St.,  538 ;  also  Barto  v.  Abbe, 
16  Ohio,  408,  and  State  v.  Wood,  22  Ohio  St.,  537.  See  90  0.  L., 
358,  359  (1893) ;  Section  6565,  Revised  Statutes,  amended. 

It  is  further  claimed  by  the  defendant  in  error,  that  there  ia 
not  sufficient  evidence  to  show  that  he  is  the  administrator  of  the 
estate  of  Martha  Simpson,  deceased,  and  no  evidence  to  support 
the  verdict,  and  that  there  was  no  evidence  offered  to  show  that 
the  plaintiff's  claim  was  presented  for  his  allowance  or  re- 
jection as  such  administrator.  The  record  shows  that  the  de- 
fendant appeared  before  the  justice  of  the  peace  and  contested 
the  case  as  administrator;  also  in  the  error  proceedings  in  the 
court  of  common  pleas  and  again  in  this  court.    The  appearance 
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of  the  defendant  in  error  as  such  administrator  in  the  courts 
below  and  in  this  court,  and  contesting  plaintiff's  claim  in  all 
the  courts,  is  evidence  by  admission  sufi&cient  of  his  capacity  as 
such  administrator,  and  the  claim,  under  such  circiunstances, 
that  fhere  was  no- evidence  upon  the  trial  that  he  is  the  admin- 
istrator, is  too  technical  for  consideration,  in  view  of  the  liber- 
ality allowed  under  the  statute  in  actions  before  justices  of  the 
peace. 

The  transcript  on  its  face  shows  that  the  proceedings  of  the 
justice  of  the  peace  were  regular.  Every  presumption  is  there- 
fore in  favor  of  the  judgment.  It  will  therefore  be  presumed 
that  every  fact  necessary  to  establish  the  liability  of  the  de- 
fendant was  properly  proven  upon  the  trial  before  the  justice 
and  the  jury.  We  find  in  this  record  evidence  sufficient,  in  our 
opinion,  to  support  the  verdict,  that  the  claim  was  presented  to 
the  defendant  as  such  administrator  and  its  allowance  refused. 
Then  again  the  presenting  of  the  claim  to  the  defendant  as  ad- 
ministrator and  his  refusal  to  allow  it  as  a  valid  claim,  are 
shown  by  the  testimony  of  the  justice  before  whom  the,  case  was 
tried,  whose  testimony  was  admitted  by  consent  of  the  parties. 
There  are  other  assignments  of  error  which  we  have  examined, 
but  which  are  not  of  sufficient  importance  to  notice  further  than 
to  say  that  we  find  no  error  in  the  proceedings  before  the  justice 
of  the  peace. 

Upon  an  examination  of  the  whole  record  of  the  justice  of  the 
peace  and  the  proceedings  in  the  court  of  common  pleas  on  error, 
we  are  of  the  opinion  that  there  are  no  substantial  errors  dis- 
closed in  the  proceedings  before  the  justice  prejudicial  to  Martin 
as  administrator,  and  that  the  common  pleas  court  erred  in  re- 
versing the  judgment  and  proceedings  of  the  justice  of  the 
peace,  and  in  taxing  the  costs  against  defendant  in  error,  and  it 
is  thereupon  ordered  and  adjudged  that  the  judgment  of  the 
court  of  common  pleas  be  reversed,  at  the  costs  of  defendant  in 
error,  Joseph  Martin  as  administrator,  and  that  of  the  justice 
be  affirmed  and  that  the  case  be  remanded  for  further  proceed- 
ings. 

W.  &  A,  E.  StiUweU,  for  plaintiff  in  error. 

Himebaugh  &  Nicholas,  for  defendant  in  error. 
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APPORTIOrafENT  OF  STRUCT  ASSESSMENT. 

[Circuit  Court  of  Lucas  County.] 

Moses  Q.  Bloch  v.  Wm.  M.  Godfrey,  Auditor,  et  al. 

Decided,  June  25,  1904. 

Street — Apportionment  of  Assessment  for — Vnauthorieed  Certification 
of  Assessment, 

1.  An  assessment  for  a  street  improyement  is  not  rendered  invalid 

by  reason  of  the  fact  Uiat  the  amount  apportioned  to  an  entire 
tract  was  afterwards,  with  the  consent  of  the  owner  and  no 
injustice  being  done  thereby,  placed  upon  certain  lots  forming  a 
part  of  the  tract. 

2.  But   where   there   has   been   an   unauthorized   certification   of   an 

assessment,  a  court  can  not  upon  the  complaint  of  a  lot  owner, 
and  without  all  the  lot  owners  before  it  who  are  affected  thereby* 
attempt  to  properly  apportion  the  assessment  over  all  the  lots 
liable  therefor,  but  will  simply  decree  that  the  plaintiff  pay  that 
proportion  of  the  entire  amount  of  the  assessment  which  the 
area  of  his  lot  or  lots  bears  to  the  area  of  the  entire  tract  to 
be  assessed. 

Parker,  P.  J.;  Haynes,  J.,  and  Hull,  J.,  concur. 

This  action  is  brought  by  Mr.  Bloch  to  enjoin  the  assess- 
ments on  lots  1  to  29  in  Industrial  Heights  Addition,  on  account 
of  the  improvement  of  Woodville  street. 

It  appears  that  when  Woodville  street  was  improved  these  lots 
were  a  part  of  a  tract  of  about  eleven  or  twelve  acres  of  land, 
and  that  the  assessors  appointed  under  the  statute  to  determine 
the  amount  to  be  assessed,  determined  that  a  certain  amount 
would  be  assessed  against  this  whole  tract,  and  an  assessment 
was  made  accordingly  by  ordinance.  Subsequently,  upon  Mr. 
Hayes,  who  was  the  owner  of  the  tract,  presenting  to  the  council 
a  plat  subdividing  this  tract  into  lots  which  he  desired  to  have 
adopted,  the  city  civil  engineer,  in  pursuance  of  the  statute. 
Section  2601-1,  apportioned  this  whole  assessment  to  these  lots 
now  owned  by  Mr.  Bloch.  Mr.  Hayes,  then  the  owner  of  all  this 
property,  at  that  time  acquiesced  in  and  consented  to  this  re- 
apportionment Subsequently  he  conveyed  these  lots  to  Mr. 
Bloch.  It  is  insisted  by  Mr.  Bloch,  however,  that  the  action  of 
the  city  officers  was  not  authorized  by  law,  is  irregular  and  void. 
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and  that  this  assessment  upon  these  lots  should  not  stand,  not- 
withstanding the  consent  thereto  of  his  grantor,  and  notwith- 
standing the  fact  that  he  afterwards  received  a  conveyance  of 
this  property,  in  which  there  is  a  warnunty  except  as  to  assess- 
ments upon  the  lots. 

The  statute   (Section  2601-1) ,  reads : 

**In  cities  of  the  third  grade  of  the  first  class,  before  the  com- 
mon council  shall  accept  the  plat  of  any 'property  upon  which, 
or  any  portion  of  which,  there  is  any  special  assessment  either 
due  or  to  become  due,  the  city  civil  engineer  shall  make  an  ap- 
portionment of  such  special  assessment  among  the  different  lots 
of  such  plat  affected  by  such  assessment,"  etc. 

It  is  contended  that  this  action  was  irregular  and  void  be- 
cause all  this  twelve  acres  was  affected  by  the  assessment  there- 
tofore levied,  and  therefore  each  and  every  part  of  it  was 
thereby  affected,  and  therefore  each  lot  of  the  subdivision  was 
affected,  and  that  under  this  statute  the  engineer  was  not  au- 
thorized to  place  it  upon  certain  lots  and  relieve  others  alto- 
gether, but  that  he  must  so  apportion  it  that  each  and  every 
lot  must  bear  some  part  of  the  burden  of  the  assessment.  That 
is  the  contention  on  the  part  of  the  plaintiff.  We  are  of  opinion 
that  this  is  giving  rather  too  narrow  a  construction  to  this  stat- 
ute; that  it  is  adhering  rather  tpo  closely  to  the  exact  letter  of 
the  words  "among  the  different  lots  of  the  plat  affected."  The 
letter  of  this  statute  as  construed  by  plaintiff  could  be  observed 
by  levying  one  penny  against  each  of  the  other  lots  than  these 
twenjty-nine  lots,  and  levying  all  the  remainder  upon  these 
twenty-nine  lots.  That,  of  course,  would  be  absurd.  The  stat- 
ute does  not  require  that,  and  it  should  not  receive  such  a  con- 
struction. 

There  is  nothing  in  this  statute  requiring  that  the  assessment 
should  be  spread  out  on  all  the  lots  according  to  the  benefits 
that  the  engineer  shall  conceive  each  lot  has  received;  and  if 
that  were  required,  it  does  not  appear  but  whajt  all  the  benefits 
accrued,  as  a  matter  of  fact,  to  this  front  120  feet,  of  which  is 
made  up  lots  1  to  29  inclusive. 

We  are  of  the  opinion,  therefore,  that  there  having  been  no 
objection  made  by  Mr.  Hayes  at  iJie  time  this  apportionment 
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was  made,  but  he  having  acquiesced  in  it,  that  he  is  bound  by 
it,  and  that  the  fact  that  some  part  of  the  assessment  was  not 
levied  upon  these  other  lots,  in  the  absence  of  any  evidence 
that  there  was  any  injustice  therein,  this  apportionment  of 
the  whole  cost  of  the  improvement  to  lots  1  to  29,  does  not 
present  any  legal  ground  for  invalidating  the  assessment  or  en- 
joining the  levy.  Therefore  all  the  assessments  which  have  been 
certified  over  in  pursuance  of  this  apportionment  by  the  city 
engineer   shall  stand  and  be  collectible. 

But  it  appears  that  a  part  of  this  assessment  has  been  cer- 
tified over  by  the  city  clerk,  some  upon  the  whole  tract,  and 
some  against  the  120  feet  abutting  on  Woodville  street,  before 
the  engineer  had  thus  proceeded  in  pursuance  of  this  statute. 
By  what  authority  or  for  what  reason,  we  can  not  tell;  we  do 
not  know,  we  are  not  enlightened.  We  find  no  authority  for 
it.  There  must  have  been  some  reason  for  it,  but  we  do  not 
know  what  it  was.  So  far  as  we  are  informed,  it  appears  to 
have  been  dione  upon  the  mere  ipse  dixit  of  the  clerk  and  audi- 
tor, without  any  suggestion  from  anybody  else,  or  any  good 
or  valid  reason  for  it.  We  do  not  see  how  that  proceeding 
and  condition  of  things  can  be  upheld.  Justice  and  equity  re- 
quire that  this  assessment  shall  be  so  spread  out  on  all  the  tract 
that  each  part  or  lot  must  bear  its  just  share  and  proportion. 
What  that  would  be  we  can  not  tell,  and  we  do  not  know  that 
anybody  can  tell.  We  are  not  sure  that  there  is  any  statute  or 
any  authority  for  such  adjustments.  We  can  think  of  no  rule 
by  which  to  apportion  it,  except  to  apportion  to  each  lot  its 
share,  according  to  the  square  feet,  after  excluding  the  streets 
and  alleys.  But  the  parties  owning  the  property  other  than  lots 
1  to  29  do  not  appear  to  be  in  court.  They  would  certainly  not 
be  bound  by  any  decree  that  the  court  should  enter  with  respect 
to  their  property. 

We  will  allow  to  stand  against  this  particular  property  its 
proportion  according  to  area,  which  can  not  be  more  than  its 
share,  since  they  both  abut  upon  the  improvement,  and  the  re- 
mainder will  be  enjoined  as  against  these  particular  lots. 

B.  A.  Hayes,  for  plaintiff. 

W.  G.  TJlery,  U.  O.  Denman  and  Frank  Crane,  for  defend- 
ants. 
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CHILD  INJURED  BY  ELECTRIC  UGHT  WIRE  IN  STREET. 

[Circuit  Court  of  Richland  County.] 

The  CrrizBNS  Electric  Bailway,  Light  &  Power  Co.  v.  Em- 

METT  Bell,  by  His  Next  Friend.* 

Decided,  January  Term,  1903. 

Negligence — Electric  Wires  in  Street — Duty  of  Company  totoard  Per- 
sons  Using  Street — Degree  of  Care  Required  as  to  Wires — Degree 
of  Care  Expected  of  Children,  a  Question  for  the  Jury — Expert 
Evidences-Opinion  of  Physician. 

1.  A  corporation,   permitted   to  construct  and   maintain  an   electric 

etreet  railway,  with  aU  the  electric  appliances  incident  thereto, 
in  the  public  streets  of  a  city,  for  the  purpose  of  private  gain, 
owes  the  duty  to  persons  upon  such  cptreets  of  so  conducting  its 
bueiness  as  not  to  injure  them.  It  must,  therefore,  keep  its  wires 
out  of  the  way  of  persons  using  the  streets,  so  that  they  will 
not,  by  coming  in  contact  with  such  wires,  receive  personal  in- 
juries, and  the  fact  that  it  has  not  done  so  raises  a  presumption 
of  negligence  against  it. 

2.  An  electric  company,  permitted  to  use  the  public  streets  for  its 

own  purposes,  is  required  to  exercise  a  high,  if  not  the  highest, 
degree  of  care  in  the  operation,  construction,  inspection  and  re- 
pair of  its  wires  and  poles,  to  the  end  that  travelers  along  the 
highway  may  not  be  injured  by  its  appliances;  and,  if  a  wire, 
charged  with  a  deadly  current  of  electricity,  falls  from  its  proper 
.  place  of  elevation  above  the  street  to  the  surface  of  the  street, 
and  there,  by  contact  with  a  boy  lawfully  passing  along  the  high- 
way, injures  him  with  its  current,  the  law  raises  a  prima  facie 
case  of  negligence.  The  burden  of  proving  that  there  was  no 
negligence,  in  such  case,  is  on  the  company.  The  maxim,  res 
ipsa  loquitur,  applies. 

3.  A  child  is  held  to  such  care  and  prudence  only  as  are  usual  among 

children  of  his  age  and  capacity.  A  child  of  seven  years  of  age 
is  not  guilty  of  ^negligence  if  he  exercise  that  degree  of  care 
which  under  like  circumstances  would  reasonably  be  expected 
from  one  of  his  years  and  intelligence.  Whether  he  used  such 
care  in  a  particular  case  is  a  question  for  the  Jury. 

4.  A  practicing  physician,  familiar  with  the  nature,  extent  and  con- 

dition of  the  injury  in  question,  in  its  early  stage  or  history,  being 

*  Affirmed  by  Supreme  Court,  without  report.  May  3,  1904  (70  O. 
St,  482). 
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aaked  as  to  the  extent  of  the  Injury,  or  if  he  could,  at  the  time 
of  trial,  determine  as  to  whether  or  not  the  injury  would  be  per- 
manent, answers  that  he  could  form  an  opinion,  may  give  it  is 
his  opinion  that  such  injury  i8>  or  is  not,  permanent 

Error  to  the  Court  of  Common  Pleas  of  Richland  County. 

The  plaintiff  below,  Emmett  Bell,  an  infant  of  the  age  of 
seven  years,  by  his  next  friend,  Andrew  W.  Bell,  commenced 
this  action  in  the  Court  of  Common  Pleas  of  Richland  County 
against  the  Citizens  Electric  Railway,  Light  &  Power  Company, 
to  recover  damages  for  a  personal  injury  which  he  alleged  to 
have  suffered  by  reason  of  the  negligence  of  the  defendant  com- 
pany. 

The  plaintiff,  after  stating  that  defendant  is  a  corporation 
organized  under  the  laws  of  the  state  of  Ohio,  alleges  that  as 
such  corporation,  it  conducts  what  is  known  as  an  electric  street 
railway,  the  motive  power  of  which  is  electricity,  said  electricity 
being  conducted  along  and  through  wires  that  are  suspended 
upon  poles  throughout  certain  streets  in  the  city  of  Mansfield, 
Ohio ;  that  as  an  incident  to  said  wires  at  certain  intervals  along 
what  is  known  as  the  main  wires  through  and  over  which  said 
current  is  carried,  there  is  what  is  known  as  feed  wires,  which, 
when  properly  handled,  are  placed  in  such  positions  as  to  be 
harmless  to  any  one  coming  in  contact  with  the  same.  Plaintiff 
further  says  that  on  or  about  the  19th  day  of  August,  1901,  at 
or  near  what  is  known  as  the  northwest  comer  of  the  East 
Fourth  Street  schoolhouse,  in  said  city,  one  of  said  feed  wires 
extended  from  the  main  wire  over  which  said  electric  current 
passed  to  a  certain  pole  and  then  to  the  ground  below.  That 
said  feed  wire  was  what  is  known  as  a  live  wire,  that  is  to  say 
charged  or  filled  with  electric  current,  and  that  said  wire  was 
carelessly,  recklessly  and  negligently  left  lying  upon  the  ground 
exposed  and  in  such  condition  as  to  be  of  great  danger  to  any 
person  not  acquainted  with  its  dangerous  character.  That  said 
wire  was  so  left  by  defendant  company,  and  on  said  19th  day 
of  August,  1901,  the  said  Emmett  Bell,  a  youth  of  tender  years, 
to-wit,  of  the  age  of  seven  years,  being  unacquainted  with  the 
use  or  nature  of  the  dangerous  character  of  said  wire,  came 
in  contact  with  the  same,  and  by  reason  of  the  electric  current 
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contained  therein,  was  dangerously  burned  and  mutilated  in 
and  upon  the  index  finger  of  his  left  hand;  that  his  nervous 
i^ystem  was  greatly  shocked,  and  he  was  thereby  rendered  sick, 
nervous  and  prostrated  on  account  thereof;  that  his  said  finger 
to  the  present  time  is  stiffened  and  in  bad  condition,  and  in  all 
probability  will  never  be  of  proper  use  to  him.  That,  on  account 
of  the  wound  made  by  the  burning  wire,  the  said  Emmett  Bell 
was  subject  to  great  and  excessive  loss  of  blood,  and  otherwise 
shocked  and  rendered  weak  on  account  thereof.  That  said 
injuries  were  occasioned  wholly  on  account  of  the  negligence 
of  the  defendant  company  without  any  fault  of  the  said  Emmett 
Bell.  Plaintiff  says  that  on  account  of  said  injuries  he  has 
suffered  great  pain  and  distress  of  body  and  has  been  damaged 
in  the  sum  of  $3,000,  for  which  he  asks  judgment. 

The  answer,  for  a  first  defense,  admits  that  defendant  is  a 
corporation  organized  under  the  laws  of  the  state  of  Ohio ;  that 
as  such  corporation  it  conducts  what  is  known  as  the  Electric 
Street  Railway,  the  motive  power  of  which  is  electricity.  It 
admits  that  said  electricity  is  conducted  along  and  through 
wires  that  are  suspended  upon  poles  throughout  certain  streets 
of  the  city  of  Mansfield,  and  denies  the  other  allegations  of  the 
petition.  For  a  second  defense  the  defendant  avers  that  what- 
ever injury  the  said  Emmett  Bell  sustained,  if  any,  was  caused 
by  his  own  negligence  and  fault,  and  not  by  reason  of  any 
fault  of  defendant. 

Plaintiff's  reply  to  this  second  defense  was  a  general  denial. 

The  cause  was  tried  to  a  jury,  resulting  in  a  verdict  for 
plaintiff,  and  the  jury  assessed  his  damages  at  $755.  Motion 
for  a  new  trial,  filed  by  defendant,  was  overruled.  Judg- 
ment was  entered  for  the  amount  of  the  verdict  and  costs.  The 
bill  of  exceptions  containing  all  the  evidence  was  taken  and  made 
a  part  of  the  record.  Error  is  prosecuted  to  this  court  to  re- 
verse the  judgment  of  the  court  below. 

VooRHEES,  J.;  Douglass,  J.,  and  Donahue,  J.,  concur. 

The  only  questions  presented  and  urged  as  reasons  for  a  re- 
versal of  the  judgment  of  the  court  below  are : 

1.  In  the  admission  of  evidence  offered  by  plaintiff  below 
against  the  objections  of  defendant. 
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2.  In  the  charge  of  the  ooort. 

3.  In  the  ooort  refusing  to  charge  as  reqneeted  by  defendant 
below. 

1.  It  is  claimed  that  the  conrt  erred  in  permitting  Doctor 
B.  F.  Boles  to  answer  the  following  questions  in  his  direct  ex- 
amination, to  all  of  which  questions  and  answers  defendant 
objected;  the  court  overruled  the  objection  and  defendant  ex- 
cepted: 

''Q.  From  the  extent  of  that  injury  could  you  determine 
whether  or  not  it  would  be  permanent? 

^'A.  Well,  that  would  be  an  absolute  impossibility  for  me  to 
tell.    Perhaps  I  could  form  an  opinion. 

**Q.  What  do  you  say  now  as  to  whether  or  not,  in  your 
opinion,  that  injury  will  be  permanent  T 

''A.    My  opinion  was  that  the  injury  would  be  permanent 

**Q.    What  is  your  opinion  now? 

**  A.    I  haven't  seen  it  lately. 

'*Q.  What  is  your  opinion  now,  from  what  you  saw  at  the 
time,  as  to  whether  or  not  the  injury  will  be  permanent? 

''Court:  He  has  answered  that  question. 

**Q.  What  is  your  opinion  now,  based  on  what  you  then 
saw,  as  to  whether  it  is  a  permanent  injury  or  not? 

''A.  That  is  a  difficult  question  for  me  to  answer.  I  can 
not  tell  now  what  the  condition  is. 

**Q.  Judging  from  his  condition  at  the  time,  what  is  your 
opinion  as  to  whether  that  will  be  a  permanent  injury,  from 
what  you  saw  at  that  time,  are  you  still  of  the  same  opinion? 

**A.    My  opinion  is  the  same. 

**Q.  Suppose  that  this  finger  at  this  time  is  shrunken,  and 
suppose  that  the  boy,  in  the  use  of  his  hand,  holds  his  finger  out 
like  that  (illustrating),  and  suppose  that  when  his  mother  would 
wash  his  hand  he  would  cry,  when  she  would  wash  that  finger 
he  would  cry,  and  suppose  that  finger  is  now  smaller  than  the 
other  index  finger,  sweenied  away  somewhat,  and  when  he 
touches  anything  there  is  evidence  of  his  having  pain  in  that 
finger,  what  would  you  say  that  would  indicate  as  to  whether 
the  injury  would  be  permanent? 

**A.     It  would  indicate  permanent  impairment." 


It  is  contended  that  the  evidence  is  incompetent  on  two 
grounds : 

First,  that  the  petition  does  not  allege  permanent  injury; 
second,  the  witness.  Dr.  Boles,  does  not  qualify  to  give  an 
opinion. 
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There  was  no  motion  filed  to  the  petition  to  correct  it  in  form. 
The  allegations  as  to  the  injury  are,  that /'his  (plaintiff's)  in- 
dex finger  of  his  left  hand  was  dangerously  burned  and  muti- 
lated ;  that  his  nervous  system  was  greatly  shocked,  he  was  ren- 
dered sick,  nervous  and  became  prostrated  on  account  of  said 
accident;  that  his  said  finger,  even  to  the  present  time,  is  stif- 
fened and  in  bad  condition,  and  in  all  probability  will  never  be 
of  proper  use  to  him." 

If  the  petition  will  admit  of  proof  as  to  the  extent  of  per- 
manency of  the  injury,  it  is  by  reason  of  this  clause,  **that  his 
said  finger,  even  to  the  present  time,  is  stiffened  and  in  bad 
condition,  and  in  all  probability  will  never  be  of  proper  use  to 
him/' 

The  allegations  are  indefinite  and  loosely  drawn,  but  this  is 
a  defect  in  form  and  should  have  been  corrected  by  motion.  No 
objection  having  been  taken  to  the  pleading  on  this  ground,  a 
liberal  construction  is  to  be  given  to  it,  in  the  introduction  of  evi- 
dence, and  it  was  not  error  to  admit  competent  evidence  as  to 
the  extent  and  permanency  of  the  injury. 

Did  the  court  err  in  admitting  the  testimony  of  Dr.  Boles 
as  to  the  extent  or  permanency  of  the  injury? 

This  depends  upon  whether  the  witness  qualified  himself  to  give 
an  opinion.  From  the  examination  of  the  witness  it  appears  he 
was  somewhat  familiar  with  the  nature,  extent  and  condition  of 
the  injury  in  its  early  stages  or  history.  Knowing  its  early  con- 
dition, and  being  a  practicing  physician,  he  is  asked  as  to  the  ex- 
tent of  the  injury,  or  if  he  could  then,  at  the  time  of  the  trial, 
detremine  as  to  whether  or  not  the  injury  would  be  permanent. 
He  answers  he  could  form  an  opinion,  and  he  gives  his  opinion 
that  it  would  be  permanent. 

The  rule  in  such  case  is,  that  before  such  opinion  is  called 
for,  it  must  appear  that  the  witness  has  an  opinion,  or  is  then 
able  to  form  one  upon  the  matter  in  question.  Such  qualifica- 
tion of  the  witness.  Dr.  Boles,  is  shown  in  the  record,  and, 
therefore,  it  was  not  error  to  permit  this  evidence  to  go  to  the 
jury.  Railway  Co,  v.  Bailey,  11  0.  St.,  333,  337  and  Koons  v. 
State,  36  0.  St.,  195,  200,  are  authority  in  support  of  our  con- 
clusion. 
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2.  The  principal  questions  in  this  ease  arise  upon  the  charge 
of  the  court  and  in  refusing  to  charge  as  requested  by  defendant 
below. 

The  court,  after  stating  the  nature  of  the  action,  proceeded  to 
charge  the  jury  as  follows: 

''The  principal  question  that  really  arises  in  this  case  is  the 
degree  of  care  that  a  person  introducing  modem  electric  ma- 
chinery is  required  to  exercise  in  order  that  the  parties  having 
a  right  to  occupy  the  street  the  same  as  they  have,  in  order  that 
by  the  appliances  they  have,  which  are  conceded  to  be  deadly 
if  one  comes  in  contact  with  them ;  the  question  ia,  what  degree 
of  care  must  the  party  so  occupying  a  public  street  in  the  city 
exercise  in  order  to  be  regarded  as  free  from  negligence  where 
a  party  is  injured  by  a  live  wire. 

"That  degree  of  care  depends  upon  the  nature  of  the  appli- 
ances that  the  party  is  using  on  the  public  highway.  All  I  can 
say  to  you  is  that  it  is  only  ordinary  care  under  the  circum- 
stances, but  that  ordinary  care  may  reach  a  very  high  degree. 
Ordinary  care  on  some  occasions  may  be  an  extremely  high  de- 
gree of  care,  because  of  the  deadly  nature  of  the  machinery 
that  it  sets  to  work. 

*'It  probably  will  not  be  necessary  for  me  to  say  anything  to 
you  in  aubstance  on  the  subject  of  the  negligence  of  the  child. 
He  was  only  required  to  exercise  that  care  and  judgment  and 
skill  that  you  would  expect  a  child  of  that  age  to  exercise. 
Contributory  negligence  is  not  to  be  attributed  to  an  infant, 
who,  by  reason  of  his  infancy,  has  not  acquired  the  capacity 
and  ability  to  take  care  of  himself  under  situations  of  danger. 

''It  was  the  duty  of  the  defendant  to  exercise  a  high  degree 
of  care,  and  a  high  degree  of  care  would  be  only  ordinary  care, 
to  protect  the  public  against  live  wires  falling  upon  the  streets 
of  the  city.  It  was  the  duty  of  the  defendant  to  exercise  a  high 
degree  of  care,  and  a  high  degree  of  care  under  those  circum- 
stances would  be  only  ordinary  care,  to  protect  the  public  against 
the  consequences  that  might  reasonably  be  foreseen  by  it,  that 
a  live  wire  of  that  kind  might  inflict  upon  the  citizen.  It  must 
use  proper  material ;  it  must  use  a  high  degree  of  care  in  making 
its  system  safe,  and  if  it  does  not  do  that,  and  by  reason  of  any 
want  of  care  of  that  kind,  child,  not  having  reached  the  age  of 
discretion,  is  injured  on  the  public  streets  of  the  city  by  its 
defective  system,  it  is  liable.  That  is  all  I  need  to  say  to  you 
on  the  subject  of  the  liability  of  the  defendant  and  the  conduct 
of  the  plaintiff. 
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Exceptions  to  the  charge  as  given  and  to  the  refusal  of  the 
court  to  charge  as  requested  raise  the  questions  of  law  of  the 
case,  and  it  must  be  conceded  at  the  very  threshold,  that  the 
questions  are  new  and  important  in  the  law  of  negligence, 
especially  so  far  as  decisions  in  our  own  state  are  concerned. 

It  is  either  admitted  in  the  pleadings  or  disclosed  in  the  rec- 
ord in  the  case,  that  the  Electric  Railway  Company,  defend- 
ant below,  at  the  time  of  the  injuries  complained  of,  operated 
an  electric  street  railway  in  the  city  of  Mansfield,  Ohio,  the 
motive  power  of  which  was  electricity,  conducted  along  and 
through  wires  suspended  upon  poles  throughout  certain  streets 
in  said  city;  that  the  wire  in  question  was  owned  by  said  com- 
pany and  was  attached  to  its  main  wire  on  East  Fourth  street 
■»n  said  city  and  used  for  the  purpose  of  furnishing  power  to 
drive  a  motor  in  a  small  manufacturing  plant,  and  that  the 
electric  current  was  communicated  to  this  wire  from  said  main 
wire.  That  at  the  time  of  the  accident  and  the  injury  to  the 
plaintiff  complained  of  this  wire  in  question  was  broken,  and 
the  end  which  was  attached  to  the  main  wire  was  charged  and 
was  hanging  down  one  of  the  poles  upon  which  it  had  been 
suspended,  and  the  broken  end  was  lying  on  a  grass  plot  between 
the  sidewalk  and  the  street  proper  on  said  East  Fourth  street, 
at  the  corner  of  an  alley  running  at  right  angles  with  said  street. 
That  the  insulation  on  this  broken  wire  was  defective  and  the 
wire  itself  exposed.  And  further,  that  it  had  been  so  broken 
and  lying  on  the  ground  for  at  least  twenty-four  hours  before 
the  accident  complained  of  occurred.  It  also  appears  from  the 
record  that  the  plaintiff  below  was  a  boy  seven  or  eight  years 
of  age  and  was  living  with  his  parents  on  said  East  Fourth  street 
almost  directly  opposite  the  place  where  this  broken  wire  was 
lying  on  the  ground.  That  while  playing  on  the  sidewalk  this 
boy  came  in  contact  with  this  charged  wire  so  lying  upon  the 
grass  plot  and  received  the  injuries  complained  of. 

At  the  conclusion  of  the  testimony  offered  by  the  plaintiff 
the  defendant  company  submitted  a  motion  asking  the  court  to 
take  the  case  from  the  jury  and  direct  a  verdict  in  favor  of 
defendant.  The  court  overruled  said  motion  and  the  defendant 
At  the  time  excepted.    Thereupon  the  defendant  rested  its  case. 
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^  it  to  be  presumed  from  these  facts  alone  that  there  was  such 
negligence  on  the  part  of  the  electric  company  as  to  require  it 
to  show  that  the  dangerous  condition  of  its  property  was  not 
attributable  to  its  negligence,  but  from  some  defect,  which  in  the 
exercise  of  that  reasonable  care  and  prudence  proper  in  the  case 
of  electric  wires,  it  was  unable  to  discover,  or  some  accident 
beyond  its  control!  In  other  words,  was  it  from  unavoidable 
accident  f 

In  the  case  of  an  electric  wire,  in  the  position  and  condition 
that  this  one  is  assumed  to  be,  the  law  raises  a  prima  facie  case 
of  negligence  against  the  owner.  As  a  rule  negligence  is  not 
presumed,  but  there  are  cases  were  the  maxim  res  ipsa 
loquitur  is  directly  applicable,  and  from  the  thing  done  or 
omitted  negligence  or  care  is  presumed.  In  our  judgment  this 
is  a  case  wherein  that  maxim  applies.  The  rule  can  not  be 
more  concisely  stated,  in  its  generality,  than  as  given  in  Scott  v. 
London  &  St.  B.  B.  Docks  Co,,  3  Hurl  &  Colt,  596,  where  the 
court  held: 

**  There  must  be  some  reasonable  evidence  of  negligence.  But 
where  the  thing  is  shown  to  be  under  the  management  of  the 
defendant  or  his  servants,  and  the  accident  is  such  as  in  the 
ordinary  course  of  things,  does  not  happen  if  those  who  have 
the  management  use  proper  care,  it  affords  reasonable  evidence, 
in  the  absence  of  explanation,  that  the  accident  arose  from  want 
of  care.'' 

This  doctrine  has  been  applied  to  those  using  electricity  in 
streets.  Public  policy,  from  sheer  necessity,  must  require  of  a 
person  or  corporation  using  the  current  of  electricity  in  high 
tension  along  highways  a  very  high  if  not  the  highest  degree  of 
care,  and  this  high  degree  would  seem  all  the  more  reasonable 
to  justify  this  rule  of  presumtive  negligence  in  such  cases.  The 
degree  of  care  in  the  nature  of  the  case  being  high,  and  there 
being  little  danger  if  such  care  be  exercised,  if  an  accident 
happens  there  is  offered  a  probability  of  the  absence  of  that  care. 
In  the  case  of  Newark  Electric  Light  &  Power  Co.  v.  Buddy 
(1898),  62  N.  J.  Law  Rep.,  505,  the  court  held: 

** Proof  that  an  electric  light  wire,  controlled  by  a  private 
corporation,  and  normally  suspended  upon  poles  along  a  public 
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street,  was  trailing  broken  on  the  sidewalk,  affords  a  presump- 
tion of  negligence  in  a  suit  against  such  corporation  by  a  person 
injured  through  electric  shock  by  contact  with  such  wire.  *Res 
ipsa  loquitur/  " 


In  that  case  the  plaintiff,  a  child  of  eight  years,  picked  up 
from  the  sidewalk  of  a  public  street  the  end  of  a  broken  wire 
that  trailed  from  one  of  the  poles  on  which  it  should  have  hung 
suspended,  and  sustained  severe  injury  through  electric  shock. 
The  wire  was  an  electric  light  wire,  under  the  control  of  the 
defendant.  No  explanation  or  exculpatory  evidence  was  offered 
in  defense. 

Collins,  J.,  on  page  506,  says : 

"The  defendant  was,  by  law,  permitted  to  suspend  along  a 
public  street  a  wire  charged  with  electricity  as  to  be  dangerous 
to  the  public  if  it  should  break  and  fall  upon  the  street.  This 
privilege  entailed  upon  it  a  very  high  degree  of  care  to  main- 
tain the  wire  intact.  It  was  permissible  to  presume  a  lack  of 
exercise  of  such  care  when  the  proof  showed  the  wire  broken  and 
trailing  on  the  sidewalk  under  conditions  that  rendered  possible 
serious  injury  to  persons  lawfully  there.  Unexplained  the  pres- 
ence on  the  highway  of  the  charged  and  broken  wire  and  the 
fact  of  injury  received  therefrom  justified  an  inference  of  neg- 
ligence in  the  defendant  in  whose  control  and  management  it 
was.  Such  an  inference  has  been  judicially  permitted  even  when 
the  wire  th*at  broke  received  the  electricity  from  a  wire  on  which 
it  fell.  Haynes  v.  Oas  Co.,  114  N.  Car.,  203"  (41  Am.  St.  Rep., 
786;  26  L.  R.  A.,  810). 

.  In  the  case  of  Haynes  v  Oas  Co.,  supra,  the  court  held : 

"If  a  corporation  is  permitted  to  maintain  electric  wires  in 
the  public  streets,  and  one  of  such  wires  is  detached  from  a  tree 
to  which  it  has  been  fastened,  and  is  hanging  to  the  ground 
charged  with  a  deadly  current  of  electricity,  which  it  received 
in  coming  in  contact  with  the  feed  wire  of  another  corporation, 
and  a  boy  taking  hold  of  the  wire  is  killed,  the  corporation  to 
which  the  detached  wire  belongs  is  presumed  to  have  been  negli- 
gent, and  must  assume,  in  action  for  damages  resulting  from 
such  killing,  the  burden  of  proving  that  there  was  no  negligence 
on  its  part. 

"Proof  that  there  was  a  live  wire  carrying  a  deadly  current 
of  electricity  down  in  the  public  streets  raises  the  presumption 
that  some  one  failed  in  his  duty  to  the  public. 
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**  Electric  corporations  permitted  to  use  the  public  streets  for 
their  own  purposes  must  be  required  to  exercise  the  utmost  de- 
gree of  care  in  the  construction,  inspection,  and  repair  of  their 
wires  and  poles,  to  the  end  that  travellers  along  the  highway 
may  not  be  injured  by  their  appliances." 

In  the  case  of  Snyder  v.  Wheeling  Electric  Co.,  43  W.  Va., 
661  (64  Am.  St.  Eep.,  922;  39  L.  R.  A.,  499),  the  court  in  the 
syllabus  uses  this  language: 

** There  must  be  resusonable  evidence  of  negligence;  but  where 
the  thing  is  shown  under  the  management  of  the  defendant  or 
his  servants,  and  the  accident  is  such  as,  in  the  ordinary  course 
of  things,  does  not  happen,  if  those  who  have  the  management 
use  proper  care,  it  afford  reasonable  evidence,  in  the  absence  of 
explanation  by  the  defendant,  that  the  accident  arose  from  want 
of  care. 

**A  high,  if  not  the  highest,  degree  of  care  is  exacted  of 
operators  of  electricty,  and,  if  a  wire,  charged  with  a  deadly 
current  of  electricity,  falls  from  its  proper  place  of  elevation 
above  the  street  to  the  surface  of  the  street,  and  there,  by  con- 
tact with  a  man  lawfully  passing  along  the  highway,  kills  him 
with  its  current,  the  law  raises  a  prima  facie  case  of  negligence. 
This  presumption,  however,  is  by  no  means  final  or  conclusive, 
but  may,  in  the  absence  of  specific  neglect  connected  with  the 
incident,  be  repelled  by  evidence  of  a  uniformly  careful,  pru- 
dent management,  commensurate  with  the  dangerous  character 
of  the  wire,  and  adequate  to  the  safety  of  the  public." 

Brannon,  J.,  on  page  664,  says: 

**  Suppose  there  is  no  evidence  of  negligence  on  the  part  of 
the  defendant,  does  the  mere  fact  that  the  wire  fell  create  a 
prima  facie  presumption  of  negligence,  sufficient,  in  the  absence 
of  something  appearing  in  the  case  to  repeal  that  presumption, 
to  supoprt  the  action?  This  involves  the  rule  of  principle  of 
res  ipsa  loquitor—Hie  thing  itself  speaks.  A  wire  charged  with 
a  deadly  current  of  electricity  falls  from  its  proper  place  of 
elevation  above  the  street  to  the  surface  of  the  street,  and  there, 
by  contact  with  a  man  lawfully  passing  along  the  highway, 
kills  him  with  its  current.  Are  we  to  presume  that  its  fall  came 
from  some  negligence  of  the  owner,  unless  the  circumstances  of 
the  case  or  facts  shown  by  him  shall  show  that  its  fall  is  not 
attributable  to  his  negligence,  but  from  some  defect  which  that 
reasonable  care  and  prudence  proper  in  the  case  of  such  deadly 
wire  was  unable  to  discover,  or  some  accident  beyond  his  con- 
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trol;  in  other  words,  from  inevitable  accident?    I  answer  that 
the  law  raises  a  prima  facie  case  of  negligence." 

In  2  Jaggard  on  Torts,  page  864,  the  author  says : 

"A  live  wire  is  exceedingly  dangerous,  so  that  proof  of  con- 
tact therewith,  and  consequent  damages  makes  it  a  complete 
case  of  prima  facie  negligence  and  throws  the  burden  on  the 
defendant  to  show  that  such  wire  was  in  the  street  without  fault 
on  his  part.  Generally  companies  using  electricity  on  lines  along 
a  street  are  charged  with  the  highest  degree  of  care,  having  due 
reference  to  the  existing  knowledge  in  the  construction,  inspec* 
tion  and  repair  of  their  wires  and  poles,  and  in  the  use  of  de- 
vices to  guard  against  harm. 


>> 


Other  authorities  in  harmony  with  the  above  are  Ry.  Co.  v. 
Webb,  12  0.  St.,  475,  496;  Ry.  Co.  v.  ShieldSy  47  0.  St.,  387; 
The  Western  Union  Tel.  Co.  v.  State  (Nelson),  82  Md.,  293;  31 
L.  R.  A.,  572;  Denver  Consol.  Electric  Co.  v.  Simpson,  21  Ool., 
371 ;  31  L.  R.  A.,  566 ;  Western  Union  Tel  Co.  v.  Thorn,  64  Fed. 
Rep.,  287 ;  12  C.  C.  A.,  104 ;  Leavenworth  Coal  Co.  v.  Ratchford, 
5  Kan.  App.,  150 ;  48  Pac.  Rep.,  927. 

Such  being  the  law  applicable  to  the  case  at  bar,  we  think 
the  court  charged  it  correctly,  and  it  follows  as  a  necessary 
sequence,  that  the  court  did  not  err  in  refusing  defendant's 
request,  wherein  the  court  was  requested  to  charge,  first,  *'You 
are  instructed  to  bring  a  verdict  for  defendant,"  and  second, 
*'If  the  court  refuses  to  charge  the  foregoing,  then  the  defend- 
ant requests  the  court  to  instruct  the  jury  that  the  burden  is 
on  the  plaintiff  to  prove  that  said  wire  was  broken  through 
which  the  current  of  electricity  was  carried  from  defendant's 
wire  through  and  to  the  hand  of  said  child,  but  moreover  it 
must  appear  from  the  evidence  that  defendant  company  had 
knowledge  of  said  broken  wire  and  defective  condition,  and 
neasonable  time  had  elapsed  within  which  to  repair  the  same.'' 

3.  It  is  contended  that  this  child  was  guilty  of  contributory 
negligence.  It  will  not  be  necessary  to  spend  time  on  this  ques- 
tion. It  is  conceded  that  the  age  of  the  child  was  seven  years, 
which  brings  the  case  clearly  within  the  rule  laid  down  by  our 
Supreme  Court  in  the  case  of  L.  E.  &  W,  R.  Co.  v.  McKey,  53 
O.  St.,  370,  wherein  the  court  held  that  **a  child  of  nine  years 
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of  age  is  not  guilty  of  negligence  if  he  exercises  that  degree  of 
care  which  under  like  circumstances  would  reasonably  be 
expected  from  one  of  his  years  and  intelligence/'  and  that 
**  whether  he  used  such  care  in  a  particular  case  is  a  question 
for  the  jury." 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Judgment  affirmed. 

Cummings,  McBride  &  Wolfe,  for  plaintiff  in  error. 

Douglass  &  Moigert,  for  defendant  in  error. 


JURISDICTION  OF  PROBATE  COURT  IN  APPR<H»RIATION 

PROCEEDINGS. 

[Circuit  Ck>urt  of  Mahoning  County.] 

The  Erie  Railroad  Company  et  al  v.  The  City  op  Youngs- 
town. 

Decided,  October  Term,  1904. 

Eminent  Domain — Appropriation  of  Property  by  a  Municipality — 
Necessity  of  Passing  Resolution — Required  hy  Section  1636-105 — 
Jurisdiction  of  Probate  Court. 

In  a  proceeding  by  the  council  of  a  municipal  corporation  to  appro- 
priate  property  against  the  will  of  the  owner,  for  the  purpose  of 
extending  a  street,  it  is  necessary  for  the  council  to  pass  the 
preliminary  resolution,  and  give  notice  to  the  owners  of  the 
]and  as  required  by  Section  1536-105;  but  the  probate  court  before 
which  application  is  made  to  assess  compensation  has  no  juris- 
diction to  determine  whether  or  not  the  preliminary  resolution 
so  required  was  passed,  and  the  notice  given;  the  only  remedy 
of  the  land  owners  in  such  case  is  an  action  to  restrain  the  mu- 
nicipality from  proceeding  to  assess  compensation,  and  from  tak- 
ing possession  of  the  property. 

Cook,  J.;  Laubie,  J.,  and  Burrows,  J.,  concur. 

The  council  of  the  city  of  Youngstown  passed  an  ordinance 
to  appropriate  property  of  plaintiffs  in  error  for  the  purpose 
of  extending  Reserve  street  over  the  railroad  company's  tracks. 
No  resolution  was  enacted  before  the  passage  of  the  ordinance, 
as  called  for  in  Section  1536-105  (Original  Section  2235). 
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The  city  filed  an  application  in  the  Probate  Court  of  Ma- 
honing County  to  assess  the  compensation  of  the  defendants 
for  the  appropriation  of  their  property.  The  railroad  company 
filed  an  answer  denying  the  right  of  the  city  to  cross  the  tracks, 
setting  forth  that  the  appropriation  will  unnecessarily  inter- 
fere with  the  reasonable  use  of  their  property.  This  was  denied 
by  the  city.   * 

The  probate  ^court,  after  hearing  the  evidence,  dismissed  the 
application  of  the  city.  Error  was  prosecuted  in  the  court  of 
common  pleas,  the  judgment  of  the  probate  court  reversed  and 
.the  cause  remanded  for  further  proceedings.  To  the  judgment 
of  the  common  pleas  court,  error  is  prosecuted  in  this  court. 

The  evidence  in  the  probate  court  shows  that  no  preliminary 
resolution  was  enacted  by  council  and  notice  served  upon  the 
railway  company,  and  also  tended  to  show  that  the  appropria- 
tion will  unnecessarily  interfere  with  the  reasonable  use  of  the 
company  *s  property. 

The  first  question  made  is:  Was  it  necessary  for  council  to 
pass  the  resolution  required  in  Section  1536-105  and  give  the 
notice  as  therein  set  forth!    We  think  it  was. 

It  is  claimed  on  the  part  of  the  city  that  the  ordinance  of  the 
city  council  was  the  appropriation  of  the  property,  and  that 
the  action  of  council  is  governed  by  Section  1536-132  (Original 
Section  2642),  and  no  resolution  is  required. 

Granting  that  the  passage  of  the  ordinance  was  the  appropri- 
ation  of  the  property,  yet  that  no  resolution  was  required  does 
not  necessarily  follow.  It  will  be  observed  that  Section  1536-132 
is  found  in  Chapter  4  of  Division  2  of  the  Municipal  Code,  which 
applies  to  the  care,  supervision  and  control  of  public  streets, 
and  the  dedication,  opening  and  vacation  of  the  same,  while 
Section  1536-105  is  found  in  Chapter  2  of  Division  2,  which 
provides  for  the  appropriation  of  property  and  specifies  the 
manner  in  which  compensation  may  be  made  when  it  is  neces- 
sary to  go  into  court  for  that  purpose.  That  is,  Chapter  2  pro- 
vides for  what  shall  be  done  by  council  when  it  is  necessary 
to  take  the  property  of  the  owner  against  his  consent,  and  to 
assess  the  compensation,  and  damages  due  him,  by  a  proceeding 
in  court.  Indeed  Section  1536-132  (Old  Section  2642),  specially 
provides  that  the  proceeding  for  such  appropriation  shall  be 
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as  provided  in  Chapter  3,  Division  7  of  this  title.  Chapter  3, 
Division  7,  was  the  chapter  respecting  appropriation  of  property 
before  the  codification,  and  is  now  Chapter  2  of  Division  2,  the 
language  of  Old  Section  2642.  being  no  doubt  by  inadvertence 
permitted  to  remain. 

The  reason  for  the  necessity  of  the  passage  of  the  preliminary 
resolution,  and  the  giving  of  notice  to  the  owner  of  the  prop- 
erty is  apparent  Council  appropriates  the  property.  It  is 
entirely  different  from  the  action  of  railroad  companies  and 
other  public  service  corporations  in  the  appropriation  of  prop- 
erty. They  are  required  to  go  into  court  and  show,  after  notice 
to  the  owner  and  full  hearing,  the  necessity  of  the  appropriation. 
But  with  municipal  corporations  it  is  not  so.  If  the  owner 
desires  to  object  to  the  taking  of  his  property  by  a  direct  pro- 
ceeding, he  must  do  so  before  the  council,  as  the  council  determ- 
ines the  matter  of  appropriation.  Hence  the  necessity  of  the 
resolution  and  the  notice  that  the  owi^er  may  be  heard  before 
the  council. 

It  is  said  the  case  of  Tyler  v.  The  City  of  ColumbuSy  6  C. 
C.  R.,  224,  is  authority  for  the  claim  that  it  is  not  necessary 
to  pass  a  preliminary  resolution.  It  is  held  in  that  case  in 
the  third  paragraph  of  the  syllabus: 

*'When  a  city  council  deems  it  necessary  to  condemn  private 
property  for  street  purposes,  it  must  proceed  under  Revised 
Statutes,  Section  2642,  and  no  preliminary  resolution  such  as 
is  provided  in  Section  2235  or  2304  is  necessary." 

There  is  some  indication  in  the  opinion  on  pages  229  and 
230  that  it  was  intended  to  apply  to  a  case  like  the  one  under 
consideration,  but  it  will  be  seen  by  an  examination  of  the  facts 
of  that  case,  that  the  question  under  consideration  was  between 
the  city  and  persons  who  had  been  assessed  to  pay  the  costs 
and  expenses  of  opening  a  street,  which  would  come  under 
Chapters  4  and  6  of  Division  2. 

If  the  case  of  Tyler  v.  The  City  of  Columbus  could  be  consid- 
ered as  an  authority  for  the  claim,  that  it  is  not  necessary  to 
pass  a  preliminary  resolution  when  it  is  proposed  to  take  prop- 
erty against  the  will  of  the  owner,  although  we  have  the  highest 
respect  for  the  court  making  the  decision,  we  would  not  be  in- 
clined to  follow  it. 
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We  have  examined  the  case  of  Krumburg  v.  Cincinnati,  29 
0.  S.,  69,  referred  to  in  the  case,  and  we  do  not  think  it  sus- 
tains the  claim  that  no  preliminaiy  resolution  is  necessary  under 
the  statutes  as  they  now  are. 

The  next  question  presented  is  as  to  the  jurisdiction  of  the 
probate  court  in  the  matter. 

The  court  proceeded  to  enter  into  the  inquiry  as  to  whether 
or  not  the  preliminary  resolution  had  been  enacted,  and  also 
as  to  the  question  whether  or  not  the  appropriation  would  un- 
necessarily interfere  with  the  reasonable  use  of  the  railway 
property.  Could  it  do  so  ?  It  would  seem  that  under  Sections 
1536-106,  107  and  108  that  all  the  court  could  inquire  into  was : 
Had  the  necessary  notice  been  served  in  a  legal  manner  and  had 
five  days  elapsed  from  the  date  of  service?  If  so,  it  was  the 
duty  of  the  court  to  set  a  time  for  the  calling  of  a  jury  and 
the  assessment  of  compensation. 

This  was  the  holding  by  the  Supreme  Court  in  the  case  of 
Railway  Company  v.  City  of  Oreenville,  69  0.  S.,  487,  respect- 
ing the  question  as  to  the  unnecessary  interference  with  the 
reasonable  use  of  the  company's  property,  and  we  see  no  reason 
why  a  different  rule  should  apply  as  to  the  question  whether 
or  not  the  preliminary  resolution  required  under  Section  1536- 
105  had  been  passed  or  not. 

In  this  case  it  is  held  that  the  only  remedy  is  by  a  suit  in 
equity  for  an  injunction,  and  on  pages  496  and  497  of  the 
opinion  it  is  said: 

"We  have  said  that  in  proceedings  to  appropriate  for  streets 
and  alleys,  etc.,  by  municipal  corporations,  the  council  makte 
the  appropriation  by  resolution,  and  when  that  is  properly  done, 
the  next  step  is  the  filing  of  an  application  in  one  of  the  courts, 
in  order  to  have  compensation  to  the  owner  made  by  a  jury  in 
a  constitutional  manner.  The  application  may  be  filed  in  the 
probate  court,  which,  on  such  subjects,  has  merely  statutory 
jurisdiction.  And  if  it  be  filed  in  the  court  of  common  pleas, 
it  still  is  a  special  proceeding  and  strictly  regulated  by  statute. 

**  There  is  no  provision  by  which  the  railway  company  has  a 
right  to  file  an  answer  to  the  application  in  either  of  the 
courts.  Answer  to  what?  The  application  would  contain  the 
proceedings  before  the  council,  including  the  resolution  to  ap- 
propriate and  the  giving  of  the  preliminary  notices,  and  a 
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pertinent  description  of  each  parcel  of  property  appropriated, 
and  ask  for  the  impanneling  of  a  jury  to  assess  compensation. 
An  'answer'  to  such  application  would  present  no  issue  on  the 
right  to  appropriate.  The  court,  on  such  an  application,  makes 
no  order  of  appropriation,  if  the  statute  is  followed,  becaui^ 
Section  2238  provides  that,  *If  it  appear  to  the  court  or  judge 
that  such  notice  has  been  served  five  days  before  the  time  of 
the  application,  or  has  been  published  as  provided  in  the  pre- 
ceeding  section,  and  that  such  notice  is  reasonably  specific  and 
certain,  the  court  or  judge  may  set  a  time  for  the  inquiry  into 
and  assessment  of  compensation  by  a  jury,'  etc.  Nor  is  there 
any  authority  for  filing  a  cross-petition  by  the  railway  company 
setting  up  the  unnecessary  interference  with  its  property.  No 
provision  is  made  for  the  making  or  trial  of  such  an  issue,  and 
the  court  is  without  authority  to  render  a  judgment  upon  such 
issue  if  made.  In  practice,  counsel  may  instance  a  case  or  cases, 
where  some  such  pleadings  were  allowed  to  be  filed  against  the 
application,  and  an  inquiry  made  under  it.  We  can  not  find 
any  authority  for  it  even  by  implication  from  the  statutory 
provisions  on  the  subject.  Even  if,  in  the  exercise  of  the  dis- 
cretion of  the  court,  such  an  answer  or  cross-pleading  can  be 
filed,  it  can  not  be  respected  as  a  remedy,  much  less  an  adequate 
remedy  at  law.  A  party  has  no  adequate  legal  remedy  if  it 
exists  wholly  within  the  discretion  of  a  court.  To  be  adequate 
and  legal  it  should  be  one  that  he  can  invoke  without  let  or 
hindrance,  as  the  assertion  of  his  rights." 

• 

This  case,  which  is  a  very  late  one,  would  also  seem  to  be 
conclusive  on  the  question  as  to  whether  or  not  the  preliminary 
resolution  should  be  enacted  by  the  council  and  notice  given 
as  required  in  Section  1536-105.  The  learned  judge  in  the 
opinion  distinctly  points  out  the  necessary  steps  to  be  followed 
where  it  is  proposed  to  appropriate  property  against  the  will  of 
the  owner,  and  lays  special  emphasis  on  the  passing  of  the 
resolution,  and  giving  of  notice,  so  that  the  owner  may  be  heard 
in  council,  although  such  hearing  may  not  be  final. 

The  common  pleas  court  did  not  err  in  reversing  the  judgment 
of  the  probate  court  for  the  reason  that  it  had  no  jurisdiction 
over  the  matters  in  controversy,  its  only  jurisdiction  being  the 
assessment  of  compensation,  and  the  judgment  of  the  common 
pleas  will  therefore  be  affirmed. 

nine  &  Kennedy,  for  plaintiffs  in  error, 

8.  8,  Conroy,  for  defendant  in  error. 
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TRUST  ESTATES  AND  THE  MRECT  INHERITANCE  LAW. 

[Circuit  .Ck)art  of  Darke  County.] 

S.  A.   HOSTBTTBE  AND  DaVID  W.    SmITH,   ExEGUTOBS  OF   DaVID 

EuRY,  V.  The  State  op  Ohio. 

Decided,  December,  1904. 

Direct  Inheritance  Tax  Law — Not  UnconstitutionaP^By  Reason  of  the 
Provision  as  to  Appraisement  uHthout  Notice — Application  of  this 
Law — To  Estates  Held  in  Trust  at  the  Time  of  its  Enactment — 
^Heirs  at  Law**  in  a  Will — Mean  Heirs  at  Law  at  the  Tim^  of 
Distribution. 

1.  The  proYlsion  of  the  Ohio  Direct  Inheritance  Tax  Law   (97  O.  L., 

398)  giving  to  the  probate  court  power  to  order  an  appraisement 
for  the  purpose  of  fixing  the  tax,  without  giving  notice  to  tne 
executors  or  next  of  kin,  is  not  a  taking  of  property  without  due 
process  of  law,  and  the  act  la  not  unconstitutional  on  that  ground. 

2.  Where  a  will  provides  that  "on  final  settlement  of  my  estate  [which 

was  to  be  deferred  until  after  the  death  of  the  testator's  widow] 
all  the  rest  and  residue  thereof  to  be  divided  and  distributed  and 
paid  to  my  heirs  at  law  in  the  same  proportion  that  the  same 
would  have  been  paid  to  them  if  I  had  died  without  a  will,"  the 
words  "heirs  at  law"  mean  the  heirs  at  law  at  the  time  of  the 
distribution;  and  where  the  distribution  is  thereby  delayed  for 
many  years,  and  an  inheritance  tax  law  is  enacted  and  becomp<3 
a  law  in  the  meantime,  the  shares  of  the  heirs  at  law  are  subject 
to  said  tax. 

DusTiN,  J. ;  SuLUVAN,  J.,  and  Wilson,  J.,  concur. 

This  case  was  submitted  to  the  common  pleas  court  upon  an 
agreed  statement  of  facts,  to  determine  whether  or  not  plaint- 
iffs in  error  were  liable  to  pay  an  inheritance  tax  on  certain 
property  devised  and  bequeathed  by  the  will  of  David  Eury, 
who  died  some  twenty  years  ago,  but  whose  estate  was,  for  the 
most  part,  undistributed  and  in  the  hands  of  his  executors  at 
the  time  of  the  passage  of  the  inheritance  tax  law,  April  25, 
1904  (97  0.  L.,  398). 

The  following  is  said: 

"Agreed  Statement  of  Facts. 

"Under  the  above  and  foregoing  agreement  of  submission,  the 
following  facts  are  agreed  to: 
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"1.  That  on  the  —  day  of  April,  1884,  one  David  Enry, 
resident  of  Darke  county,  Ohio,  died,  leaving  a  will  whereby 
he  appointed  S.  A.  Hostetter  and  David  W.  Smith  his  executors 
thereof;  which  will  was,  on  the  12th  day  of  May,  1884,  duly 
admitted  to  probate  and  record  in  the  Probate  Court  of  said 
Darke  County,  Ohio,  and  letters  testamentary  were,  on  the 
14th  day  of  May,  1884,  by  said  court  duly  issued  to  said  S.  A. 
Hostetter  and  David  W.  Smith,  who  thereupon  duly  qualified 
and  are  now,  and  have  been  ever  since  their  said  appointment 
and  qualification,  engaged  in  the  discharge  of  their  duties  as 
such  executors  under  said  last  will  and  testament  of  said  de- 
ceased. 

*'2.  That  said  will  and  testament  of  said  David  Eury,  de- 
ceased, so  admitted  to  probate  and  record,  is  in  the  wonk  and 
figures  following,  to-wit: 

**  'I,  David  Eury,  of  the  township  of  York,  in  the  county  of 
Darke,  and  state  of  Ohio,  do  hereby  make,  ordain  and  publish 
this  my  last  will  and  testament  in  manner  and  form  following, 
that  is  to  say : 

"  'First.  I  give  and  devise  to  my  executors  hereinafter 
named,  in  trust,  all  and  singular  the  lands  and  real  estate  of 
which  I  may  be  the  owner  at  the  time  of  my  decease,  and  is 
not  herein  specifically  otherwise  devised;  and  also  in  their  care 
all  my  personal  estate  not  herein  otherwise  disposed  of,  to  be 
by  them,  and  the  survivors  of  them,  held  to  and  for  the  uses,  pur- 
poses and  trusts  hereinafter  set  forth,  viz. :  Out  of  my  personal 
estate  which  may  come  to  their  hands,  to  pay  my  just  debts, 
funeral  expenses  and  the  costs  and  expenses  of  the  settlement 
of  my  said  estate.  I  authorize  them  to  allow  my  wife,  Sarah 
Eury,  during  her  natural  life,  to  have,  hold,  possess  and  enjoy 
the  following  described  real  estate,  viz. :  The  southwest  quarter 
of  section  eight  (8),  the  northwest  quarter  of  section  seventeen 
(17),  of  township  eleven  (11),  range  three  (3)  east;  also,  the 
east  half  of  the  southeast  quarter  of  section  seventeen  (17)  as 
aforesaid,  township  eleven  (11),  range  three  (3)  east;  she  to 
enjoy  during  her  life  the  issues,  rents  and  profits  of  said  lands, 
to  be  chargeable  with  all  state,  county,  township  and  other  taxes 
and  assessments  thereon,  except  extraordinary  assessments  for 
ditch  and  road  improvements;  she  is  not  to  waste  or  destroy 
timber  or  anything  off  of  the  lands,  but  to  keep  it  in  ordinary 
repair. 

"  'At  decease  of  my  said  wife,  my  executors  to  convey  to  the 
then  surviving  children  of  Andrew  Kershner,  deceased,  and  to 
the  issue  of  such  of  his  children  as  may  then  be  dead,  as  the 
parent  would  have  if  living,  the  undivided  one-half  of  the  south- 
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west  quarter  of  section  eight  (8),  township  eleven  (11),  range 
three  (3)  east  in  York  township,  Darke  county,  Ohio,  in  fee 
simple  in  equal  rights  and  in  like  manner  and  time  to  convey 
to  Sarah  Elizabeth  Richards  for  life,  and  after  her  death  to  her 
children  in  fee  simple,  the  undivided  half  of  the  southwest 
quarter  of  section  eight  (8),  township  eleven  (11),  range  three 
(3)  east  in  York  township,  Darke  county,  Ohio;  if  any  of  her 
children  then  be  dead  and  left  issue  then  living  they  have 
the  share  their  parent  would  be  entitled  if  living. 

**  'All  other  lands  which  I  may  own  at  the  time  of  my  death, 
and  not  herein  specified  otherwise,  I  authorize  my  executors  to 
sell  and  make  deeds  of  conveyance  to  purchasers,  and  after  the 
death  of  my  wife  to  sell  all  lands  which  then  belong  to  my 
estate,  except  the  southwest  quarter  of  section  eight  (8),  township 
eleven  (11),  range  three  (3)  east,  which  is  otherwise  specified. 

*'  *My  executors  shall  put  all  monies  that  come  to  their  hands 
in  safe  loans,  secured  by  real  estate,  my  wife  to  have  all  such 
interest  she  needs  after  the  taxes  be  paid. 

"  *My  wife  to  have  all  household  and  kitchen  furniture,  stock 
and  utensils  without  appraisement. 

**  'After  the  death  of  my  wife,  out  of  the  monies  in  my  execu- 
tors' hands  arising  from  my  estate,  I  direct  to  said  executors 
to  pay  the  following  specific  legacies,  viz. :  To  each  of  the  chil- 
six  hundred  dollars  ($600).  If  any  of  her  five  children  should 
have  died  before  this  and  left  children,  they  to  have  the  share 
their  parent  would  have  been  entitled  to  if  living.  To  Lidia 
Margaret  Miller,  daughter  of  Sarah  E.  Bertram,  three  hundred 
dollars  ($300).  And  to  Sarah  E.  Bertram  twelve  hundred 
dollars  ($1,200).  And  to  David  W.  Smith  fifteen  hundred  dol- 
lars  ($1,500).  And  to  each  of  the  living  children  and  to  the 
issue  of  any  that  may  be  dead  of  my  brothers,  Jesse  Eury  and 
Noah  Eury,  fifteen  hundred  dollars  ($1,500).  And  on  final  set- 
tlement of  my  estate  all  the  rest  and  residue  thereof  to  be  di- 
vided and  distributed  and  paid  to  my  heirs-at-law  in  the  same 
proportion  that  the  same  would  have  been  paid  to  them  if 
I  had  died  without  a  will.  All  of  the  former  legacies  both  spe- 
cific and  residuary  to  be  paid  after  the  death  of  my  wife. 

"  *I  hereby  nominate  and  appoint  David  W.  Smith  and  S.  A. 
Hostetter  executors  of  this  will,  and  hereby  fully  empower  them 
and  the  survivors  of  them,  to  adjust  and  settle  all  and  any 
of  my  business  controversies  that  may  arise  affecting  my  estate, 
all  claims  due  to  or  from  the  same  as  fully  as  I  might  do  if  I 
was  living;  and  also  to  execute  any  and  all  deeds  and  convey- 
ances requisite  and  proper  and  all  other  instruments  whatever 
which  may  be  required  to  fully  execute  and  carry  into  effect  the 
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foregoing  will,  and  I  hereby  revoke  and  annul  all  former  wiUs 
by  me  made. 

''  'In  faith  whereof,  I  have  hereunto  set  my  hand  and  seal 
on  this  the  15th  day  of  June,  1883. 

DAvm  EuBT  [seal] 
Executed  by  the  testator  as  for  his  last  will  and  testament 
in  our  presence,  and  by  us  subscribed  as  attesting  witnesses 
in  his  presence. 

"  'S.  S.  Collins, 

**  *JOHN   COPPESS. 

*'  'Record  of  Wills,  "D,"  page  471.' 

"3.  That  said  Sarah  Eury,  widow  of  said  David  Eury, 
deceased,  died  on  the  16th  day  of  July,  A.  D.,  1904. 

'*4.  That  after  the  payment  of  all  debts  of  said  deceased, 
funeral  expenses,  those  of  last  sickness,  expenses  of  adminis- 
tration and  the  cost  of  a  family  monument,  the  net  personal 
estate  left  by  said  deceased  amounted  at  the  time  of  his  death, 
to  about  thirty-three  thousand  dollars  ($33,000). 

**5.  That  pursuant  to  said  last  will  and  testament  of  said 
deceased,  said  executors  thereof  have  held,  invested,  managed 
and  controlled  said  personal  estate  so  left  by  said  deceased,  and 
the  same  has  increased  under  their  management,  and  amounted 
on  the  16th  of  July,  A.  D.  1904,  the  date  of  the  death  of  said 
widow  of  said  deceased,  to  about  eighty  thousand  dollars  ($80,- 
000) ;  and  which  sum  is  now  held  by  said  executors  for  distribu- 
tion under  said  last  will  and  testament  of  said  deceased. 

**6.  That  the  real  estate  of  said  deceased,  which  said  execu- 
tors are  required  to  sell,  and  to  distribute  the  proceeds  thereof 
under  said  last  will  and  testament,  is  of  the  value  of  about 
eighteen  thousand  dollars  ($18,000). 

'*7.  That  one  of  the  le^tees  and  devisees,  under  said  last 
will  and  testament,  is  entitled  to  receive  about  fifteen  thousand 
dollars  ($15,000)  of  said  monies  of  said  estate  so  to  be  dis- 
tributed by  said  executors,  and  that  several  more  of  said  legatees 
and  devisees  under  said  last  will  and  testament  will  each  receive 
considerable  more  than  three  thousand  dollars  ($3,000)  on  such 
distribution. 

**8.  That  said  southeast  quarter  of  section  eight  (8),  town- 
ship eleven  (11),  of  range  three  (3)  east  in  York  township, 
Darke  county,  Ohio,  specifically  devised  in  said  last  will  and 
testament  is  of  the  value  of  about  seventy-five  hundred  dollars 
($7,500). 

**9.  That  said  David  Eury  died  leaving  no  children  or  their 
descendants  him  surviving:  that  said  legatees  and  beneficiaries 
xmder  said  will  are  collateral  kindred  of  said  decedent. 
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**Upoii  said  foregoing  facts,  the  parties  above  named  pray 
the  judgment  of  the  court  whether  said  estate  for  distribution 
in  the  hands  of  said  executors,  so  derived  as  aforesaid,  is  subject 
to  the  direct  inheritance  tax  under  the  act  of  the  General  As- 
sembly of  the  state  of  Ohio,  passed  and  approved  April  25th, 
1904,  and  entitled  'An  act  to  impose  a  tax  upon  the  right  to 
succeed  to,  or  inherit,  property'  (97  0.  L.,  398-400). 

**H.  L.  YouNT, 
^'Prosecuting  Attorney  of  Darke  County,  Ohio,  for  the  State 
of  Ohio. 

**  Anderson,  Bowman  &  Anderson, 
** Attorneys  for  said  S.  A.  Hostetter  and  David  W,  Smith,  Ex- 
ecutors as  aforesaid.'^ 

The  common  pleas  court  found  that  the  act  applies  to  the 
personal  estate  in  the  hands  of  the  executors  for  distribution^ 
and  to  the  proceeds  of  real  estate  to  be  sold  by  them  under  the 
provisions  of  the  will,  but  that  it  does  not  apply  to  the  real  estate 
specifically  devised  by  said  will. 

The  executors  excepted  and  prosecuted  error  to  so  much  of 
the  decree  as  applies  to  the  undistributed  personalty  and  unsold 
realty ;  and  the  state  files  a  cross-petition  in  error  as  to  so  much 
of  the  decree  as  applies  to  the  specifically  devised  realty. 

It  is  claimed  on  behalf  of  the  executors: 

1st.  That  the  law  in  force  at  the  time  of  the  death  of  Bury 
applies. 

2d.  That  the  act  in  question  contains  nothing  to  indicate 
that  a  retrospective  operation  was  intended. 

3d.  That,  if  so  intended,  it  would  violate  Section  28  of 
Article  II  of  the  Constitution  of  Ohio,  which  provides  that : 

'*The  General  Assembly  shall  have  no  power  to  pass  retro- 
active  laws,  or  laws  impairing  the  obligation  of  contracts." 

4th.  That  the  beneficiaries  named  in  the  will  had  a  vested 
interest  in  the  estate  at  the  time  of  the  passage  of  the  act  in 
question,  and  can  not  be  affected  thereby. 

Finally,  it  is  claimed  that  the  act  is  unconstitutional  because 
it  gives  the  probate  court  authority  to  cause  an  appraisement 
of  the  property  at  its  actual  value  without  providing  for  notice 
to  the  executors  or  next  of  kin. 
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It  is  first  necessary  to  construe  the  will  to  determine  when 
the  estate  vested  in  the  beneficiaries. 

The  intention  of  the  testator  was,  we  think,  manifestly,  to 
keep  the  estate  intact  until  his  widow's  death;  and  he,  there- 
fore, devised  and  bequeathed  everything  to  his  executors,  except- 
ing household  goods  and  furniture,  etc.,  thereby  creating  in 
them  a  trust  to  continue  during  the  life  of  his  widow  and  until 
final  distribution. 

The  executors  proceeded  upon  that  view  and  have  rendered  a 
good  account  of  their  stewardship,  the  personal  estate  increas- 
ing from  $33,000  to  $80,000. 

This  large  sum  is  to  be  distributed  among  certain  beneficiaries, 
who  could  not  with  definiteness  be  ascertained  or  named  prior 
to  the  death  of  the  testator's  widow. 

Under  such  circumstances  could  the  several  interests  of  the 
legatees  be  said  to  have  vested  prior  to  that  time  ?  A  person  is 
said  to  be  vested  with  an  estate  when  he  has  an  immediate  fixed 
right  therein  of  present  or  future  enjoyment 

The  language  of  the  will  is: 

'*  After  the  death  of  my  wife,  out  of  the  monies  in  my  execu- 
tors' hands  arising  from  my  estate,  I  direct  my  said  executors 
to  pay  the  following  specific  legacies  (then  follow  certain  lega- 
cies too  small  to  be  considered  in  applying  the  inheritance  tax). 

"And  on  final  settlement  of  my  estate  all  the  rest  and  residue 
thereof  to  be  divided  and  distributed  and  paid  to  my  heirs  at 
law  in  the  same  proportion  that  the  same  would  have  been  paid 
to  them  if  I  had  died  without  a  will.  All  of  the  former  legacies, 
both  specific  and  residuary,  to  be  paid  after  the  death  of  my 
wife." 

We  think  the  "heirs  at  law"  meant  by  the  above  are  the  then 
heirs  at  law,  viz.,  at  the  time  of  the  authorized  distribution. 

This  view  is  not'  in  conflict  with  Linton  v.  Laycock,  33  O.  S., 
128,  where,  in  the  fifth  syllabus,  the  court  recognizes  the  "rule 
vesting  legacies,  bequeathed  only  by  a  direction  to  pay  or 
divide,  at  the  time  fixed  for  the  payment  or  division/^ 

The  case  of  Richey  v.  Johnson,  30  0.  S.,  288,  seems  to  be  in 
point.    It  was  there  held  that : 
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**The  gift  implied  in  the  direction  to  divide  the  proceeds  be- 
tween the  designated  parties,  is  a  gift  of  personalty ;  but  as  the 
fond  could  not  be  raised  till  the  death  of  the  widow,  and  was 
to  be  divided  between  persons  then  living,  the  interest  of  the 
legatees  therein  remained  contingent  till  that  time." 

See  also  Williams  on  Executors,  1232,  and  cases  there  noted. 

The  authorities  cited  in  behalf  of  the  executors  are  either 
<;ases  where  the  interest  to  vest  at  the  death  of  the  testator  is 
clear,  or  where  the  property  devised  was  real  estate,  to  which  it 
is  conceded  in  Linton  v.  Laycock  that  the  rule  above  announced 
does  not  apply. 

For  the  last  mentioned  reason,  we  affirm  the  holding  of  the 
common  pleas  court  to  the  specifically  devised  real  estate. 

As  to  the  point  that  the  law  is  unconstitutional,  because  Sec- 
tion 9  hereof  gives  the  probate  court  power  to  order  an  appraise- 
ment (for  the  purpose  of  fixing  the  tax)  without  giving  notice 
to  executors  or  next  of  kin,  we  think  this  is  not  taking  property 
without  due  process  of  law,  because  Sections  8  and  10  provide 
for  a  review  of  all  matters  before  the  probate  court  and  for 
appeal.  These,  together  with  Section  5848,  Revised  Statutes, 
give  ample  remedy,  and  provide  "a  day  in  court"  for  all  who 
may  consider  themselves  aggrieved. 

With  these  views  as  to  the  time  of  the  vesting  of  the  legacies, 
and  the  provision  of  the  act  in  question  as  to  appraisement, 
it  is  not  necessary  to  consider  the  other  questions  raised  in  the 
case. 

The  decree  of  the  common  pleas  court  will,  therefore,  be 
affirmed. 

Anderson,  Bowman  &  Anderson,  for  plaintiff  in  error. 

E.  L.  Tount  and  A,  C.  Bobison,  for  the  state. 
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PAROL  ACMMMMEHT  AS  TO  LEASE. 

[Circuit  Court  of  Columbiana  County.] 

Paul  Metzger  v.  Elus  Roberts. 

Decided,  October  Term,  1904. 

LeciBe — Evidence  as  to  Contemporaneous  Parol  Agreement  as  Uh^ 
When  Admissible. 

Upon  an  action  to  collect  rent,  eyidence  l8  admiesible  for  the  purpose 
of  showing  that  a  contemporaneus  parol  agreement  was  made  at 
the  time  the  written  lease  was  executed  by  which  the  lease  was 
only  to  be  used  in  organizing  a  corporation,  and  transferring  the 
same  to  it,  and  under  no  circumstances  to  be  a  valid  lease  be- 
tween the  original  parties. 

Cook,  J.;  Laubie,  J.,  and  Burrows,  J.,  concur. 

The  action  below  was  to  recover  an  installment  of  rent  due 
upon  a  lease  ef  real  estate  from  plaintiff,  Paul  Metzger,  to  de- 
fendant, Ellis  Roberts,  in  Salem,  this  county. 
'  The  lease  is  in  the  ordinary  form  and  demised  a  vacant  fac- 
tory, known  as  Salem  Lock  Works. 

To  the  petition  of  plaintiff  defendant  set  up  two  defenses: 
First,  a  general  denial;  and  second,  that  at  the  time  of  the 
signing  and  delivery  of  the  lease,  a  parol  contemporaneous  agree- 
ment was  entered  into  by  and  between  plaintiff  and  defendant, 
by  which  the  lease  was  not  to  be  a  binding  contract  between 
plaintiff  and  defendant,  but  was  to  be  used  by  defendant  in 
organizing  a  corporation  for  the  manufacture  of  automobiles  in 
the  premises  of  plaintiff,  Metzger,  and  in  securing  subscriptions 
of  stock  to  such  corporation,  and  if  the  necessary  amount  of 
stock  was  procured  and  the  corporation  organized,  then  said 
defendant,  Roberts,  was  to  assign  and  transfer  the  lease  to  the 
corporation  so  organized;  but,  if  defendant,  Roberts,  failed  to 
procure  the  stock  and  organize  the  corporation,  then  such  lease 
was  to  be  of  no  effect  whatever,  and  furthermore  never  was  to 
be  effective  between  Metzger  and  Roberts  personally  at  any 
time;  and  the  defendant  asked  that  the  lease  be  canceled  and 
held  for  naught. 
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Upon  trial  before  the  common  pleas  court  this  contemporane- 
ons  parol  agreement  was  permitted  to  be  proven  over  the  objec- 
tion and  exception  of  the  plaintiff,  Metzger.  The  cause  was 
tried  to  the  court,  a  jury  being  waived,  and  the  court  dismissed 
the  petition  of  plaintiff,  as  it  was  fully  justified  in  doing,  if  the 
evidence  of  the  parol  contemporaneous  agreement  was  admissi- 
ble. 

The  term  by  the  provisions  of  the  lease  was  to  commence  on 
the  first  day  of  December,  1902,  and  end  on  the  30th  day  of 
November,  1907,  and  it  is  said  this  evidence  directly  contra- 
dicted the  terms  and  conditions  of  the  written  lease.  Did  it  do 
so? 

Evidently  the  object  of  the  pleiader  in  pleading  the  contempo- 
raneous parol  agreement  was  not  to  contradict  the  written  lease, 
but  was  for  the  purpose  of  showing  that  no  contract  or  agree- 
ment had  ever  been  entered  into  that  was  binding  between  these 
parties. 

In  the  21  American  and  English  Encyclopedia  of  Law,  page 
1097,  it  is  said : 

**One  class  of  apparent  exceptions  to  the  general  rule  includes 
those  cases  in  whch  parol  evidence  is  received  to  show  that  an 
instrument,  which  purports  to  be  a  written  contract,  is  in  fact 
no  contract  at  all.  In  these  cases,  the  extrinsic  evidence  is  not 
received  to  vary  or  contradict  the  instrument,  but  to  show  that 
no  binding  obligation  ever  existed." 

The  text  is  supported  by  numerous  decisions  from  a  large 
number  of  states  as  well  as  from  federal  courts,  and  they  all 
seem  to  justify  the  statement  of  the  author. 

In  the  case  of  Ware  v.  Allen,  128  U.  S.,  590,  it  is  held : 

**  Parol  evidence  is  admissible  in  an  action  between  the  parties, 
to  show  that  a  written  instrument  executed  and  delivered  by 
the  party  obligor  to  the  party  obligee,  absolute  on  its  face,  was 
conditional  and  was  not  indeed  to  take  effect  until  another 
event  should  take  place." 

It  is  said  by  counsel  for  plaintiff  that,  conceding  this  is  the 
general  doctrine  in  the  states,  and  in  the  federal  courts,  yet 
it  is  not  the  rule  in  Ohio.    It  is  true  that  all  the  text-writers, 
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in  their  announcement  of  this  rule,  do  not  include  the  state  of 
Ohio  as  supporting  it,  and  some  of  them  distinctly  state  that 
this  is  not  the  doctrine  held  by  the  Supreme  Court  of  our 
state.  An  examination  of  the  authorities  in  Ohio  will  show 
that  in  nearly  all  the  cases,  if  not  all  of  them,  in  which  the 
question  has  been  discussed,  arose  on  promissory  notes,  it  is 
true  some  of  them  between  the  original  parties,  and  there  is 
no  doubt  but  what  the  lines  are  clearly  drawn  upon  the  admis- 
sion of  parol  evidence  in  such  cases,  but  we  do  not  think  they 
have  gone  to  the  extent  claimed  by  counsel  in  argument. 

In  Beecher  v.  Dunlap,  52  0.  S.,  64,  which  is  the  strongest  case 
upon  the  subject,  it  is  held: 

''Evidence  of  a  parol  agreement,  made  at  the  execution  and 
delivery  of  a  note,  by  which  it  is  not  to  be  operative,  unless, 
within  a  given  time,  the  makers  are  able  to  realize  a  given  sum 
of  money  from  property  purchased,  and  for  which  the  note  was 
given,  is  not  competent." 

By  reference  to  the  opinion  on  page  65,  which  was  by  the 
court,  it  is  said: 

**0n  the  trial  an  exception  was  reserved  to  the  admission  of 
evidence  offered  by  the  defendants,  to  the  effect  that,  by  an  oral 
agreement,  the  notes  were  not  to  be  transferred,  *and  were  to 
be  null  and  void,'  unless  within  a  year  the  makers  should  be 
able  to  make  $1,750  net  from  the  manufacture  and  sale  of  the 
patent  right." 

I 

From  the  whole  case  it  would  seem  to  decide  that,  in  a  case 
of  a  valid  note  given  as  such,  parol  evidence  should  not  be  ad- 
mitted to  show  that  it  should  become  invalid  upon  the  happen- 
ing of  certain  conditions ;  which  is  not  the  case  under  considera- 
tion. 

In  the  case  of  Morris  v.  Faurot  et  al,  21  0.  S.,  155,  it  was 
held: 

''A  brings  an  action,  as  indorsee,  against  B  and  others,  as 
indorsers  upon  a  blank  indorsement  of  a  non-negotiable  promis- 
sory note,  made  after  maturity.  The  defense  is  that  the  plaint- 
iff, who  was  a  stranger  to  the  note,  at  the  request  of  the  makers, 
and  for  the  makers,  paid  the  amount  of  the  note  in  full  to  the 
defendants  as  holders,  and  thereby  discharged  the  same;  that 
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after  such  pajmient,  the  defendants,  without  indorsement,  deliv- 
ered the  note  to  the-  plaintiff,  for  the  use  of  the  makers ;  that 
after  such  delivery  the  defendants,  at  the  request  of  the  plaint- 
iff, wrote  their  names  on  the  back  of  the  note  (the  indorsement 
sued  on)  with  an  express  understanding  between  the  parties, 
that  such  indorsement  was  to  be  used  by  the  plaintiff  as  evi- 
dence to  the  makers  that  he  had  paid  the  note  for  them,  and 
for  no  other  purpose.  Held,  that  the  admission  of  parol  proof 
of  such  defense  is  not  a  violation  of  the  rule  of  evidence,  that 
parol  testimony  is  inadmissible  to  explain,  contradict,  or  vary 
the  terms  of  written  instruments." 

Judge  Mcllvaine,  in  the  opinion,  says : 

''That  parol  testimony  is  inadmissible  to  contradict  or  vary 
the  terms  of  written  instruments,  and  that  the  contract  of  an 
indorser  of  a  promissory  note,  whether  the  indorsement  be  in 
blank  or  otherwise,  is  within  the  meaning  of  that  rule,  as  gen- 
eral propositions  of  law  are  true,  may  be  admitted  for  the  pur- 
poses of  this  case.  But  the  question  in  that  case,  as  we  under- 
stand it,  was  not  as  to  the  terms  of  the  contract,  or  the  nature 
or  extent  of  the  indorser 's  liability,  but  whether  there  was  any 
contract  at  all  out  of  which  any  liability  could  arise. 

''A  blank  indorsement  which  evidences  a  contract,  the  terms 
of  which  can  not  be  contradicted  or  varied  by  parol  testimony, 
is  one  made  in  the  usual  course  of  business,  for  the  purpose  of 
transferring  the  title  of  or  giving  credit  to  the  paper.  The 
defense  in  this  case  was  that  no  transfer  of  title  was  intended, 
nor  was  credit  intended  to  be  given  this  note  by  the  transaction, 
but  that  it  was  paid  and  discharged  by  the  makers  through  and 
by  the  plaintiff,  who  was  acting  for  them  and  at  their  request. 

'*The  object  and  tendency  of  the  testimony  objected  to  were 
to  prove  this  defense— to  show  that  the  note  itself,  as  well  as 
the  indorsement  thereon,  at  the  time  of  delivery  to  the  plaint- 
iff were  nullities,  and  not  evidence  of  subsisting  obligations.  We 
can  see  no  reason  why  such  proof  upon  such  an  issue  between 
the  parties  to  the  transaction  should  not  be  allowed." 

Prom  these  considerations  we  are  of  opinion  that  the  court 
did  right  in  admitting  the  evidence. 

There  i^  another  view  of  the  case  that  leads  to  the  same 
result. 

The  second  defense  was  in  fact  a  cross-petition,  seeking  to 
cancel  the  pretended  agreement  on  the  ground  that  it  was  fraud- 
xdent  as  against  the  defendant,  and  to  permit  its  enforcement 
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wotdd  be  a  fraud  upon  him.  There  can  hardly  be  any  question 
but  what  the  evidence  would  be  admissible  upon  that  issue.  Pos- 
sibly that  issue,  being  an  equitable  one  that  went  to  the  merits 
of  the  case,  should  have  been  tried  first,  but  the  parties  without 
objection  tried  the  whole  case  together  to  the  court,  a  jury  being 
waived,  and  they  having  so  done,  if  the  action  of  the  court 
was  right  in  admitting  the  evidence  upon  the  equitable  branch 
of  the  case,  no  error  was  committed. 

The  judgment  of  the  court  of  common  pleas  will  be  affirmed. 

A.  W.  Taylor  and  W.  H.  Spence,  for  plaintiff  in  error. 

L.  F.  Farr,  for  defendant  in  error. 


XmCT  or  AN  ULTRA  VIRES  FEATURE  IN  A  LITE  INSURANCE 

POUCY. 

[Circuit  Court  of  Wyandot  County.] 

NOBTHWESTEEN  NATIONAL  LiPE  INSURANCE  CO.  V.  JaT  H.  HaBB. 

Decided,  January  Term,  1904. 

Pleading — Omitted  Allegation  of  Petition  Supplied  hy  Answer — Cause 
of  Action  for  Damages  Stated,  When — Life  Insurance—'Member' 
ship  in  Life  Association  Ceases,  When — Association  can  not  Af- 
firm or  Reject  Policy  in  Part — Premiums  Paid  Under  Policy  Con- 
taining Ultra  Vires  Option,  Recoverable — Liability/  of  Consolidated 
Company  for  Obligations  of  Constituent  Companies — Estoppel 
Against  Plea  of  Ultra  Vires  Contracts  on  the  Part  of  Constituent 
Companies — Failure  to  Pay  Further  Premiums  Under  Ultra  Vires 
Policy. 

1.  When  the  answer  supplies  an  omitted  and  necessary  allegation  of 

the  petition,  error  on  the  part  of  the  trial  court  in  overruling  a 
demurrer  thereto  ceases  to  be  reversible  error. 

2.  A  cause  of  action  for  damages  in  favor  of  plaintiff  is  stated  when 

the  petition,  aided  by  the  answer,  sets  forth  broadly  that  defend- 
ant entered  into  a  contract  with  plaintiff;  that  plaintiff  fully  per- 
formed the  contract  on  his  part;  that  the  defendant  renounced 
the  obligation  of  an  essential  term  of  the  contract  before  per- 
formance became  due,  and  that  defendant  declared  it  would  not 
perform  that  feature  of  the  contract  when  it  did  become  due. 
8.  When  a  member  of  a  life  insurance  association  ratifies  a  transfer 
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of  Its  assets  and  obligations  to  another  company,  he  thereby 
ceases  to  be  a  member  of  the  retiring  comiiany. 

4.  A  life  insurance  association  can  not  affirm  its  policy  in  part  and 
repudiate  it  in  part,  and  thus  confine  the  insured  to  one  of  the 
benefits  provided  for  therein,  when  the  policy  makes  provision 
for  two  benefits,  and  the  insured  has  paid  for  the  right  to  elect 
between  them. 

6.  In  such  a  case,  where  a  consolidated  company  rightly  pleads  that  the 
obligation  growing  out  of  one  of  the  options  was  ultra  vires,  a 
cause  of  action  quasi  ex  contractu  immediately  arises  in  favor  of 
the  policy  holder  for  recovery  of  premiums  paid;  and  if  the  dis- 
affirmance is  wrongful,  the  assured  may  treat  the  contract  as 
discharged,  and  sue  at  once  for  its  breach,  or  for  premiums 
paid — ^a  right  which  is  not  affected  by  failure  to  pay  further 
premiums. 

Error  to  the  Common  Pleas  Court  of  Wyandot  County. 

In  the  original  action  commenced  in  the  court  of  common  pleas 
of  this  county,  defendant  in  error  was  plaintiff  and  plaintiff  in 
error  was  defendant. 

The  petition  states  in  substance  that  on  May  5,  1891,  the 
Omaha  Life  Insurance  Association  of  Omaha,  Neb.,  entered 
into  a  contract  of  life  insurance  with  plaintiff,  and  then  issued 
its  policy  of  life  insurance  to  him,  and  thereby  agreed  in  con- 
sideration of  the  payment  by  plaintiff  to  it  of  an  annual  pre- 
mium of  $42.36,  payable  in  quarterly  installments,  and  due  on 
the  fifth  day  of  each  May,  August,  November  and  February 
during  the  continuance  of  said  contract,  that  said  association 
would  pay,  in  the  event  of  plaintiff's  death  and  timely  and 
satisfactory  proofs  thereof,  the  sum  of  $3,000  to  a  named  bene- 
ficiary.   Said  policy,  among  other  things,  also  stipulated: 

**(1)  That  at  the  expiration  of  ten  years  from  the  first  day 
of  January  next  ensuing  the  date  of  the  incorporation,  and 
every  year  thereafter,  the  managing  board  of  directors  shall 
declare  a  dividend  from  the  reserve  fund  in  excess  of  $100,000, 
and  cause  to  be  placed  to  the  individual  credit  of  each  member 
who  has  maintained  ten  years  uninterrupted  membership  in 
the  association  his  equitable  share  thereof,  which  sum  thus 
issued  is  available,  and  may  be  used  by  such  member  •  •  • ; 
or  (2)  may  be  withdrawn  and  membership  terminated," 
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The  policy  also  provided  that  the  sum  which  might  be  with- 
drawn ''shall  be  in  amount  not  less  than  ten  full  annual  pay- 
ments as  paid  by  the  insured/'  and,  if  the  reserve  fund  be  found 
insufficient  to  meet  this  liability,  any  deficiency  therein  shall 
be  made  good  by  transferring  from  the  mortuary  fund  to  the 
reserve  fund  such  a  sum  as  is  required  to  make  it  good.  If 
any  member  desired  to  so  withdraw,  he  was  required  to  give 
a  certain  notice  of  such  desire  and  intention. 

The  petition  further  states  that  after  said  policy  was  issued 
by  said  insurer,  and  after  it  had  been  paid  all  premiums  due 
to  a  certain  time  by  plaintiff,  said  insurer  transferred  all  its 
rights  and  interests  in  the  said  policy  to  the  Omaha  Life  Insur- 
ance Association  of  Minneapolis,  Minn.  Plaintiff  paid  all  pre- 
miums to  this  succeeding  association  until  a  later  date  when  the 
rights  and  the  interests  of  the  latter  were  in  turn  transferred 
by  it  to  the  National  Mutual  Life  Insurance  Association  of 
Minneapolis,  and  after  further  payments  by  plaintiff  the  latter 
association  transferred  its  interests  in  said  policy  to  de- 
fendant. Plaintiff  has  paid  the  premiums  falling  due  since 
the  last  transfer  to  defendant.  It  is  alleged  that  all 
these  associations  were  in  fact  one  organization,  differing 
in  name  only,  and  that  the  stated  transfers  were  made 
only  because  the  said  changes  of  the  name  rendered  the 
same  necessary.  Plaintiff  states  that  he  gave  due  notice 
of  his  intention  to  withdraw  his  dividends  under  the  quoted 
provisions  of  his  policy;  that  defendant  has  not  provided  a 
fund  to  pay  plaintiff,  refuses  to  settle  with  him,  has  declared 
plaintiff's  policy  forfeited,  and  refuses  to  pay  him  the  amount 
alleged  to  be  due.  Plaintiff  prays  to  recover  the  amount  of  ten 
full  annual  payments  as  made  by  him  with  interest  from  the 
date  each  payment  was  made.  This  action  was  commenced 
August  3,  1901. 

Defendant's  general  demurrer  to  the  petition  was  overruled. 
It  then  answered  (1)  a  general  denial;  (2)  that  the  alleged 
assumption  of  said  obligation  of  plaintiff's  policy  is  and  was  ultra 
vires  as  to  defendant  and  its  immediate  predecessor;  (3)  that 
no  fund  exists  or  has  existed  from  which  plaintiff  can  be  paid, 
and  it  is  lUtra  vires  for  defendant  to  create  such  fund ;  (4)  that 
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plaintiff  failed  to  pay  the  quarterly  premium  on  his  policy 
due  May  5,  1901,  and  that  by  reason  thereof  said  policy  under 
its  terms  became  and  at  the  commencement  of  this  action  was 
null  and  void. 

Plaintiff  by  reply  denies  all  allegations  of  the  answer,  and 
pleads  an  estoppel  to  the  defense  of  ultra  vires. 

Upon  these  issues  the  action  was  tried  to  a  jury.  Defendant 
at  the  trial  objected  to  the  introduction  of  any  evidence  by 
plaintiff  for  the  assigned  reason  that  the  petition  is  fatally 
defective.  This  motion  was  overruled.  At  the  close  of  plaint- 
iff's evidence  defendant  moved  for  a  verdict.  This  motion  was 
overruled.  The  motion  was  renewed  at  the  close  of  all  the  evi- 
dence and  was  again  overruled.  The  jury  returned  its  verdict 
for  plaintiff.  Defendant's  motion  for  a  new  trial  was  over- 
ruled, and  judgment  was  entered  for  plaintiff  upon  the  verdict. 
A  bill  of  exceptions  was  duly  taken,  embodying  all  the  evidence 
and  proceedings  at  the  trial,  and  defendant  now  prosecutes 
error  here  to  reverse  the  judgment  of  the  common  pleas. 

The  errors  assigned  embrace  in  general  and  in  detail  all  the 
rulings  made  by  the  trial  court  adverse  to  defendant,  and  to 
all  of  which  due  exceptions  were  taken. 

MooNEY,  J.;  NoRRis,  J.,  concurs;  Day,  J.,  dissents. 

If  this  action  be  viewed  as  one  to  enforce  any  of  the  terms 
of  the  policy,  it  seems  to  be  very  clear  that  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The  stipu- 
lation of  the  policy  as  pleaded  is  that  on  January  1,  next  after 
the  expiration  of  ten  years  from  the  date  of  incorporation  of 
said  Omaha  Life  Insurance  Association  of  Omaha,  Neb.,  a  divi- 
dend will  be  declared,  etc.,  and  upon  due  notice  and  after  ten 
years  uninterrupted  membership  plaintiff  may  withdraw.  Un- 
less said  association  were  incorporated  prior  to  January  1,  1901, 
the  time  at  which  the  dividend  was  first  to  be  declared  under 
this  stipulation  had  not  arrived  on  May  5,  1901,  and  the  de- 
fendant in  the  original  action  could  not  have  been  in  default 
when  the  action  was  commenced.  There  is  no  allegation  in  the 
petition  as  to  the  date  of  incorporation  of  said  association,  and 
hence  no  default  is  charged  against  defendant. 
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Again,  the  stipulation  does  not  require  any  dividend  to  be 
declared  in  favor  of  any  member  until  his  membership  has  been 
of  ten  years  uninterrupted  duration.  The  first  dividend  is  to  be 
declared  on  January  1  **and  each  year  thereafter."  The  meaning 
is  '*and  on  January  1  of  each  year  thereafter."  Plaintiff  had 
not  been  a  member  for  ten  years  on  January  1,  1901,  and  hence 
he  was  not  entitled  to  have  a  dividend  then  declared  in  his  favor, 
and  this  action  was  commenced  before  January  1,  1902,  the 
earliest  date  at  which  defendant  could  be  in  default  to  plaintiff 
for  failure  to  declare  a  dividend  in  his  favor. 

It  is  here  contended  by  defendant  in  error  that  the  action 
is  not  one  to  enforce  the  contract  or  any  term  of  it,  but  to  re- 
cover damages  on  account  of  the  renunciation  of  the  contract 
by  defendant  below. 

While  the  allegations  of  the  petition  are  somewhat  indefinite 
upon  the  point,  we  are  of  opinion  that  it  fairly  appears  from 
the  pleading  that  defendant,  upon  demand  of  a  settlement  as 
claimed  by  plaintiff,  refused  to  make  such  settlement,  not  for 
the  reason  that  the  time  for  settlement  had  not  arrived,  but 
because  defendant  denied  its  obligation  to  make  such  settle- 
ment at  any  time.  The  uncertainty  of  the  petition  on  this 
point  is  aided  by  the  answer,  in  which  defendant  denies  the 
obligation,  for  the  reason,  among  others,  that  the  term  of  the 
contract  is  ultra  vires  as  to  all  said  associations.  In  such  state 
of  the  record,  even  if  the  demurrer  should  have  been  sustained 
to  the  petition,  the  error  in  overruling  it  ceases  to  be  reversible 
error  when  the  answer  filed  supplies  an  omitted  and  necessary 
allegation  of  the  petition.     Yocum  v.  Allen,  58  Ohio  St.,  280. 

So  aided  by  the  answer,  the  petition  states  broadly  that  de- 
fendant, having  entered  into  a  contract  with  plaintiff,  renounced 
the  obligation  of  an  essential  term  of  that  contract  before  per- 
formance became  due,  and  declared  that  it  would  not  perform 
that  term  of  the  contract  when  the  time  for  such  performance 
should  fall  due;  wherefore  plaintiff  asks  to  recover  the  consid- 
eration paid  by  him  to  defendant,  as  full  performance  of  the 
contract  upon  his  part.  We  are  of  opinion  that  these  facts 
entitle  plaintiff  to  recover  some  amount  as  damages  from  de- 
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fendanty  and  this  whether  the  terms  of  the  policy  were  ultra 
vires  or  not. 

If  the  contract  be  ultra  vires^  and  the  insurance  association 
properly  refuses  to  perform,  an  action  qiuisi  ex  contractu 
springs  up  in  favor  of  Hare  to  recover  the  premiums  which  he 
has  paid.  Phoenix  Life  Assn.  Ins.  Co.,  In  re,  2  Johns.  &  Hem., 
441;  Andrews  v.  Insurance  Co.,  37  Me.,  256,  257;  MMer  v. 
Insurance  Co.,  92  Pa.  St.,  167;  and  see  Insurance  Co.  v.  Tul- 
lidge,  39  Ohio  St.,  240 ;  see  also  Branch  v.  Jesup,  106  U.  S.,  468 ; 
Central  Transp.  Co.  v.  Car  Co.,  139  U.  S.,  24 ;  Morville  v.  Tract 
8oc.,  123  Mass.,  129  (25  Am.  Rep.,  40) ;  Davis  v.  Old  Colony 
Railroad,  131  Mass.,  258,  275  (41  Am.  Rep.,  221) ;  5  Thompson, 
Corporations,  Section  6004;  1  Clark  &  Marshall,  Corporations, 
Section  215. 

If  the  contract  be  not  ultra  vires,  and  the  disaffirmance  be 
wrongful,  the  case  is  simply  one  of  renunciation  of  the  obliga- 
tion of  an  essential  term  of  a  contract  by  a  party  before  per- 
formance ux>on  his  part  becomes  due.  In  such  case  the  other 
party  may  treat  the  contract  as  discharged  and  sue  at  once  for 
damages  for  its  breach.  Clark,  Contracts,  p.  644,  et  seq.,  citing 
cases. 

The  fact  that  the  recovery  sought  is  alleged  to  be  for  pre- 
miums instead  of  damages  or  for  performance  instead  of  dam- 
ages for  non-performance,  is  immaterial.  James  v.  Allen  Co., 
44  Ohio  St.,  226. 

It  follows  that  in  any  view  of  the  case  the  demurrer  to  the 
petition  and  the  motions  to  direct  a  verdict  for  insufficient 
pleadings  were  properly  overruled. 

We  are  of  the  opinion  that  there  is  error  in  this  record  in  the 
admission  of  evidence,  and  in  the  charge  of  the  court  to  the 
prejudice  of  plaintiff  in  error,  and  in  the  refusal  to  charge  as 
requested  by  defendant  below.  In  this  state  of  the  record,  the 
judgment  of  the  common  pleas  must  be  reversed  unless,  upon 
the  admitted  or  undisputed  facts,  the  judgment  is  well  founded 
in  law. 

The  facts  either  admitted  or  undisputed  are  these:  On  May 
5,  1891,  the  Omaha  Life  Insurance  Association  of  Omaha,  Neb., 
issued  its  certificate  of  membership  and  policy  of  life  insurance 
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to  defendant  in  error  for  $3,000,  payable  in  the  event  and  upon 
satisfactory  proofs  of  his  death  to  a  named  beneficiary.  The 
insurer  was  a  Nebraska  assessment  life  insurance  corporation. 
Premiums  were  payable  as  stated  in  the  petition.  Hare  paid 
all  premiums  maturing  until  May  15,  1895,  to  said  insurer,  and 
at  this  date  ''all  the  liabilities  or  obligations  of  the  Omaha  Life 
Insurance  Association  of  Omaha,  Neb.,  under  any  and  all  poli- 
cies or  certificates  of  insurance  or  membership  in  said  associa- 
tion''  were  assumed  by  the  Omaha  Life  Insurance  Association 
of  Minneapolis,  Minn.,  a  Minnesota  assessment  life  insurance 
corporation.  The  former  association  retired  from  business  and 
transferred  its  assets  and  business  to  the  latter  corporation.  The 
latter  issued  its  certificate  to  defendant  in  error  and  thereby 
undertook  ''to  bind  itself  to  perform  the  obligations  of  the  in- 
surer under  his  policy"  as  fully  as  if  the  same  were  issued  in 
the  name  of  the  Omaha  Life  Insurance  Association  of  Minne- 
apolis, Minn.  Defendant  in  error  ratified  the  arrangement  en- 
tered into  between  these  corporations  and  paid  all  premiums 
maturing  between  May  15,  1895,  and  December  5,  1898,  to  the 
last-named  corporation. 

On  December  5,  1898,  said  last-named  corporation  was  suc- 
ceeded by  the  National  Mutual  Life  Association,  a  like  Minne- 
sota corporation,  and  by  the  provisions  of  a  certain  contract 
entered  into  between  the  companies  the  assets  of  the  Omaha 
of  Minneapolis  were  transferred  to  the  National  Mutual,  and 
the  latter  assumed  "all  the  obligations  or  indebtedness  on  ac- 
count of  the  policies"  of  the  former,  and  the  Omaha,  of  Min- 
neapolis, retired  from  business.  Defendant  in  error  ratified  this 
arrangement  and  paid  all  premiums  maturing  thereafter  until 
and  including  the  one  due  February  5,  1901,  to  the  National 
Mutual. 

On  February  21,  1901,  the  assets  and  business  of  the  Na- 
tional Mutual  were  absorbed  by  plaintiff  in  error,  and  thereafter 
plaintiff  in  error  treated  with  defendant  in  error  as  its  mem- 
ber and  policy  holder,  demanded  the  payment  of  further  pre- 
miums, tendered  an  option  other  than  the  one  stated  in  the 
policy  in  settlement,  declared  that  the  policy  would  become 
null  and  void  in  a  certain  contingency,  stated  on  April  23, 
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1901,  that  "the  only  liability  which  this  company  has  now  under 
your  contract  is  the  liability  to  pay  your  death  loss  should  it 
occur/'  all  before  the  original  action  was  commenced,  and  in 
the  original  action  set  up  the  defense  of  ultra  vires.  In  ratify- 
ing each  of  the  assumption  agreements  defendant  in  error  ceased 
to  be  a  member  of  the  retiring  company  in  each  instance.  None 
of  these  companies  had  corporate  power  to  contract  to  return 
premiums  paid  or  to  create  a  fund  to  be  applied  for  that  pur- 
pose. The  policy  issued  by  the  original  insurer  to  defendant  in 
error,  the  obligation  of  which  was  assumed  by  the  succeeding 
companies  to  and  including  the  National  Mutual,  stipulated  for 
the  declaration  of  a  dividend  with  options  to  the  insured  as 
stated  in  the  petition. 

The  obligation  of  the  original  insurer  under  the  policy  was 
to  pay  $3,000  in  the  event  of  death,  or  at  the  election  of  insured 
at  a  certain  date  to  pay  in  final  settlement  an  amount  in  cash 
''equal  to  ten  full  annual  premiums  as  paid  by  insured.''  It 
is  very  evident  that  the  insurer  can  not  defend  against  the 
election  and  option  on  the  ground  of  ultra  vires,  and  at  the 
same  time  insist  that  defendant  in  error  should  be  held  to  the 
** whole  life"  clause  of  the  contract.  In  consideration  of  his 
payment  of  premiums,  defendant  in  error  under  the  contract 
was  entitled  to  one  stipulated  benefit  no  less  than  the  other  at 
his  election.  The  insurer  could  not  affirm  in  part  and  repudiate 
in  part  the  terms  of  the  contract,  and  thus  confine  defendant  in 
error  to  one  benefit  when  he  had  stipulated  and  paid  for  the 
right  to  elect  between  two  benefits.  The  insurer's  contract  was 
and  is  void  for  want  of  power  to  make  it,  and  the  contracts  of 
the  succeeding  companies,  except  plaintiff  in  error,  were  and 
are  each  void  for  the  same  reason.  Inasmuch  as  the  perform- 
ance that  still  remains  due  consists  of  the  very  ultra  vires  act 
itself,  it  is  believed  that  if  the  insurer  were  a  party  here  the 
doctrine  of  estoppel  would  not  apply.  The  cases  are  in  conflict 
upon  the  question,  but  without  discussion  we  hold,  we  believe 
in  accordance  with  the  weight  of  the  authority,  that  defendant 
below  was  not  estopped  to  make  the  defense  of  want  of  power. 
1  Clark  &  Marshall,  Corporations,  Section  2146.  Compare  1 
Clark  &  Marshall,  Corporations,  Section  214a. 
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If  the  contract  of  insurance  is  void  on  the  ground  of  vltra 
vires,  and  if  defendant  is  not  estopped  to  make  the  defense, 
and  if  the  original  insurer  were  that  defendant,  it  is  very  clear 
that  plaintiff  below  could  recover  from  the  insurer  the  premiums 
which  it  had  received  upon  the  contract. 

"The  courts,  while  refusing  to  maintain  any  action  upon  the 
unlawful  {ultra  vires  but  not  immoral)  contract,  have  always 
striven  to  do  justice  between  the  parties. '*  Central  Transp.  Co. 
V.  Car  Co.,  139  U.  S.,  24,  60. 

"If  the  contract  is  ultra  vires,  and  either  party  disaffirms 
it  on  the  ground  that  it  is  ultra  vires,  and  refuses  further  exe- 
cution of  it,  then,  while  the  other  party  can  not  sue  to  recover 
damages  or  compensation  in  respect  of  the  unexecuted  portion 
of  the  contract,  yet  the  law  will  afford  him  remedies  for  pro- 
curing from  the  other  party  a  restoration  of  what  he  has  lost 
under  it.''  Thompson,  Corporations,  Section  6004;  Ai^drews 
V.  Insurance  Co.,  37  Me.,  256,  257;  Miller  v.  Insurance  Co.,  92 
Pa.  St.,  167. 

Plaintiff  below  never  paid  any  premiums  to  defendant  below. 
The  liability,  if  any,  of  defendant  must,  therefore,  result  from 
the  contract  whereby  the  National  Mutual  was  absorbed,  amal- 
gamated, merged  in  or  consolidated  with  said  defendant,  and 
whereby  plaintiff  was  received,  adopted  and  recognized  as  a 
member  of  defendant  company. 

In  Lwnghorne  v.  Railway  Co.,  91  Va.,  369,  374,  it  was  held 
that: 

"The  surviving  corporation,  when  another  or  others  are 
merged  into  it  or  consolidated  with  it,  is  ordinarily  deemed  the 
same  as  each  of  the  corporations  which  formed  it  for  the  pur- 
pose of  answering  for  the  liabilities  of  the  old  corporation,  and 
may  be  sued  under  *  *  *  the  name  of  the  surviving  com- 
pany for  their  debts,  as  if  no  change  had  been  made  in  the  name 
or  in  the  organization  of  the  original  corporations." 

In  Louisville,  N.  A.  &  C.  By.  Co.  v.  Boney,  117  Ind.,  501,  it 
is  said: 

"The  act  of  consolidation  involves  an  implied  assumption  by 
<the  new  company  of  all  the  valid  debts  and  liabilities  of  the 
consolidating  companies. ' ' 
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In  Berry  v.  Railway  Co.,  52  Kan.,  774,  it  is  said: 

"The  debts  of  the  original  companies  follow  as  an  incident 
of  the  consolidation^  and  become  by  implication,  in  the  absence 
of  express  provision,  the  obligations  of  the  new  company." 

In  Day  v.  Railway  Co,,  151  Mass.,  302,  308,  it  is  said : 

"The  new  corporation  is  a  new  person,  for  the  acquisition 
of  new  rights,  or  the  making  of  new  contracts,  (but)  the  old 
corporations  shall  not  be  altogether  ended,  but  shall  continue 
under  the  new  name,  so  far  as  to  preserve  all  their  existing  obli- 
gations unchanged." 

We  hold  in  line  with  these  cases  that  the  liability  of  plaintiff 
in  error  is  precisely  the  same  as  though  it  were  the  National 
Mutual.  The  determination  of  the  amount  for  which  the  Na- 
tional Mutual  would  be  liable  if  sued  by  plaintiff  below  is  the 
remaining  question  in  the  case. 

When  the  original  insurer  transferred  its  assets,  including 
its  good  will,  to  the  Omaha  of  Minneapolis,  the  former  was  in- 
debted to  plaintiff  below  in  an  amount  equal  to  the  aggregate 
of  the  premiums  paid  to  it  by  Hare  on  account  of  his  policy. 
The  solvency  of  the  original  insurer  at  that  time  must  be  pre- 
sumed. The  power  of  the  Omaha  of  Minneapolis  to  acquire 
said  assets  and  good  will  must  also  be  presumed,  and  its  power 
to  pay  for  that  which  it  had  the  right  to  purchase  can  not  be 
denied. 

A  part  of  the  purchase  price  which  the  purchasing  company 
agreed  to  pay  was  the  assumption  of  the  claim  which  Hare  then 
had  against  the  original  insurer.  Hare  consented  to  the  arrange- 
ment, and  thereby  released  the  original  insurer.  Hence,  at  the 
beginning  of  its  career  the  Omaha  of  Minneapolis,  by  virtue 
of  its  contract  with  its  predecessor,  became  indebted  to  Hare  in 
an  amount  equal  to  the  premiums  paid  to  the  original  insurer. 
The  Omaha  of  Minneapolis,  while  in  business,  increased  this 
indebtedness  by  receiving  further  premiums  from  Hare.  At  the 
time  of  the  transfer  by  the  latter  of  the  National  Mutual,  the 
succeeding  company,  as  part  of  the  purchase  price,  assumed  the 
indebtedness  of  its  predecessor.  That  amount  would  be  the 
aggregate  of  the  premiums  paid  as  we  have  seen.    To  this  ar- 
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rangement  Hare  again  assented  and  released  the  Omaha  of  Min- 
neapolis. All  the  remaining  premiums  were  paid  the  National 
Mutual.  Unless  there  are  some  circumstances  in  the  case  that 
require  a  different  result^  it  "would  seem  dear  that  the 
amount  of  recovery  to  which,  as  against  the  National  Mutual, 
plaintiff  below  would  be  entitled  would  be  the  aggregate  of  the 
premiums  paid  on  the  policy  to  all  the  companies.  But  one  fact 
requires  notice.  At  the  time  of  the  transfer  by  the  Omaha  of 
Minneapolis,  to  the  National  Mutual,  of  all  its  assets  and  good 
will  the  record  shows  that  the  Omaha  had  no  funds  **of  itself" 
sufficient  to  pay  its  natural  death  claims  alone.  It  must  be 
assumed  that  the  National  Mutual  at  the  time  of  the  transfer 
to  it  was  solvent. 

Whatever  the  amount  of  its  funds  may  be  the  Omaha  suc- 
ceeded in  disposing  of  its  business  to  a  solvent  purchaser  upon 
a  contract  that  the  purchaser  would  pay  all  the  Omaha's  obli- 
gations and  indebtedness  upon  its  policies.  This  may  be  true 
because  of  the  value  of  the  good  will  alone.  The  assumption  of 
Hare 's  claim  by  the  National  Mutual  makes  it  quite  unimportant 
in  the  case  whether  the  funds  on  hand  were  sufficient  to  pay 
Hare  or  not  at  the  time  of  the  transfer.  It  follows  we  think 
that  the  National  Mutual  owes  Hare  the  amount  of  the  pre* 
miums  paid  by  him  on  his  policies  before  December  5,  1898,  be- 
cause the  National  Mutual  in  and  by  a  contract  which  it  had  the 
right  to  make,  and  upon  a  consideration  moving  from  the  Omaha 
of  Minneapolis,  agreed  to  pay  the  claim,  and  upon  a  further 
consideration  moving  from  Hare,  to-wit,  the  release  of  the 
Omaha  of  Minneapolis,  by  Hare,  further  agreed  to  pay  Hare. 
For  the  business  it  has  received  from  Hare  since  December  5, 
1898,  the  National  Mutual  is  liable  to  him,  because  it  received 
the  money  upon  an  invalid  contract  and  the  consideration  for 
the  payments  by  Hare  has  failed.  The  National  Mutual  would 
be  liable  to  Hare  for  the  full  amount  of  all  the  premiums  paid 
to  all  the  insurance  companies,  and  such  was  also  the  liability 
to  him  of  the  plaintiff  in  error. 

If  the  contract  of  insurance  was  valid,  and  its  repudiation 
by  defendant  below  was  wrongful,  the  right  to  recover  and  the 
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amount  of  recovery  would  be  the  same.  Insurance  Co.  v.  Tvl- 
lidge,  39  Ohio  St.,  240. 

It  is  manifest  that  the  failure  of  plaintiff  below  to  make 
further  payments  of  insurance  upon  an  insurance  contract, 
which  was  void  from  the  beginning,  could  in  no  view  result  in 
any  forfeiture  of  his  right  to  recover  the  premium  already  paid. 

Upon  the  whole  case  this  court,  by  a  majority  of  the  judges, 
holds  that  the  judgment  of  the  common  pleas  is  the  only  judg- 
ment which  under  the  law  should  be  rendered  in  the  case. 

Judgment  accordingly. 

Day,  J.,  dissents,  and  for  errors  in  the  record,  in  the  admis- 
sion of  evidence  and  in  the  charge,  would  reverse  the  judgment 

Brown  dt  Kerr  and  Carter  dk  Goodrich,  for  plaintiff  in  error. 

Carey  &  Parker,  for  defendant  in  error. 


INJURY  TO  EMPLOYE  OUTSIDE  THE  UNE  OF  HIS 

EMPLOYMENT. 

fCircult  Court  of  Lucas  County.] 

The  Toledo,  Bowunq  Green  &  Fremont  Ry.  Ck).  v. 

Conrad  Pfisterer. 

Decided,  June  25,  1904. 

yegligence — Interurhan  RailtoayB — Volunteer — Fellow-Servant — Injury 
from  FcUl  of  Trolley  Pole. 

One  who  1b  employed  as  a  section  hand  by  an  electric  railway  com- 
pany and  Is,  while  riding  to  his  place  of  work  in  one  of  the 
company's  passenger  cars,  thrown  therefrom  and  injured  while 
attempting  in  a  proper  manner  to  preserve  the  company's 
property  from  danger  by  replacing  the  trolley-pole  wheel  on  the 
wires,  is  not  to  be  considered  as  a  mere  volunteer,  but  is  en- 
titled to  protection  as  an  employe  against  the  company's  negli- 
gence in  the  premises,  where  it  also  appears  that  the  conductor, 
whose  special  duty  it  was  to  replace  the  wheel,  was  inside  the 
car  taking  up  tickets  at  the  time,  and  was  unaware  of  the  sit- 
uation, and  that  plaintift  was  experienced  in,  and  had  performed 
the  same  service  before  to  the  knowledge  of  the  conductor  and 
the  superintendent  and  manager  of  the  company. 
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Hull,  J. ;  Haynes,  J.,  concurs ;  Parker,  J.,  not  sitting. 

Pfisterer  was  the  plaintiflP  below,  and  brought  his  action  against 
the  railway  company  to  recover  damages  for  injuries  which  he 
claims  he  sustained  on  account  of  the  negligence  of  the  railway 
company.  The  railway  company  claimed  that  it  was  not  negli- 
gent in  the  respect  complained  of,  and  further,  that  Pfisterer, 
in  what  he  did  and  was  doing  at  the  time  of  his  injury,  was 
a  volunteer  merely,  not  in  the  employ  of  the  company  tor  that 
purpose,  and  therefore  that  the  company  was  not  liable  to  him. 

The  plaintiff  in  error,  the  defendant  below,  was  operating  an 
electric  street  or  interurban  railroad  between  Perrysburg  and 
Bowling  Green,  Wood  CJounty,  Ohio,  at  the  time  of  Pfisterer 's  in- 
jury, in  June,  1900.  He  was  enployed  at  that  time  as  a  section 
man,  engaged  either  in  building  or  repairing  the  road  somewhere 
in  the  neighborhood  of  Bowling  Green,  and  on  the  morning  of 
the  day  of  his  injury,  he,  with  other  section  men,  left  Perrys- 
burg on  a  car  leaving  there  at  6:10  o'clock  to  go  to  the  place 
where  they  were  to  work.  After  they  had  proceeded  a  few  miles, 
the  evidence  tends  to  show  that  Pfisterer  was  standing  in  the 
vestibule  of  the  car.  There  is  some  evidence  that  he  was  inside, 
and  went  out,  but  the  evidence  tends  to  show  that  at  the  time 
of  his  injury  he  was  standing  in  the  vestibule.  The  car  was 
going  from  twenty  to  thirty-five  miles  an  hour.  There  is  some 
conflict  on  this,  but  it  was  clearly  going  at  a  high  rate  of  speed. 
There  is  some  question  as  to  where  the  conductor  of  the  car  was 
at  the  time,  but  we  think  the  evidence  shows  that  he  was  some- 
where inside  the  car,  probably  within  three  or  four  seats  of  the 
rear  of  the  car. 

The  trolley  pole  wheel  came  off  the  wire  as  the  car  was 
running  along  at  this  rate  of  speed.  There  were  cross-wires, 
as  is  usual,  some  ninety  feet  apart — guy-wires,  perhaps  called — 
and  when  the  trolley  pole  came  off  it  struck  these  wires.  The  evi- 
dence shows  that  Pfisterer  was  standing  in  the  rear  of  the  vesti- 
bule of  the  car,  right  at  the  window,  and  took  hold  of  the  trolley 
rope,  for  the  purpose  of  putting  the  wheel  back  on  the  wire, 
and  when  he  pulled  down  on  the  rope,  the  pole  became  de- 
tached from  the  top  of  the  car,  came  out  of  its  socket,  and  fell 
off  the  car  and  struck  the  ground,  and  Pfisterer  became  en* 
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tangled  in  the  trolley  pole  rope  at  the  rear  end  of  the  car,  and 
it  beeame  wrapped  around  his  body  or  limbs,  and  when  the  pole 
struck  the  ground  Pfisterer  was  suddenly  pulled  out  of  the  back 
window  to  the  ground,  striking  the  ground  violently.  The 
trolley  pole  was  attached  to  the  car,  and  after  Pfiisterer  was 
thus  pulled  out  of  the  window  he  was  draped  along  by  the 
rope  quite  a  distance  behind  the  car,  until  it  was  cut  by  the 
conductor.  He  was  seriously  injured.  The  trial  resulted  in  a 
verdict  of  $1,250,  on  which  judgment  was  entered.  These  pro- 
ceedings in  error  are  to  reverse  that  judgment. 

There  were  various  grounds  of  negligence  set  up  in  the  peti- 
tion— as  to  the  speed  the  car  was  going,  the  fact  that  the  rope 
was  atached  to  the  rear  of  the  car,  and  other  claims  were  made 
by  the  plaintiff — ^but  the  case  was  finally  submitted  to  the  jury 
upon  one  ground  of  negligence:  that  the  trolley  pole  was  in- 
securely fastened  in  its  socket  on  the  top  of  the  car,  and  as  a 
consequence  the  plaintiff  was  injured  in  the  manner  stated.  All 
the  other  claims  of  negligence  were  excluded  by  the  court  in  its 
charge  to  tHe  jury. 

The  railroad  company  claims  that  Pfisterer  at  the  time  was  a 
mere  volunteer,  and  therefore  not  entitled  to  recover.  He  was 
not  employed,  it  is  urged,  to  do  anything  in  the  way  of  running 
or  nranaging  the  car.  He  was  simply  going  to  his  work,  it  is 
said,  as  a  section  man;  and  that  it  was  the  duty  of  the  con- 
ductor to  run  the  car;  that  therefore  Pfisterer  comes  under  the 
rule  of  law  that  one  who  volunteers  to  interfere  with  the 
business  of  another  can  not  recover. 

It  is  claimed,  on  the  other  hand,  by  Pfisterer,  that  he  did 
this  at  the  request  of  the  conductor,  and  that  the  circumstances 
were  such  at  that  time  that  he  ought  not  to  be  regarded  as  a 
volunteer.  It  is  claimed  further  by  Pfisterer  that  he  and  other 
section  men  had  performed  this  service  upon  the  cars  of  the 
road  in  the  presence  of  the  superintendent  and  manager  of  the 
company,  while  riding  on  the  cars,  so  that  the  service  would  be 
regarded  as  having  been  done  under  the  authority  and  with 
the  consent  of  the  company;  and  that  therefore  he  was  entitled 
to  the  same  protection  when  doing  that  work  as  when  doing 
work  as  a  section  hand. 
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The  court  in  its  charge  to  the  jury  required  the  jury  to  find, 
in  order  to  entitle  the  plaintiff  to  a  verdict,  that  this  work  had 
been  done  by  Pfisterer  or  other  section  men  in  the  presence  of 
the  manager  and  officers  of  the  railway  company  such  a  length 
of  time  as  to  show  their  knowledge  and  consent  to  his  per- 
forming such  service,  and  that  unless  they  found  this,  they 
shotdd  return  a  verdict  in  favor  of  the  defendant.  Upon  this 
charge  a  verdict  was  found  in  favor  of  the  plaintiff. 

It  is  claimed  by  the  defendant  in  error  that  he  was  en- 
titled to  recover  whether  the  jury  were  warranted  by  the 
evidence  in  finding  that  the  company  had  knowledge  thal^  he 
was  performing  such  service  or  not.  A  number  of  authorities 
have  been  cited  by  counsel  both  for  the  plaintiff  and  for  the 
defendant,  upon  the  question  of  the  liability  of  the  company 
to  Pfisterer  while  performing  this  service. 

It  has  been  held  by  the  Supreme  Court  in  63  O.  S.,  236, 
and  43  0.  S.,  224,  substantially  that  where  one  is  requested 
by  an  employe  of  a  company  to  perform  a  service  for  the  em- 
ploye in  behalf  of  the  company,  that  if  such  person  complies 
with  the  request,  and  has  at  the  same  time  an  interest  in  the 
performanc  of  the  work  himself,  that  he  is  entitled  to  protection 
from  the  negligence  of  the  employer  or  the  servants  of  the  com- 
pany. It  is  said  that  a  person  thus  situated  is  not  to  De  re- 
garded as  a  trespasser  or  as  a  volunteer;  that  he  is  upon  the 
premises  of  the  master,  while  not  with  his  consent,  yet  without 
his  objection,  and  that  at  the  same  time  he  is  doing  something 
in  which  he  himself  is  interested,  and  that  he  is  not  to  be  re- 
garded, as  the  court  say,  as  a  volunteer  or  as  a  servant,  but 
that  his  position  is  somewhere  between  the  two ;  that  he  is  doing 
this  work,  as  the  Supreme  Court  say,  by  suffrance  of  the  master ; 
that  he  himself  having  a  personal  interest  in  doing  it  while 
doing  it,  he  is  entitled  to  protection.  This  question  is  discussed 
at  some  length  in  63  0.  S.,  236.  This  is  said  in  the  third 
paragraph  of  the  syUabus. 

**One  who  is  invited  by  a  servant  of  a  corporation  in  charge 
of  its  work  or  service  to  assist  him  therein,  and  does  so  with 
some  purpose  or  benefit  to  be  subserved  in  his  own  behalf  in 
addition  to  the  purpose  of  so  assisting,  is  not  a  volunteer,  and 
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is  entitled  while  so  assisting  to  be  protected  against  the  neg- 
ligence of  the  servants  of  the  company." 

And  the  question  is  discussed  quite  fully  in  the  opinion  by 
«rudge  Burket!  In  this  case  it  was  the  duty  of  the  station  agent 
of  the  railroad  company  to  set  the  lights  in  the  switches  near 
the  station  house.  Instead  of  doing  it  himself,  he  employed  a 
boy,  the  plaintiff,  to  do  it  for  him,  and  gave  him  some  com- 
pensation for  the  service ;  and  while  the  boy  was  doing  the  work, 
he  was  injured  by  a  torpedo  that  had  been  left  on  the  track. 
The  court  held  that  the  boy  was  not  to  be  considered  as  a  mere 
volunteer  or  trespasser,  as  he  was  doing  the  work  at  the  request 
of  an  employe  of  the  company,  and  had  himself  a  personal 
interest  in  it 

The  case  in  43  0.  S.,  224,  is  cited  in  the  case  in  63  0.  S.  with 
approval.  In  this  case  a  man  was  riding  on  a  street  car — a 
horse  car  evidently — and  the  car  had  gone  past  a  siding  where  it 
was  to  pass  another  car.  It  became  necessary  to  shove  the  car 
back  to  the  switch  to  allow  the  other  car  to  pass,  and  this  pas- 
senger assisted  at  the  request  of  an  employe  of  the  railroad 
company  in  doing  the  work,  and  while  so  doing  was  injured. 
The  court  held  he  was  not  a  mere  volunteer,  for  the  reason  that 
while  he  had  no  financial  interest  in  this  transaction,  he  was 
interested  in  continuing  his  journey,  and  having  the  car  pro- 
ceed without  delay,  and  he  having  done  this  at  the  request  of 
the  employe  of  the  company,  he  was  held  to  be  neither  volunteer 
nor  a  trespasser. 

It  was  sought  to  show  in  the  case  at  bar  that  Pfisterer  had  a 
financial  interest  in  having  the  car  proceed.  It  was  claimed 
that  his  day's  work,  his  time  for  the  day,  did  not  begin  until  he 
had  reached  his  work;  that  he  ought  to  be  there  at  7  o'clock  in 
the  morning,  and  if  he  was  not  there  he  would  be  *' docked." 
This,  however,  was  disputed,  and  it  was  claimed  on  behalf  of  the 
company  that  his  time  began  from  the  time  he  got  on  the  car 
at  6:10  in  the  morning,  and  that  he  and  the  other  workmen 
stopped  at  5  in  the  evening.  We  are  inclined  to  think  that  the 
weight  of  the  evidence  shows  that  his  time  began  when  he  got  on 
at  6:10  in  the  morning,  and  therefore  he  was  traveling  on  the 
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''oompany's  time,"  as  it  is  called,  at  the  time  of  the  accident. 

It  is  clear  from  the  record  that  no  objection  had  ever  been 
miade  by  the  officers  of  the  company,  and  there  is  evidence  tend- 
ing to  show  that  section  men  had  done  this  kind  of  wK)rk  before, 
and  that  plaintiff  and  others  had  done  it  on  the  work  train.  The 
evidence  tends  to  show  that  on  a  former  occasion  the  conductor 
had  requested  Pfisterer  to  do  this  work  for  him.  Kinney  was  the 
name  of  the  conductor.  He  was  not  called  as  a  witness,  and  the 
testimony  of  the  plaintiff  was  undisputed  that  Kinney  had 
before  that  requested  him  to  do  this  work  for  him,  at  times  when 
the  conductor  was  busy  in  the  car. 

No  case  has  been  called  to  our  attention  exactly  like  this  one, 
but  it  seems  to  us,  after  reading  this  record  very  carefully, 
that  under  the  circumstances  Pfisterer  was  entitled  to  protec- 
tion against  the  negligence  of  the  company.  He  was  in  fact 
in  the  employ  of  the  company ;  at  the  time  he  was  not  a  trespasser 
on  the  car;  he  was  on  his  way  to  his  work;  he  had  performed 
this  service  before  at  the  request  of  the  conductor;  he  was  not 
interfering  arbitrarily,  or  interfering  where  he  knew  his  services 
were  not  required ;  he  was  not  doing  anything  that  he  had  been 
told  not  to  do.  The  conductor,  at  the  time  this  occurred,  accord- 
ing to  the  weight  of  the  evidence,  in  our  judgment,  was  inside 
the  car  where  he  could  not  immediately  attend  to  the  matter, 
engaged  in  taking  up  tickets.  Pfisterer,  we  think,  as  he  claims, 
was  standing  in  the  vestibule  when  the  wheel  came  off  the 
wire,  and  if  so,  he  was  the  nearest  to  the  rope.  There  were  some 
other  men  standing  there,  but  no  one  nearer  than  he.  As 
soon  as  the  wheel  came  off  the  pole  began  to  strike  upon  the  guy- 
wires.  It  interfered  with  the  progress  of  the  car.  If  it  had  not 
been  gotten  on  again  soon,  it  would  have  been  necessary  to 
stop  the  car.  The  property  of  the  company  was  in  danger  of 
damage;  the  cross-wires  were  in  danger  of  being  broken  or  in- 
jured. It  seems  to  us,  in  view  of  the  facts  that  Pfisterer  was  at 
the  time  in  the  employ  of  the  company,  that  the  property  of  his 
master  was  in  danger  of  damage,  that  the  speed  of  the  car 
upon  which  he  with  other  section  men  and  passengers  was 
being  interfered  with  and  impeded  by  this  accident,  that  he 
had  the  right,  as  such  employe,  and  that  it  was  his  duty,  to  put 
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out  his  hand  to  replace  the  pole  and  protect  the  property  of 
the  company  in  whose  employ  he  was.  It  does  not  appear  that 
he  did  this  work  in  any  improper  manner.  The  evidence  shows 
that  he  had  had  experience  in  doing  this  kind  of  work.  It 
does  not  appear  that  he  was  incompetent  to  do  it.  He  had  done 
it  before  on  both  passenger  and  work  trains. 

We  find  no  case  directly  in  point.  There  are  many  cases 
where  a  servant  has  stepped  out  of  the  scope  of  his  employ- 
ment at  the  request  of  employes,  without  any  reason  for  doing 
it,  where  it  has  been  held  that  he  could  not  recover,  and  where 
an  outsider,  with  no  interest  himself,  has  been  called  in  by  an 
employe  to  aid  him  in  his  employment,  it  has  been  held  that 
he  was  a  mere  volunteer  and  could  not  recover. 

We  all  know  as  a  matter  of  common  knowledge,  when  a 
trolley  wheel  comes  off  the  wire,  with  the  car  going  twenty-five 
miles  an  hour,  what  the  consequences  are.  It  seems  to  us 
it  ought  not  to  be  the  law,  where  an  employe  is  stand- 
ing by  under  such  circumstances,  that  if  he  lifts  his  hand 
to  preserve  the  property  of  the  company — attempted  to  do 
a  thing  which  he  was  perfectly  competent  to  do — ^that  he 
did  this  at  his  own  risk,  and  was  not  entitled  to  protection 
against  the  negligence  of  his  master.  And  we  think,  re- 
gardless of  the  way  in  which  the  ease  was  submitted  to  the 
jury,  that  plaintiff  had  the  right  to  the  protection  of  an  em- 
ploye of  the  company.  The  court,  however,  did  not  go  that  far. 
It  instructed  the  jury  that  the  plaintiff  could  not  recover, 
unless  they  found  that  this  had  been  before  that  done  with  the 
knowledge  and  consent  of  the  company,  through  its  officers,  and 
there  was  evidence  tending  to  show  that  the  plaintiff  and  others 
had  done  this  when  the  manager  and  the  superintendent  were  on 
the  ca'rs.  It  appears  from  the  testimony  of  the  manager  that  the 
company  did  not,  so  far  as  he  was  concerned  at  least,  disapprove 
of  a  section  man  doing  this  kind  of  service,  if  he  was  on  the  car 
at  the  time  and  where  he  could  take  hold  of  the  rope.  He  was 
asked  this  question:  **As  a  matter  of  fact,  you  expect  every 
employe  of  the  company  to  look  out  and  preserve  the  property 
of  the  company,  don't  you?"  And  he  answered,  '*Yes  sir.*' 
We  are  not  prepared  to  say  that  the  jury  were  not  warranted  in 
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finding  that  this  work  had  been  done  by  section  men  on  former 
occasions  with  the  knowledge  and  consent  of  the  officers  of  the 
company. 

As  to  whether  the  company  was  negligent  or  not  in  the  matter 
of  the  trolley  pole,  we  think  the  evidence  tends  to  show  qnite 
strongly  that  this  pole  had  been  loose  in  its  socket  for  some 
considerable  time  before  this  accident,  and  that  the  jnry  were 
warranted  in  finding  that  it  was  out  of  order  and  had  been 
for  sach  a  length  of  time  as  to  charge  the  company  with 
notice  of  its  condition.  That  being  our  view,  it  is  not  necessary 
to  discuss  the  question  as  to  whether  inspectors  of  cars  were 
fellow-servants  of  the  plaintiff  or  not 

We  feel,  that  the  plaintiff  shonldi  not  be  considered  a  mere 
volunteer,  but  that  he  was  entitled  to  protection  against  the 
negligence  of  the  company  while  performing  this  service.  The 
judgment  of  the  court  of  common  pleas  will  therefore  be  af» 
firmed. 

King  &  Tracy,  for  plaintiff  in  error. 

(7.  A.  Thatcher,  for  defendant  in  error. 


EMtOK  TO  THE  WITHDRAWINC  OP  A  CASE  FKOM 

THE  JURY. 

[Circuit  Court  of  Mahoning  County.] 

Maggie  McCaiiLek  v.  Lake  Shore  &  Michigan  Southsbn  Rail- 

WAY  Company. 

Decided,  October  Term,  1904. 

Withdravxa  of  Evidence  from  Jury — Petition  in  Error  must  he  Filed, 
When. 

Where  the  court  withdraws  the  evidence  from  the  jury  and  dismisses 
the  petition  of  plaintift  for  the  reason  that  there  is  no  eridence 
to  support  the  claim  of  plaintifC,  and  upon  the  same  day  a  motion 
for  a  new  trial  is  made,  which  is  overruled  at  a  subsequent  term 
of  the  court,  a  petition  in  error  which  is  filed  more  than  four 
months  from  the  rendition  of  the  Judgment  dismissing  the  pe- 
tition of  plaintifT  but  within  four  months  from  the  overruling  of 
the  motion  for  a  new  trial,  is  too  late,  and  the  proceeding  ia 
error  should  be  dismissed. 
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Cook,  J.;  Laubie,  J.,  and  Bubbows,  J.,  concur. 

The  question  for  consideration  in  this  case  is  the  motion  of 
the  defendant  in  error  to  dismiss  the  proceeding  in  error,  for 
the  reason  that  the  petition  in  error  was  not  filed  in  time. 

The  action  below  was  for  damages  for  negligently  causing  the 
death  of  plaintiff's  husband  in  the  state  of  Pennsylvania,  and 
is  brought  under  favor  of  the  statute  of  that  state. 

At  the  conclusion  of  plaintiff's  evidence,  upon  motion  of  de- 
fendant, the  court  withdrew  the  evidence  from  the  jury,  for 
the  reason  that  there  was  no  evidence  to  support  the  claim  of 
plaintiff,  and  rendered  a  judgment  dismissing  the  petition  of 
plaintiff  at  her  costs,  awarding  execution  therefor.  Upon  the 
same  day  the  judgment  was  rendered,  a  motion  for  a  new  trial 
was  duly  filed ;  the  hearing  of  the  same  was  continued  until  the 
next  term  of  the  court,  and  at  the  next  term  of  the  court  the 
motion  for  a  new  trial  was  overruled,  but  no  further  order  made 
or  judgment  rendered. 

The  petition  in  error  was  filed  within  four  months  from  the 
overruling  of  the  motion  for  a  new  trial,  but  more  than  four 
months  after  the  rendition  and  entering  of  the  judgment  dis- 
missing the  petition  of  plaintiff  and  for  costs  against  her. 

Section  6723  provides: 

'*No  proceedings  to  reverse,  vacate  or  modify  a  judgment  or 
final  order  shall  be  commenced,  unless  within  four  months  after 
the  rendition  of  the  judgment  or  the  making  of  the  final  order 
complained  of.     •    •     •" 

In  the  case  of  Dowty  v.  Pepple  et  al,  58  O.  S.,  395,  which  was 
decided  when  the  period  of  limitation  was  six  months,  it  was 
held: 

**The  six  months  within  which  error  proceedings  may  be 
commenced  under  Section  6723,  Revised  Statutes,  begins  to  run 
from  the  date  of  the  judgment  sought  to  be  reversed  and  not 
from  the  overruling  of  the  motion  for  a  new  trial.  Nor  is  the 
case  different,  although  the  reason  for  delay  in  passing  upon 
the  motion  for  a  new  trial  was  that  the  trial  judge  was  a  non- 
resident of  the  county,  and  absent  therefrom  until  after  the 
expiration  of  the  six  months." 
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The  case  of  Dowty  v.  Pepple  et  al  was  tried  by  the  judge 
without  the  intervention  of  a  jury;  a  motion  for  a  new  trial 
was  heard  and  submitted  to  the  court  within  a  few  days  after 
the  rendition  of  the  judgment,  but  by  reason  of  the  continuous 
absence  of  the  judge  from  the  court,  the  motion  was  not  passed 
upon  until  after  the  expiration  of  six  months  from  the  rendi- 
tion of  the  judgment. 

The  opinion  is  by  the  court  and  the  case  of  Young  v.  ShaU- 
enberger,  53  0.  S.,  291,  in  which  it  was  held  **that  the  statute 
has  declared  in  explicit  terms,  that  no  proceeding  to  reverse  a 
judgment  shall  be  commenced  unless  within  six  months  after 
the  rendition  of  the  judgment,  and  the  court  is  powerless  to 
enlarge  its  terms  if  it  desired  to  do  so,"  was  approved. 

In  the  case  under  consideration  there  was  no  verdict  of  a 
jury,  but  the  finding  was  by  the  court,  that  there  was  no  evi- 
dence to  support  plaintiff's  petition.  Therefore  the  petition  of 
plaintiff  was  dismissed  at  her  costs.  Had  there  been  a  direction 
of  the  court  to  the  jury  to  return  a  verdict  for  defendant,  then, 
under  Section  5326,  where  the  motion  for  a  new  trial  was  filed 
within  three  days,  as  was  done  in  this  case,  no  judgment  could 
be  rendered  or  entered  until  the  motion  was  passed  upon  which 
would  make  a  different  case. 

It  therefore  follows  that  the  petition  in  error  must  be  dis- 
missed at  costs  of  plaintiff  in  error. 

J,  H.  Kennedy  and  W,  S.  Anderson  &  Son^  for  plaintiff  in 
error. 

Arrel,  McVey  &  Taylor,  for  defendant  in  error. 
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INSTRUMENTS  OT  CONVEYANCE. 

[Circuit  Court  of  Lucas  County.] 

Charles  R.  Lee,  Administrator  with  the  Will  Annexed  of 
THE  Estate  of  Albert  E.  Scott,  Deceased,  v.  Eleanora 

S.  Scott  et  al. 

Decided,  October,  1904. 

Deedr—Canveyance  of  a  Fee — Reduced  to  a  Life  Estate — By  a  Bepor 
rate  Instrument — Use  of  the  Word  "Heirs'' — Lands  Acquired  after 
Making  of  Will. 

1.  Where  by  deed  an  estate  in  fee  simple  Is  granted,  the  same  can 

not  be  reduced  to  a  life  estate  by  another  instrument  executed 
concurrently  with  such  deed,  purporting  to  reserve  a  fee  to  the 
grantor  in  the  deed  or  to  convey  a  fee  to  another  to  vest  upon 
the  death  of  the  grantor  in  the  deed,  unless  such  other  instrument 
shall  contain  appropriate  operative  words  of  conveyance  of  such 
remainder  or  reversion. 

2.  In  Ohi«  it  is  necessary  as  a  general  rule  to  use  the  word  "heirs" 

in  a  deed  to  convey  an  estate  of  inheritance. 

3.  The  rule  in  Pruden  v.  Pruden,  14  O.  S.,  251,  that  "lands  acquired 

after  the  making  of  a  will  disposing  of  all  the  testator's  property 
•  •  ^  will  pass  under  its  provisions  "  applies  in  a  case  where  at 
the  time  of  making  such  will  the  testator  was  interested  in  the 
property  as  the  purchaser  of  a  mortgage  thereon,  of  which  prop- 
erty he  subsequently  became  the  owner  in  fee  by  conveyance  of 
the  equity  of  redemption. 


Parker,  J.;  Hull,  J.,  and  Haynes,  J.,  concur. 

This  case  is  in  this  court  on  appeal.  Primarily  it  was  an  action 
brought  by  the  administrator  named  to  bring  to  sale  real  estate, 
in  this  city,  which  he  alleged  belonged  to  the  decedent,  in  order 
that  the  proceeds  might  be  used  to  discharge  decedent's  debts; 
but  it  appearing  that  the  legal  title  was  not  in  decedent  at  the 
time  of  his  death,  or  at  least  not  clearly  so,  the  facts  in  respect 
thereto  are  set  forth  in  the  petition,  and  it  is  asked  that  the 
title  may  be  quieted.  There  is  serious  resistance  to  this  appli- 
cation, for  it  has  aroused  the  opposition  of  various  interested 
parties.  They  are  all  brought  into  court  and  file  their  answers 
and  cross-petitions,  and  the  issues  are  made  up  and  the  question 
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of  the  ownership  of  this  property  is  submitted  to  this  court ;  and 
that  is  the  principal  issue  in  this  case.  Certain  facts  with 
respect  tx)  this  property  and  the  relationships  of  the  parties  are 
set  forth  in  the  amended  petition,  many  of  which  are  not  dis- 
puted. It  is  therein  averred  that  Albert  E.  Scott  died  on  Sep- 
tember 29th,  1903,  leaving  a  will,  in  which  he  nominated  ^lary 
D.  Scott,  his  wife,  as  executrix,  and  by  which  he  devised  and 
bequeathed  to  her  all  of  his  property,  both  real  and  personal, 
after  the  payment  of  his  debts  and  funeral  expenses,  but  that 
his  wife  died  two  days  before  he  died,  whereby  this  devise  and 
bequest  lapsed.  It  sets  forth  the  amount  of  the  property  of 
the  decedent  and  the  amount  of  his  debts,  and  about  these  there 
is  no  controversy ;  it  is  conceded  that  the  situation  of  his  estate 
is  such  as  that  this  property  should  be  brought  to  sale  to  pay 
these  debts,  if  it  was  his  property.  The  amended  petition  pro- 
ceeds to  state  that  the  decedent  left  no  widow,  nor  children,  nor 
any  descendants  of  children,  but  left  as  his  next  of  kin  and 
heirs  at  law  certain  persons,  who  are  named,  and  it  also  sets 
forth  all  his  heirs  on  his  maternal  side  as  well ;  that  these  various 
persons,  as  heirs  or  as  devisees  under  the  will  of  Marion  L. 
Scott,  his  mother,  claim  some  interest  or  title  to  this  property, 
which  consisted  of  a  single  lot  with  a  dwelling  thereon,  described 
as  lot  No.  868  in  the  Vistula  division  of  the  city  of  Toledo,  Lucas 
county,  Ohio;  that  the  property  was  occupied  by  decedent  in 
his  lifetime  as  a  homestead.  And  the  plaintiff  avers  that  said 
premises  formerly  belonged  to  Prances  P.  Lyman,  mother  of 
said  Mary  D.  Scott,  who  was  decedent's  wife,  and  that  upon  the 
death  of  Prances  P.  Lyman  she  devised  the  same  in  equal  shares 
to  her  husband,  James  Lyman,  and  said  Mary  D.  Scott,  by  will 
duly  admitted  to  probate  in  said  county ;  and  that  thereafter,  on 
Pebruary  16,  1872,  the  said  James  Lyman,  in  consideration  of 
one  hundred  dollars,  conveyed  all  his  interest  in  said  premises  to 
said  Mary  D.  Scott,  by  deed  recorded  March  16, 1872,  in  Vol.  71 
of  Deeds,  page  230;  and  that  thereafter,  on  January  29,  1883, 
said  Mary  D.  Scott  and  said  Albert  E.  Scott,  in  consideration 
of  one  dollar  and  the  execution  and  delivery  to  them  of  the 
indenture  and  other  considerations  mentioned,  conveyed  said 
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premises  to  Marion  L.  Scott,  the  mother  of  said  Albert  E.  Scott 
by  deed  filed  for  record  on  January  31,  1883,  giving  the  date  of 
record,  volume  and  page. 

''That  while  said  deed  standing  alone  appears  to  be  absolute 
upon  its  face,  it  was  not  so  intended  by  the  parties  thereto,  but 
was  intended  to  be,  and  in  fact  was,  only  a  conveyance  of  the 
naked  legal  title  of  said  property  to  said  Marion  L.  Scott,  to 
hold  the  same  in  trust  during  her  life  for  the  joint  use  and 
benefit  of  the  grantors  therein,  and  at  her  death  said  legal  title 
was  to  revert  to  said  Mary  D.  Scott  in  fee  simple ;  that  said  limi- 
tation and  trust  were  duly  set  forth  and  declared  by  an  instru- 
ment duly  executed  by  all  of  the  said  parties  at  the  same  time 
and  as  a  part  of  the  same  transaction  and  as  a  part  of  said 
deed,  in  the  form  of  an  indenture  of  lease,  a  copy  of  which  is 
attached  hereto  and  made  a  part  hereof,  marked  Exhibit  A, 
and  which  was  filed  for  record  at  the  same  time  with  said  deed 
and  duly  recorded  in  Volume  C  of  Leases,  pages  571  and  572 
of  the  records  of  said  county.  That  by  the  provisions  of  said 
deed  and  said  declaration  of  trust  taken  together,  said  Marion 
L.  Scott  agreed  and  covenanted  to  stand  seized  of  said  prem- 
ises during  her  life  for  the  use  and  benefit  of  said  Mary  D. 
Scott  and  Albert  E.  Scott,  who  were  to  have  full  and  complete 
possession  and  enjoyment  thereof,  and  to  pay  all  taxes  and 
assessments  thereon,  insure  the  buildings  thereon,  and  make 
all  necessary  repairs  and  alterations  and  to  have  the  right  to 
sell  or  dispose  of  said  property  in  fee  simple ;  and  said  Marion 
L.  Scott  further  covenanted  therein  that  in  the  event  of  her 
death  said  property  should  revert  in  fee  simple  to  said  Mary 
D.  Scott,  the  original  owner  thereof;  and  it  was  further  cove- 
nanted therein  between  said  parties  that  said  Albert  E.  Scott 
should  have,  during  his  lifetime,  a  joint  interest  in  benefits 
arising  from  rents  or  sale  of  said  premises  or  other  property 
bought  with  the  proceeds  thereof,  and  in  case  he  survived  his 
wife,  he  should  then  have  full  and  entire  use  thereof.  Plaintiff 
says  that  said  Marion  L.  Scott  never  had  any  beneficial  interest 
in  said  premises,  but  that  from  the  date  of  said  trust  deed  to  the 
time  of  her  death  she  held  only  the  naked  legal  title  thereto  in 
trust  as  aforesaid,  and  that  the  equitable  title  and  beneficial 
ownership  thereof  was  during  said  interval  held  by  said  Mary 
D.  Scott,  Plaintiff  further  says  that  at  the  time  of  the  execu- 
tion of  said  trust  deed  and  declaration,  said  Albert  E.  Scott 
was  the  only  surviving  child  of  said  Marion  L.  Scott,  he  being 
the  offspring  of  her  marriage  with  her  uncle,  Samuel  Belden 
Scott,  a  brother  of  her  mother,  and  said  Albert  E.  Scott  waa 
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then,  and  practically  all  his  life  had  been,  and  thereafter  con- 
tinued to  be,  somewhat  weak  and  lacking  in  ph3rsical  health 
and  strength,  and  moderate  in  capacity,  and,  therefore,  his 
mother,  said  Marion  L.  Scott,  was  at  all  times  very  solicitous 
about  his  welfare  and  took  much  care  of  him,  making  provisions 
for  his  needs  and  advising  and  assisting  him  in  the  management 
of  his  affairs;  that  at  said  time  he  owned  no  real  estate  and  but 
little  personal  property,  and  for  a  long  time  theretofore  he  had 
lived,  and  was  then  living,  with  his  said  wife  in  said  homestead 
property  belonging  to  her,  which  was  substantially  all  the  prop- 
erty she  owned,  and  which  continued  thereafter  to  be  their  home 
and  remained  in  their  possession  and  ownership  until  their 
death;  that  said  Albert  E.  Scott  was  about  forty  years  old  and 
his  said  wife  about  forty-three  years  old  when  said  trust  was 
executed,  and  neither  of  them  had  any  children  nor  any  proba- 
bility of  having  any,  and  both  in  fact  died  childless.  Plaintiff 
further  says  that,  in  view  of  said  situation  and  circumstances 
of  said  parties,  it  was  their  intention  and  purpose  by  means 
of  said  trust  deed  and  declaration  to  secure  to  the  grantors  in 
said  deed  and  protect  them  in  the  use  and  enjoyment  of  said 
homestead,  and  especially  to  secure  to  said  Albert  during  his 
life  an  interest  in  the  use  and  enjoyment  thereof  and  protect 
him  therein.  That  said  Marion  L.  Scott  died  on  April  30,  1887, 
and  thereupon  her  trusteeship  and  title  under  said  deed  ceased 
and  determined,  and  said  premises  reverted  in  fee  simple  to 
said  Mary  D.  Scott  in  accordance  with  the  limitation  contained 
in  said  declaration  of  trust,  and  she  thereafter  continued  to  own 
and  hold  the  same  in  fee  simple  until  September  27,  1903,  when 
she  died,  leaving  a  will  which  was,  on  October  9,  1903,  duly  ad- 
mitted to  probate  in  the  probate  court  of  said  county,  and  by 
which  she  devised  and  bequeathed  to  her  said  husband  Albert 
E.  Scott,  all  her  real  and  personal  property,  subject  to  the  pay- 
ment of  her  debts  and  the  erection  of  a  suitable  monument 
for  her." 

Now,  upon  these  allegations,  as  I  have  said,  there  is  based 
a  prayer  for  the  quieting  of  this  title  and  for  a  sale  of  the 
property,  and  much  that  I  have  read  and  stated  is  not  dis- 
puted. It  is  contended,  however,  on  the  part  of  others  in- 
terested, and  resisting  this  application,  that  the  consideration 
of  the  conveyance  from  Mary  D.  Scott  and  her  husband  to  Ma- 
rion L.  Scott— the  mother-in-law  of  the  former  and  the  mother 
of  the  latter — ^was  not  one  dollar  simply;  and  they  dispute  the 
construction  put  upon  this  instrument,  by  which  it  is  claimed 
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on  the  part  of  plaintiff  that  she  was  a  trustee;  they  say  that 
she  paid  a  full  consideration  for  the  premises,  considering  the 
estate  that  she  allowed  to  be  carved  out  for  the  benefit  of  her 
son  and  daughter-in-law,  and  that  she  took  this  legal  title  fully 
subject  that  estate,  which  it  is  said  was  an  estate  for  the  joint 
lives  of  the  husband  and  wife  and  of  the  survivor  of  them ;  that 
the  remainder  in  fee  was  vested  in  Marion  L.  Scott  by  the  con- 
veyance from  Albert  E.  Scott  and  his  wife  to  her  and  that  she 
was  never  divested  of  it,  and  that,  therefore,  those  claiming 
from  her  are  entitled'  to  this  properly.  Without  entering 
into  a  lengthy  discussion  of  the  evidence,  I  will  say  that  we 
conclude  that  the  evidence  supports  the  claim  and  contention 
that  Marion  L.  Scott  paid  a  valuable  consideration  for  this 
property. 

We  find  from  the  evidence  that  on  the  9th  day  of  February, 
1872,  Mary  D.  Scott  and  Albert  E.  Scott,  her  husband,  and 
James  L.  Dickenson,  executor  of  a  certain  estate  which  seems  to 
have  had  some  claim  upon  this  property,  executed  a  mortgage 
to  The  Northwestern  Savings  Bank  and  Depository  of  this  city, 
to  secure  a  loan  of  $2,500;  that  this  mortgage  indebtedness 
amounting  when  paid  to  $2,718.50,  was  paid  by  Marion  L.  Scott 
to  the  bank;  and  we  find  that  it  had  not  been  repaid  to  her 
or  to  her  estate.  The  instruments  conveying  this  title,  referred 
to  in  the  pleading  that  I  have  read,  were  executed  on  January 
29,  1883,  and  recorded  on  January  31,  1883,  some  eleven  years 
after  the  bank  had  received  its  money  upon  this  loan,  and  upon 
the  same  day  the  entry  of  satisfaction  was  indorsed  upon  the 
mortgage  and  was  filed  for  record,  and  we  find  that  Marion 
L.  Scott  had  held  it  until  that  time.  We  have  not  made  a 
computation  of  the  amount,  or  what  would  then  be  due  of 
principle  and  interest,  but  it  is  clear  to  us  that,  considering 
the  estate  which  we  find  she  had  carved  out  of  the  property 
through  these  instruments,  for  her  son  and  daughter-in-law,  she 
paid  full  value  for  all  that  she  received  and  retained. 

Now,  on  the  29th  day  of  January,  1883,  Mary  D.  Scott  and 
Albert  E.  Scott  executed  and  delivered  to  Marion  L.  Scott  a 
quit-claim  deed  to  this  property,  conveying  to  her— having  re- 
gard to  the  terms  of  the  deed  alone— a  fee  simple  estate  therein, 
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and  upon  the  same  day  an  instrument  in  writing  was  executed 
by  Marion  L.  Scott  to  Mary  D.  Scott  and  Albert  E.  Scott,  which 
is  denominated  upon  its  face  a  "lease,"  which  appears  to  have 
been  executed  as  a  part  of  the  transaction  in  which  the  deed 
was  given.  The  deed  recites  a  consideration  of  one  dollar.  This 
other  instrument  was  executed  with  the  formalities  required  in 
the  execution  of  a  deed.  It  is  this  paper  which  gives  rise  to  the 
dispute  and  all  the  difficulties  of  the  case.  It  is  somewhat  un- 
certain what  it  was  intended  by  the  parties  to  be.  In  some  of 
its  phases  and  features  it  appears  to  be  a  lease ;  in  some  respects 
it  resembles  a  deed,  and  in  other  respects  it  resembles  a  testa- 
mentary disposition  of  property,  and  in  others  still  a  contract 
between  the  parties  respecting  property  in  which  they  are  all 
interested  and  not  answering  to  the  description  of  either  a  deed, 
lease  or  will.  I  shall  read  this  paper:  It  starts  out  with  the 
word  "Lease." 

"This  Indenture,  made  this  29th  day  of  January,  A.  D. 
1883,  between  Marion  L.  Scott,  of  the  city  of  Toledo,  county  of 
Lucas,  and  state  of  Ohio,  party  of  the  first  part,  and  Mary  D. 
and  Albert  E.  Scott,  of  the  same  place,  parties  of  the  second 
part, 

^^Witnesseth,  that  the  said  party  of  the  first  part,  in  consid- 
eration of  the  rent,  covenants  and  conditions  hereinafter  men- 
tioned to  be  performed  and  kept,  and  the  fulfillment  of  each 
and  every  one  of  them  by  the  said  parties  of  the  second  part, 
at  the  time  and  in  the  manner  herein  specified,  do  let  and  lease 
unto  the  said  parties  of  the  second  part  jointly  during  the  life 
of  said  parties  of  the  second  part,  or  either  survivor  of  the 
said  second  parties: 

"Town  lot  No.  (868)  eight  hundred  and  sixty-eight  Vistula 
division  of  said  city  of  Toledo,  with  all  rights  and  privileges 
thereto  belonging,  from  the  day  and  date  of  this  indenture  above 
written. 

"The  said  parties  of  the  second  part  in  consideration  thereof 
do  hereby  covenant  and  agree  to  pay  the  said  party  of  the  first 
part  as  rent  for  said  premises  the  nominal  sum  of  one  dollar 
per  year,  all  taxes  and  assessments  that  may  be  levied  upon 
said  premises,  and  to  insure  the  building  thereon  suflScient  to 
cover  loss  of  same,  and  make  all  necessary  repairs  and  altera- 
tions. 
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"It  is  further  understood  and  agreed,  that  in  the  event  of 
the  death  of  the  lessor,  party  of  the  first  part,  the  property 
herein  mentioned  shall  revert  in  fee  simple  to  Mary  D.  Scott, 
a  party  of  the  second  part,  and  that  said  Albert  E.  Scott,  also 
a  party  of  the  second  part,  shall  have  during  his  lifetime  a 
joint  interest  in  benefits  arising  from  rents  or  sale  of  said 
premises  or  other  property  bought  with  the  purchase  money 
received  from  such  sale,  and  in  case  he  shall  survive  his  said 
wife,  the  said  Mary  D.  Scott,  then  he  shall  have  full  and  entire 
use  of  the  said  premises  or  of  other  property  derived  therefrom, 
and  of  the  rents  and  income  thereof. 

'^And  be  it  further  understood,  that  in  the  event  of  the  death 
of  the  last  surviving  party  of  the  second  part,  the  premises 
herein  mentioned  or  other  premises  purchased  with  the  money 
received  from  the  sale  of  said  premises,  or  the  money  received 
from  the  sale  thereof,  shall  be  divided  by  the  survivor  of  the 
parties  hereto,  to  such  charitable  or  religious  institutions  of  the 
city  of  Toledo,  as  said  survivor  shall  deem  best. 

"In  witness  whereof,  the  said  Marion  L.  Scott,  Mary  D.  Scott 
and  Albert  E.  Scott,  have  hereunto  set  their  hands  and  seals  the 
day  and  year  above  written.'' 


They  all  signed  and  sealed  it  and  it  is  duly  witnessed,  and 
acknowledged  with  the  formality  required  of  a  deed.  The 
claim  of  the  plaintiff  upon  this  instrument,  taken  in  connec- 
tion with  the  quit-claim  deed,  has  been  sufficiently  stated  by 
the  reading  of  the  amended  petition.  Others  claiming  this 
property  or  an  interest  in  it  are  the  devisees  of  Marion  L.  Scott, 
who  died  April  30,  1887,  and  by  her  last  will  and  testiment, 
executed  January  31,  1879,  and  certain  codicils  subsequently 
executed,  devised  her  estate,  and  it  is  claimed  by  her  devisees 
represented  here  that  she  devised  this  as  well  as  other  parts  of 
her  estate.  The  heirs  of  Albert  E.  Scott,  of  the  blood  of  his 
mother,  claim  that  this  property  was  inherited  by  him  from  his 
mother;  that  it  did  not  pass  by  her  devise  and,  therefore,  they 
claim  it  by  inheritance  from  him  as  property  coming  from  his 
maternal  ancestor.  The  heirs  of  Albert  E.  Scott  of  another 
branch,  and  perhaps  all  of  his  heirs,  claim  shares  because  of  his 
having  taken  this  property,  as  they  aver,  by  devise  from  his 
wife;  and  the  executors  of  Mary  D.  Scott  claim  some  interest  in 
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the  premises,  it  appearing  that  there  may  be  some  debts  of  hers 
to  be  discharged. 

I  do  not  know  that  I  have  stated  all  the  claims  of  all  the 
various  parties  here,  but  I  have  stated  as  many  of  them  as  it 
will  be  necessary  to  consider  in  the  disposition  of  the  case,  con- 
sidering the  conclusions  at  which  we  have  arrived.  Now,  as  I 
have  intimated,  we  regard  this  so-called  ''lease"  as  a  very  curious 
and  perplexing  instruments.  We  think  there  is  no  very  great 
deal  of  difficulty  in  arriving  at  substantially  what  the  parties 
intended  or  purposed  to  do,  but  in  certain  contingencies  there 
might  have  been  very  serious  difficulty  in  giving  effect  to  their 
purposes  and  intentions.  It  seems  to  us  that  the  purpose  was 
to  allow  Albert  and  his  wife,  Mary,  to  occupy  these  premises 
and  have  the  full  use  and  enjoyment  of  them  during  their  joint 
lives,  and  that  the  same  privileges  should  follow  to  the  survivor 
of  them,  and  that  (at  least  during  the  lifetime  of  the  mother, 
Marion  L.  Scott),  they  were  to  pay  the  nominal  sum  of  one 
dollar  per  year,  and  that  fhey  were  also  to  pay  the  taxes  and 
assessments  and  insure  the  building  sufficiently  to  cover  the 
loss  of  the  same,  and  that  they  should  make  the  necessary  repairs 
and  alterations.  It  may  be  doubted  if  there  was  any  obligation 
resting  upon  them  to  do  any  of  these  things  if  they  survived  the 
mother,  she  being  recognized  as  the  lessor  and  the  owner  by 
those  provisions.  Then  if  they  should  survive  the  mother,  they 
were  each  to  have  substantially  the  same  interests  in  the  property 
and  the  same  rights  in  the  property  during  their  joint  lives  and 
for  the  life  of  the  survivor  of  them,  excepting,  as  I  say,  their 
interests  may  have  been  disencumbered  or  relieved  of  this  obli- 
gation to  pay  rent,  or  to  insure  or  to  make  repairs  or  alter- 
ations, and  perhaps  the  instrument  contemplated  a  power  of  sale 
that  might  be  exercised  by  Mary  D.  Scott  if  she  survived  her 
mother,  a  power  to  sell  and  convey  that  would  carry  the  whole 
estate,  that  is  to  say,  the  fee  simple,  and  if  that  is  so,  we  think 
the  same  sort  of  power  and  authority  are  conferred  upon  Albert 
E.  Scott,  notwithstanding  the  fact  that  with  respect  to  Mary  D. 
the  term  *'fee  simple"  is  used  to  describe  the  estate  that  she 
should  take;  the  same  dominion  and  the  same  right  or  jv>s  dis* 
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ponendi  seems  to  have  been  conferred  upon  the  one  as  upon  the 
other. 

Now  this  last  clause  in  the  instrument  has  received  different 
interpretations  at  the  hands  of  different  interests  here,  but  our 
conclusion  is  that  it  means  this:  that  the  survivor  named — not 
necessarily  the  survivors  of  the  parties  of  the  second  part,  that 
is,  Albert  and  Mary — ^nor  on  the  other  hand,  Marion  L.,  the 
lessor,  but  the  one  of  the  three  who  should  survive  the  other 
two  shall  devote  the  property  to  charitable  and  religious 
uses;  and  it  amounts  to  a  sort  of  a  compact  between  the 
three,  that  the  estate  is  not  to  go  to  the  heirs  of  any 
of  them,  but  that  the  survivor  of  the  three  shall  dispose  of 
it  to  charitable  or  religious  uses.  **And  be  it  further  un- 
dterstood" — ^there  are  no  words  of  grant  there — ^''that  in  the 
event  of  the  death  of  the  last  surviving  party  of  the  second 
part,  the  premises  herein  mentioned,  or  other  premises,  or  the 
money  received  from  the  sale  of  said  premises,  or  the  money 
received  from  the  sale  thereof  (that  is,  from  the  sale  of  the 
premises  bought  from  the  proceeds  of  the  sale  of  the  first)  '* shall 
be  divided  by  the  survivor  of  the  parties  hereto  to  such  charit« 
able  or  religious  institutions  of  the  city  of  Toledo,  as  said  sur- 
vivor shall  deem  best. ' '  And  that  was  not  to  occur  until  after 
the  expiration  of  these  estates  given  to  Albert  and  Mary  Scott. 
There  are  no  words  in  this  instrument  defining  an  estate  in 
fee  simple;  there  are  no  words  of  inheritance  limiting  an  es- 
tate in  fee  simple  either  to  Albert  or  Mary,  his  wife;  there 
are  no  apt  or  operative  words  of  conveyance  to  effect  their 
transfer  of  an  estate  in  fee  simple;  there  are  no  words  of 
grant.  The  instrument  standing  alone,  we  think  it  must  be 
conceded,  could  not  have  carried  any  estate  beyond  the  life 
estates  defined;  the  only  instrument  here  that  conveys  to  es- 
tate in  fee  simple  is  the  quit-claim  deed,  and  in  giving  effect  to 
these  instruaents  we  are  not  to  lose  sight  of  the  fact  that  one 
is  a  deed  and  the  other  is  denominated  a  lease,  and  that  the 
scrivner  or  person  who  prepared  them  was  a  lawyer,  namely, 
Albert  E.  Siott,  one  of  the  parties,  who  seems  to  have  had 
some  notion  ♦f  the  kind  of  instrument  which  should  be  drafted 
and  executed  to  convey  certain  estate,  or  interest,  though  in 
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the  uae  of  the  terms  he  seems  to  have  been  in  some  confusion  of 
min(L 

It  may  be  doubted  if  he  has  accomplished  the  general  pur- 
pose "which  seems  to  have  been  in  the  minds  of  the  three 
parties  concerned  in  respect  to  the  remainder  after  the  decease 
of  the  survivor,  first,  because  the  instrument  lacks  proper  oper- 
ative words  of  conveyance  to  convey  the  title  to  anybody  after 
it  had  been  vested  in  ]^Iarion  L.  by  deed ;  and,  secondly,  because  . 
the  arrangement  is  so  indefinite  in  not  pointing  out  any  of  the 
institutions,  religious  or  charitable,  that  were  to  be  the  bene- 
ficiaries, that  it  could  not  be  enforced.  Had  the  survivor — 
who  was  Albert — ^undertaken  to  cany  this  purpose  out  by 
making  a  disposition  of  the  property  for  charitable  and  religious 
purposes  according  to  the  intention  manifested  here,  it  might 
have  presented  a  very  different  question;  it  would  have 
raised  a  question  then  as  to  whether  there  was  such  a  power 
conferred  upon  him  by  the  instrument.  But  he  did  not  attempt 
to  do  that.  And  what  we  must  determine,  if  we  can,  is  where  the 
fee  simple  title  was  left  by  this  instrument,  in  the  absence  of  an 
attempt  on  the  part  of  anybody  to  execute  any  power  of  dis- 
position that  may  be  conferred  by  the  instrument 

It  is  contended  by  the  plaintiff  that  this  instrument  should  be 
read  in  connection  with  the  deed,  and  regarded  as  defining  the 
trust  to  be  executed  by  Marion  L.,  or,  at  all  events,  as  defining 
the  trust  pending  the  execution  of  which  Marion  L.  was  to  hold 
the  legal  title  to  this  property;  but,  as  I  have  said,  treating  of 
this  last  provision  (and  that  is  all  we  have  to  deal  with  since 
the  life  estates  have  been  enjoyed  and  have  expired  and  have 
no  further  interest  for  us),  if  it  was  designed  to  raise  or  impress 
a  trust,  the  trust  is  so  indefinite  that  a  court  of  equity  could  not 
seize  upon  it  and  appoint  a  trustee  to  execute  it  The  same 
difficulty  would  meet  us  should  we  regard  it  as  counsel  for  the 
plaintiff  contend  we  should— as  a  covenant  on  the  part  of 
Marion  L.  to  stand  seized  to  certain  uses.  I  shall  not  try  to 
follow  counsel  in  all  their  various  claims  with  reference  to  this 
property  and  what  was  possibly  intended  or  possibly  accom- 
plished, but,  with  respect  to  this  claim,  it  seems  to  me  that  it  is 
hardly  tenable,  owing  to  the  fact  that  there  is  no  covenant  what- 
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€ver  upon  the  part  of  Marion  L.  Scott — ^not  a  word  of  covenant 
from  the  beginning  to  the  end  of  either  of  these  papers.  If 
we  should  undertake  to  treat  this  instrument  as  a  part  of  the 
deed,  and  as  limiting  or  qualifying  the  fee  simple  estate  con- 
veyed by  the  deed  by  providing  for  a  reversion  in  fee  to  Marion 
L.,  if  she  should  be  the  survivor,  or  a  conveyance  to  Albert  of  the 
remainder  if  he  should  be  the  survivor,  then  we  are  again  met 
with  the  difficulties  I  have  mentioned,  to-wit,  there  are  no  oper- 
ative words  of  conveyance;  and  we  understand  that  operative 
words  of  conveyance  are  required  either  to  engraft  a  reserva- 
tion of  a  fee  in  reversion  upon  a  grant  of  a  fee  simple,  or  to  con- 
vey a  remainder  in  fee,  in  such  wise  as  to  reduce  the  fee  simple 
granted  to  an  estate  for  life,  or  anything  leas  than  a  fee  simple. 
Now,  with  resrpect  to  the  necessity  of  operative  words,  there  is 
something  said  in  the  9th  Volume  of  The  American  and  English 
Encyclopaedia  of  Law;  at  page  137,  I  read: 

'*The  granting  clause,  which  is  a  part  of  the  premises,  mani- 
fests the  grant  or  transfer,  and  this  is  best  accomplished  by  cer- 
tain operative  words  peculiarly  adapted  to  that  purpose,  with 
reference  to  the  nature  of  the  deed." 

And  then  are  given,  in  a  note,  the  proper  and  necessary  oper- 
ative words,  i.  e.: 

**  Operative  words  of  the  various  forms  of  conveyance. 

Feoffment^^* Qive,  grant  and  enfeoflf." 

Gift--'' Give  and  grant.'* 

Orant—^^Qive  and  grant.'* 

ietwe—** Demise,  grant,  and  to  farm  let." 

Exchange—^  *  Exchange. ' ' 

Release — ** Remise,  release  and  forever  quit-claim." 

Confirmation— *^Qiye,  grant,  ratify,  approve  and  confirm." 

Swrrend^r—** Surrender,  grant  and  yield  up." 

BeZea^e—gtttY-ciaim—*' Remise,  release  and  forever  quit- 
claim." 

Bargain  and  5ale— "Bargain  and  sell." 

Covenant  to  stand  ^et^eeZ-— "Covenant  to  stand  seized  to 
the  use  of.'' 

That  some  appropriate  form  of  expression  is  necessary,  is 
therein  set  forth,  and  the  authorities  are  there  cited.  Now,  after 
the  part  of  this  instrument  which,  as  I  have  stated,  is  clearly 
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and  distinctly  a  lease,  we  find  that  it  starts  o^  with  not  ''I 
grant,"  or  like  words,  which  would  imply  a  purpose  of  conveying 
an  estate  from  one  to  another,  but  ''It  is  understood  and  agreed" 
— words  of  compact;  and  then  the  next  clause:  ''And  be  it 
further  understood"— evincing  an  amicable  arrangement  and 
understanding  between  the  parties,  and  a  purpose  to  do  some- 
thing which  it  seems  to  us  can  not  be  given  effect.  Neither  are 
words  of  inheritance  used;  and  it  is  the  law  of  Ohio,  as  we 
understand  it,  that  to  convey  a  fee  simple  estate — except  in 
some  special  cases— it  is  necessary  to  use  the  word  "heirs." 
There  are  some  qualifications  to  this,  as  where  the  instrument 
is  a  mortgage  or  a  will  instead  of  a  deed ;  but,  so  far  as  we  have 
discovered,  there  is  no  other  or  further  qualification  of  the 
common  law  rule  upon  the  subject;  and  this  instrument  does  not 
contain  such  word  or  any  equivalent  thereof,  and  therefore  it 
did  not  convey  a  fee  simple  estate  to  either  Mary  D.  or  Albert 
E.  Scott. 

Our  conclusion  is,  therefore,  that  the  legal  estate  rests  where 
the  quit-claim  deed  carried  it— in  Marion  L.  Scott.  While  this 
will  not  accomplish  exactly  what  the  parties  desired  with  respect 
to  the  remainder,  it  does  not  defeat  any  purpose  of  the  parties 
to  the  instrument  that  can  affect  the  interests  of  any  of  the  heirs 
claiming  here,  for  there  is  no  intent  manifest  therein  to  convey 
this  remainder  either  to  the  heirs  of  Mary  D.  Scott  or  to  the 
heirs  of  Albert  E.  Scott. 

The  remaining  question  is,  whether  this  estate  was  carried  to 
the  devisees  of  Marion  L.  Scott,  by  her  will,  or  whether  she  died 
intestate  with  respect  to  this  piece  of  property  so  that  it  devolves 
upon  her  heirs? 

It  will  be  noticed  from  the  transactions  and  dates  that  I  have 
given,  that  this  property  was  acquired  by  Marion  L.  Scott 
through  this  quit-claim  deed,  some  time  after  she  executed  her 
will.  It  is  therefore  claimed  by  the  maternal  heirs  of  Albert 
E.  Scott  that  her  devise  did  not  cover  it  so  that  it  has  descended 
from  her  to  Albert  and  has  descended  from  Albert  to  them. 
They  call  attention  to  the  statute  of  the  state  upon  the  subject, 
Section  5969,  Revised  Statutes,  which  reads: 
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**Aiiy  estate,  right,  or  interest,  in  lands  or  personal  estate  or 
other  property  acquired  by  the  testator  after  the  making  of  his 
will,  shall  pass  thereby  in  like  manner  as  if  held  or  possessed 
at  the  time  of  making  the  will,  if  such  shall  clearly  and  mani- 
festly appear  by  the  will  to  have  been  the  intention  of  the 
testator." 

And  they  cite  Page  on  Wills  and  Jarmen  on  Wills,  to  the  eflfect 
that  in  a  devise  of  realty  it  was  settled  at  common  law  that  the 
will  could  operate  only  upon  property  owned  by  the  decedent  at 
the  time  of  the  execution  of  the  will  and  that  after-acquired  prop- 
erty could  not  pass,  and  that  under  such  statutes  as  we  have  here 
quoted  it  has  been  held  by  various  courts  of  other  states  that  the 
residuary  clause  does  not  pass  after-acquired  real  estate  when  it 
is  not  manifestly  and  clearly  the  intention  to  devise  the  after- 
acquired  real  estate.  Counsel  representing  this  interest  also 
cite  upon  that  subject  the  case  of  Lepley  and  others  v.  Smith, 
decided  by  the  circuit  court  in  and  for  Holmes  county  in  1896, 
found  in  Vol.  13  of  the  Ohio  Circuit  Court  Reports,  at  page  189. 
In  that  case  the  will  under  consideration,  being  made  by  a 
husband,  contained  a  clause  devising  all  of  his  property,  both 
real  and  personal,  to  his'  wife  to  have  and  to  hold  during  her 
natural  life  and  dispose  of  as  she  saw  fit,  etc.,  and  one  of  the 
questions  in  the  case  was  as  to  the  character  of  the  estate  she 
took  and  also  as  to  whether  she  took  any  of  the  property  which 
he  afterwards  acquired.  This  will  devising  all  the  property  to 
the  wife  was  made  five  years  before  the  death  of  the  husband. 
It  gave  to  her  the  power  of  disposition  of  the  fee  of  the  praperty. 
The  question  in  the  case  was,  whether  by  the  execution  of  her 
will  she  had  exercised  this  power  of  disposition ;  and  it  was  held, 
upon  the  peculiar  facts  of  that  case,  that  she  had  not,  and  that 
this  after-acquired  property  was  not  carried  to  her  by  the  will. 
But  it  seems  to  us  that  the  case  of  Pruden  v.  Pruden,  decided 
by  our  Supreme  Court,  found  in  14  0.  S.,  page  251,  is  so 
nearly  like  the  case  at  bar  upon  all  material  points  involved, 
and  that  the  general  rules  laid  down  upon  the  subject  so  com- 
pletely cover  the  case  at  bar,  that  it  should  control.  The 
syllabus  in  the  case  is  as  follows : 
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''Lands  acquired  after  the  making  of  a  will  disposing  of  all 
the  testator's  property,  owned  at  his  death,  for  specified  pur- 
poses, will  pass  under  its  provisions." 

Something  has  been  claimed  for  the  phrase  ''specified  pur- 
poses;" but  that  does  not  appear  to  have  been  used  to  qual- 
ify the  rule.  Some  effect  was  given  to  the  fact  in  that  case, 
that  the  property  which  was  devised  was  already  owned  by 
the  testator  at  the  time  he  made  the  will — that  is  to  say,  not 
the  precise  property,  but  property  which  afterward  by  a 
change  of  form,  became  the  property  in  dispute.  It  was  in 
the  form  at  the  time  he  executed  his  will  of  a  claim  secured 
by  mortgage,  and  that  wa»  afterwards  foreclosed  and  he  ac- 
quired the  mortgage  estate,  and  reference  is  made  to  that  in 
the  course  of  the  decision  as  a  circumstance  of  some  influence  in 
the  case.  And  the  same  is  true  here :  it  appears  that  the  interest 
whiish  Marion  L.  Scott  had  at  the  time  she  executed  her  will  was 
the  interest  of  an  assignee  of  a  mortgage  (substantially  the  same 
as  the  mortgagee's  interest  in  the  Pruden  case),  and  afterward,  in 
consideration  of  that,  without  going  through  the  trouble  and 
formality  of  a  foreclosure,  the  mortgagors  conveyed  the  legal 
title  to  her;  and  we  think  that  under  such  circumstances  such 
general  provisions  as  are  contained  in  her  will  devising  all  the 
rest  and  residue  of  her  estate,  covered  and  operated  upon  this 
property  as  well  as  her  other  property ;  and  so  we  hold  that  the 
devisees  acquired  this  property  under  her  will. 

I.  N.  Huntsberger,  for  the  plaintiff. 

W,  H.  A.  Read,  Marshall  &  Fraser,  Clayton  W.  Everett,  P. 
W,  Sturdivant,  F.  J.  Flagg,  Samuel  Foster  and  Clarence  Tinker, 
for  defendant. 
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TERMINATINC  CONTRACT  OP  EMPLOYMENT. 

[Circuit  Court  of  Hamilton  County.] 

The  Highland  Buggy  Company  v.  Abuah  S.  Paekeb. 

Decided,    January    1,   1905. 

Employer  and  Employe — Contract  of  Employment  for  a  Sped/led  Pe- 
riod— Termination  of — Implied  Agreement  of  Employe — Accept- 
anee  of  Undesirable  Orders  by  Employer, 

1.  In  a  contract  of  employment  for  a  specified  time  wherein  there  is 

incorporated  an  agreement  on  the  part  of  the  employe  to  promote 
the  interests  of  the  employer,  there  is  an  implied  representation  on 
the  part  of  the  employe  that  he  has  the  experience  and  ability  to 
promote  the  interests  of  the  employer. 

2.  Orders  sent  in  by  a  trayeling  salesman  at  prices  below  those  he  is 

authorized  to  quote,  can  not  be  regarded  as  sent  subject  to  the 
approval  and  acceptance  of  the  company,  where  the  provision  of 
the  contract  giving  the  company  the  right  to  disregard  orders  in 
settling  with  the  salesman  relates  only  to  orders  from  persons 
of  doubtful  financial  responeibility  and  ito  other  elements  which 
could  not  be  anticipated  or  provided  for  in  the  contract. 

GiPFEN,  J. ;  JeliKe,  J.,  and  Swing,  J.,  concur. 

The  defendant  in  error,  as  plaintiff  in  the  court  of  common 
pleas,  brought  an  action  against  the  plaintiff  in  error  as  de- 
fendant, to  recover  damages  for  breach  of  the  following  con- 
tract, to-wit: 

'*  Elm  WOOD  Place,  Ohio,  Dec.  6,  1899. 
The  Highland  Buggy  Company,  Elmwood  Place,  Hamilton 
county,  Ohio,  hereby  employs  A.  S.  Parker,  of  Aurora,  Mo., 
to  act  as  salesman-  in  selling  its  vehicles  in  Kansas,  Missouri, 
south  of  Missouri  river,  and  Oklahoma  Territory,  for  one  year 
from  December  1st,  1899,  at  a  salary  of  one  thousand  ($1,000) 
dollars  per  annum,  payable  in  equal  monthly  installments. 

"Said  company  will  also  pay  the  proper  and  necessary  travel- 
ing expenses  of  said  A.  S.  Parker,  in  canvassing  said  territory, 
and  will  pay  him  at  the  end  of  the  year  five  (5)  per  cent,  upon 
all  sales  made  by  him  in  excess  of  twenty-five  thousand  ($25,000) 
dollars. 

"This  five  (5)  per  cent,  on  sales  in  excess  of  twenty-five  thou- 
sand ($25,000)  dollars  is  to  be  paid  on  all  mail  orders  following 


(<i 
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the  initial  order  taken  by  the  said  A.  S.  Parker,  said  sales  being 
aabject  to  the  approval  and  acceptance  of  the  said  The  Highland 
Boggy  Company. 

In  consideration  of  the  foregoing,  A.  S.  Parker  will  give  his 
entire  time  and  attention  to  selling  the  vehicles  of  said  company 
in  the  territory  named,  at  prices  famished  him  from  time  to 
time,  and  will  promote  the  interest  of  The  Highland  Baggy 
Clompany  all  to  its  satisfaction. 

^'Shoold  said  company  not  be  able  to  collect  any  accoant  made 
1^  said  A.  S.  Parker,  owing  to  the  insolvency  or  failnre  of  the 
parchaser,  then  said  accoant  shall  not  be  taken  into  considera- 
tion in  fixing  the  basis  of  the  five  (5)  per  cent,  above  specified. 

"The  Highland  Buggy  Company, 
"H.  J.  McCuLLOUGH,  Sec.  &  Treas. 

**  Accepted,  A.  S.  Pabkeb. 


9f 


Plaintiff  entered  apon  the  performance  of  the  contract  and 
rendered  services  as  salesman  for  the  defendant  for  a  period 
of  about  foor  months,  when  the  defendant  discharged  him  for 
the  alleged  reason  that  he  had  sold  baggies  at  prices  below  those 
famished  him,  made  terms  with  parties  contrary  to  the  orders 
sent  in  by  him,  and  in  other  ways  violated  his  contract. 

The  chief  controversy  arises  apon  the  constraction  of  that 
part  of  the  contract  which  provides  the  things  to  be  performed 
by  the  salesman,  it  being  contended  by  the  plaintiff  in  error  that 
it  was  jastified  in  discharging  the  defendant  in  error  whenever 
it  became  dissatisfied  with  the  manner  in  which  he  performed 
his  services.  And  on  the  other  hand,  the  defendant  in  error 
claims  that  the  meaning  of  this  claase  is,  Parker  agreed  to  pro- 
mote the  interests  of  the  buggy  company  by  taking  orders  for 
their  vehicles  at  prices  furnished  to  him  from  time  to  time  all 
to  its  satisfaction. 

It  is  manifest  that  the  company  could  not  be  heard  to  com- 
plain of  the  use  of  his  time,  if  he  gave  his  entire  time  and  at- 
tention to  selling  the  vehicles  of  said  company  in  the  territory 
named,  and  it  should  and  must  be  satisfied  therewith,  for  the 
reason  that  it  is  a  compliance  with  the  very  terms  by  it  pre- 
scribed. So,  likewise,  if  he  made  the  sales  at  the  prices  fur- 
nished him  from  time  to  time  by  the  company.  That  which  is 
uncertain  in  the  contract,  and  which  in  the  nature  of  the  case 
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could  not  be  stated  with  exactness  in  the  contract,  relates  to  his 
promise  to  promote  the  interest  of  the  company.  This  is  sub* 
Btantially  a  representation  to  the  company  that  he  had  the  ez* 
perience  and  ability  to  promote  and  would  promote  the  interests 
of  the  company  in  such  a  manner  as  would  satisfy  it 

The  general  charge  of  the  court  upon  this  provision  of  the 
contract  was  most  favorable  to  the  plaintiff  in  error,  and  the 
first  special  instruction  requested  by  it  was  properly  refused. 
The  dissatisfaction  which  would  warrant  the  company  in  termi- 
nating the  contract  could  not  depend  upon  mere  whim  or  caprice, 
but  upon  such  facts  as  would  warrant  a  reasonable  person  iii 
the  conclusion  that  the  services  of  the  salesman  were  not  pro^ 
moting,  either  directly  or  indirectly,  the  interests  of  his  4m^ 
ployer,  provided  always  that  the  latter  acted*  in  good  faith  and 
performed  his  part  of  the  contract.  .-^f 

The  evidence  shows  that  the  employment  was  not  profitaldo 
to  the  company,  and  the  jury  might  well  have  found  that  it  was 
justified  in  terminating  the  contract  under  this  claude,  but 
having  found  for  the  plaintiff  upon  this  issue,  we  will  not  now 
disturb  that  finding.  >' 

Testimony  was  offered  tending  to  prove  that  the  plaintiff 
before  executing  the  contract,  represented  to  the  defendant  that 
he  could  sell  at  least  a  thousand  (1,000)  jobs,  and  if  he  did  not 
sell  eight  hundred  (800)  he  would  not  ask  any  compensation, 
and  the  court  excluded  it.  While  this  testimony  was  incompe- 
tent to  prove  a  promise  to  that  effect  not  embodied  in  the  con- 
tract, yet  we  think  it  was  competent  to  give  a  proper  applica- 
tion of  the  words  we  have  been  considering  and  the  object  sought 
to  be  attained  by  the  contract,  especially  if  the  clause  is  indefi- 
nite and  uncertain  as  claimed  by  the  counsel  for  defendant  in 
error.    HUdehrand  v.  Fogle,  20  Ohio,  147. 

Testimony  shows  that  the  plaintiff  sold  vehicles  at  prices  less 
than  those  fixed  by  the  defendant  company,  not  only  in  viola- 
tion of  the  contract  but  against  its  protest.  The  contract  ex- 
pressly provides  that  the  sales  should  be  made  at  prices  fur- 
nished him  from  time  to  time,  and  if  the  company  in  good  faith 
fixed  reasonable  prices,  the  salesman  was  bound  to  conform 
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thereto,  and  if  he  sold  below  sach  prices,  it  was  a  direct  breach 
of  the  contract  and  warranted  his  discharge. 

It  is  claimed,  however,  by  connsel  for  plaintiff,  that  all  salea 
were  snbjeet  to  the  approval  and  acceptance  of  the  company, 
and  that  the  orders  were  so  taken  and  transmitted.  Bat  refer- 
ence to  the  contract  shows  that  "said  sales"  referred  only  to 
those  in  excess  of  ^5,000;  and  there  is  no  pretense  that  the 
plaintiff  sold  that  amount,  besideSt  even  granting  that  all  sales 
were  taken  subject  to  approval  and  acceptance,  such  approval 
did  not  relate  to  the  price,  because  that  was  specially  provided 
for  in  the  contract,  but  it  related  to  the  financial  responsibility 
of  the  purchaser  and  such  other  elements  of  the  sale,  which 
could  not  be  anticipated  or  provided  for  in  the  contract 

The  court  correctly  charged  the  jury  upon  this  issue,  and  its 
finding  in  favor  of  the  plaintiff  is  manifestly  against  the  weight 
of  the  evidence. 

The  court  properly  refused  to  give  any  of  the  special  charges 
requested  by  the  defendant 

We  find  no  other  error  in  the  record  and  the  judgment  will 
be  reversed,  and  cause  remanded  for  a  new  trial. 

Harper  dk  Allen  and  Philip  RoeUingeTf  for  plaintiff  in  error^ 

Joseph  B.  Kelley,  contra. 


CIBCXJIT   COTJET  BEPOBTS— NEW   SEBIES.      887 


19(Mr^.]  l/orain  County. 


MUNICIPAL  MFROVIMBNTS  AND  THE  BURNS  LAW. 

[Circuit  Court  of  Lorain  County.] 

William  A.  Braman  et  al  v.  The  City  op  Elyria  et  al. 

Decided,  October  8,  1904. 

Municipal  Carporatiom^Contracts  by,  for  Municipal  Improvement 
When  Clerk'8  Certificate  is  Required  under  the  Burns  Law. 

In  the  case  of  municipal  improvements  to  be  let  by  contract,  the 
clerk's  certificate  that  the  money  required  for  the  contract  is  in 
the  treasury  to  the  credit  of  the  proper  fund,  and  not  appropriated 
for  any  other  purpose,  as  provided  in  Section  1536-205  of  the 
Kunicipal  Code,  which  is  a  re-enactment  with  slight  modifications 
of  what  was  formerly  known  as  the  "Bums  Law,"  is  not  required 
uatil  Just  before  the  contract  is  signed. 

Winch,  J. ;  Hale,  J.,  and  Marvin,  J.,  concur. 

June  17,  1903,  the  council  of  the  city  of  Elyria  passed  a  reso- 
lution declaring  the  necessity  of  paving  and  otherwise  improving 
East  avenue  in  said  city,  and  on  July  15,  1903,  it  adopted  an 
ordinance  for  the  improvement  of  said  avenue  in  accordance 
with  plans,  profiles  and  specifications  on  file  in  the  office  of  the 
city  engineer,  and  provided  that  one-third  of  the  cost  and  ex- 
pense of  said  improvement,  except  the  curbing,  and  the  entire 
cost  of  alley  and  street  intersections  should  be  assessed  as  a 
special  street  assessment  upon  all  the  taxable  property  of  the 
city,  and  that  the  remainder  should  be  assessed  as  a  special  as- 
sessment upon  the  abutting  property  by  the  foot  front,  the  as- 
sessment to  be  paid  in  ten  annual  installments.  Thereafter  it 
advertised  for  bids  and  received  them,  and  on  September  5, 
1903,  awarded  the  contract  for  the  work  to  the  Ayers  Asphalt 
Paving  Company.  On  September  27,  1903,  the  city  issued  its 
certificate  of  indebtedness  in  the  amount  of  the  contract  price 
to  a  local  bank  and  borrowed  that  amount  of  money,  which  was 
placed  in  the  city  treasury  to  the  credit  of  the  proper  fund,  and 
the  city  clerk  properly  certified  the  fact  and  filed  his  certificate 
in  his  office.  Thereupon  the  duly  authorized  officers  of  the  city 
signed  a  contract  with  the  Ayers  Company  for  the  completion 
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of  the  improvement,  and  the  clerk  of  the  city  certified  on  the 
contract  that  the  money  to  pay  the  amounts  coming  due  there- 
under was  in  the  treasury  of  the  city  to  the  credit  of  the  proper 
fund. 

Upon  October  11, 1903,  plaintiffs  in  proper  form  brought  their 
action  in  the  common  pleas  court  to  restrain  the  defendants 
from  proceeding  with  said  improvement,  the  payment  of  any 
money  on  the  contract  and  the  issuing  of  bonds,  and  asking  that 
said  resolution,  ordinance  and  contract  be  set  aside. 

The  case  was  heard  by  the  common  pleas  court  and  determ- 
ined adverely  to  the  plaintiffs,  the  court  making  a  separate 
finding  of  facts  and  law,  on  which  findings  the  case  is  now  pre- 
sented on  error  for  review  by  this  court. 

The  only  question  thus  raised  for  the  determination  of  this 
court  is  whether  the  city  complied  with  the  Burns  Law,  so-called, 
which  now  appears  as  Section  1536-205,  Revised  Statutes  of 
Ohio,  the  part  pertinent  to  this  case  reading  as  follows : 

"No  contract,  agreement  or  other  obligation  involving  the 
expenditure  of  money  shall  be  entered  into,  nor  shall  any  ordi- 
nance, resolution  or  order  for  the  expenditure  of  money  be 
passed  by  the  council  or  by  any  board  or  officer  of  any  munici- 
pal corporation  unless  the  auditor  of  the  corporation,  and  if 
there  is  no  auditor,  the  clerk  thereof,  shall  first  certify  to  council 
that  the  money  required  for  the  contract,  agreement,  or  other 
obligation,  or  to  pay  the  appropriation  or  expenditure,  is  in  the 
treasury  to  the  credit  of  the  fund  from  which  it  is  to  be  drawn, 
and  not  appropriated  for  any  other  purpose." 

It  is  conceded  that  no  such  certificate  was  made  before  the 
resolution  of  necessity  was  passed,  the  ordinance  for  the  improve- 
ment and  assessing  its  cost  was  adopted,  bids  advertised  and 
received,  or  the  contract  awarded.  The  certificate  was  made, 
however,  before  the  contract  was  signed. 

Was  it  made  in  time? 

There  has  been  no  case  decided  by  the  Supreme  Court  of  this 
state  specially  deciding  the  question  here  raised.  There  are 
two  cases  cited  to  us  which  contain  language  indicating  that  per- 
haps this  certificate  should  have  been  made  at  least  before  the 
ordinance  for  improvement  and  assessment  was  adopted. 
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The  case  of  Ryan  v.  Hoppman,  26  0.  S.,  109,  involved  the 
payment  of  money  for  land  taken  by  the  city  of  Cincinnati  for 
the  extension  of  a  street,  and  the  effect  of  the  third  section  of 
the  act  of  April  16th,  1874  (71  Ohio  Laws,  80),  which  provided 
that  **no  ordinance  or  other  order  for  the  expenditure  of  money 
which  shall  be  passed  by  the  city  council  shall  take  effect  until 
the  auditor  of  said  city  shall  certify  to  the  city  council  there 
is  money  in  the  treasury  especially  set  apart  to  meet  such  ex* 
penditure,"  etc.  Judge  Gilmore,  on  page  123  of  the  opinion  in 
said  case,  said:  ''The  ordinance  condemning  the  land  in  ques- 
tion, is  an  ordinance  for  the  expenditure  of  money,"  but  the 
statute  was  held  not  to  apply  because  the  ordinance  was  passed 
before  the  law  took  effect. 

In  the  case  of  City  of  Cincinnati  v.  Holmes,  56  0.  S.,  104,  the 
validity  of  the  contract  for  the  improvement  of  a  street  in  the 
viUage  of.Avondale  was  in  question.  Judge  Minshall  starts  hig 
opinion  on  page  110  with  the  statement: 

"The  principal  and  only  question  in  the  case  is,  whether  what 
is  known  as  the  Burns  Law,  Section  2702,  Revised  Statutes,  is 
applicable  to  the  improvements  authorized  by  the  acts  of  the 
Legislature  under  which  the  village  of  Avondale  proceeded  in 
this  case." 

The  court  held  that  the  special  legislation  under  which  the 
village  proceeded  provided  an  exception  to  the  Bums  Law  and 
that  the  latter  law  did  not  apply.  But  on  pages  112  and  113 
of  the  opinion  we  find  the  following  statements : 

**  These  acts,  particularly  the  order  of  the  council,  that  the 
improvement  be  made,  fixes  an  indebtedness  for  the  entire  cost 
of  the  improvement,  one-half  as  an  assessment  on  the  property 
benefited  and  the  other  half  on  the  general  tax-payers  of  the 
village.  It  is  against  the  fixing  of  an  indebtedness  on  the  cor- 
poration without  the  money  being  in  the  treasury  to  meet  it, 
that  the  Burns  Law  is  designed  as  a  protection.  It  may  be  said 
that  the  indebtedness  is  not  created  until  a  contract  for  the  im- 
provement is  made.  It  is  true  that  it  does  not  exist  in  favor 
of  any  particular  creditor,  nevertheless,  on  making  the  order 
the  successive  steps — the  advertisement  for  bids,  action  on 
them,  the  letting  of  the  work  and  making  of  the  required  con- 
tract—all follow  as  a  necessary  sequence  under  the  statute.    If 
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the  cooncil  should  refuse  to  take  any  of  these  steps  without 
cause,  it  could  be  compelled  by  mandamus  to  do  so.  Hence,  if 
the  Bums  Law  can  have  any  application  to  this  statute^  seeardr 
ing  to  its  spirit,  it  must  apply  to  the  orcfer  of  the  council  that 
the  improvement  be  made.  It  is  this  order  that  fixes  and  entails 
the  indebtedness  upon  the  corporation.  It  is  in  fact  an  order 
for  the  expenditure  of  money." 

Such  is  also  the  argument  of  counsel  for  plaintiffs  in  this 
ease,  but  in  the  absence  of  any  binding  statement  of  the  law  of 
the  case  by  the  Supreme  Court,  we  have  come  to  a  contrary  con* 
dusion,  which,  to  a  slight  extent,  is  sustained  by  a  careful  read- 
ing of  the  case  of  Elster  v.  Springfield,  49  0.  S.,  82,  and  Come' 
stock  V.  NeUonville,  61  0.  S.,  288. 

It  therefore  becomes  necessary  to  construe  Section  2702  and 
determine  at  just  what  stage  in  the  proceedings  culminating  in 
a  contract  for  a  municipal  improvement,  the  clerk's  certificate 
becomes  necessary,  and  all  subsequent  proceedings  without  it 
void. 

Certainly  no  ''contract,  agreement  or  other  obligation  involv- 
ing  the  expenditure  of  money"  was  ''entered  into"  by  the  pass- 
age of  the  resolution  of  necessity,  the  ordinance  to  improve  and 
assess,  the  advertising  or  receiving  bids. 

Nor  was  such  contract,  etc.,  ** entered  into"  when  the  con- 
tract was  awarded.  The  statute  elsewhere  provides  how  munici- 
pal  authorities  shall  enter  into  contracts,  and  the  formalities 
with  reference  thereto,  without  which  the  contract  is  void. 

The  certificate  was  therefore  in  time  so  far  as  the  entering 
into  a  contract,  agreement  or  other  obligation  is  concerned. 

But  the  Bums  Law  further  provides  that  no  "ordinance,  res- 
olution or  order  for  the  expenditure  of  money"  shall  be  passed, 
until  the  certificate  is  made. 

We  have  in  this  case  to  consider  a  resolution — ^the  resolution 
of  necessity;  an  ordinance — the  improvement  and  assessment 
ordinance;  and  an  order — the  order  awarding  the  contract. 

All  of  these  in  one  sense  concern  both  the  appropriation  and 
expenditure  of  money,  but  certainly  the  resolution  is  not  for 
ihem,  because  the  whole  proceeding  may  stop  upon  the  hearing 
of  objections  to  the  improvement,  and  the  expenditure  of  money 
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will  not  necessarily  be  made  because  of  the  adoption  of  the 
resolution. 

The  same  may  be  said  of  the  ordinance — ^bids  may  be  adver- 
tised for,  but  none  received;  or  all  bids  received  may  be  re- 
jected; the  ordinance  may  be  repealed  before  any  step  is 
taken  under  it  actually  necessitating  the  expenditure  of 
money.  The  passage  of  the  ordinance  in  no  wise  binds 
the  city  to  make  the  improvement,  and  after  its  passage,  who 
is  to  see  that  the  improvement  is  made  1  What  interested  party 
is  there,  who  can  compel  the  city  to  go  ahead,  advertise  for  bids 
and  accept  them  t  Sometimes  when  bids  for  such  improvements 
come  in  they  are  so  high  and  the  city's  financial  condition  so 
poor  or  the  times  so  bad  generally  that  the  whole  matter  is  then 
dropped.  Who  can  interfere  with  the  judgment  of  the  city 
authorities  thus  exercised  Y  The  mere  passage  of  the  ordinance 
creates  no  liability  against  the  city,  and  therefore  the  ordinance 
can  not  be  said  to  be  one  for  the  expenditure  of  money.  With- 
out further  steps  being  taken,  no  city  ofiBcial  would,  upon  the 
passage  of  the  act,  be  authorized  to  expend  money. 

The  same  may  be  said  of  the  order  awarding  the  contract. 
That  order  is  simply  an  expression  of  opinion  on  the  part  of  the 
council  that  a  certain  bid  is  the  best  and  should  be  accepted; 
that  a  contract  should  thereafter  be  made  with  such  bidder.  It 
authorizes  the  making  of  a  contract,  but  it  is  not  a  contract, 
agreement  or  obligation  binding  upon  the  city,  until  the  con- 
tract authorized  is  executed,  in  behalf  of  the  city,  by  the  proper 
authorities.  Suppose  there  were  no  Bums  Law,  would  the  con- 
tractor claim  that  he  could  go  ahead  with  the  work  immediately, 
without  any  further  contract  with  the  city,  upon  the  mere  award- 
ing of  the  contract  to  himt  We  think  not.  Such  action  on  the 
part  of  the  council  might  be  reconsidered  and  its  award  revoked 
before  any  contract  was  signed.  Municipal  corporations  can 
not  enter  into  agreements  with  the  same  lack  of  formalities  that 
characterizes  the  acceptance  of  propositions  by  individuals,  and 
we  are  inclined  to  think  that  the  right  of  all  legislative  bodies 
to  reconsider  their  action  before  persons  dealing  with  them  have 
acted  upon  their  action  should  be  recognized. 
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If  we  are  right  in  our  eonstraction  of  tlie  Bums  Law,  in  the 
case  of  municipal  improvements  to  be  let  by  contract  the  clerk's 
certificate  of  money  in  the  treasury  to  the  benefit  of  the  proper 
fund,  unappropriated  for  any  other  purpose,  is  not  required 
until  just  before  the  contract  is  signed.  While  we  reach  this  con- 
clusion with  doubt,  from  a  mere  interpretation  of  the  words  of 
the  law,  such  doubt  is  removed  when  we  consider  the  necessities 
of  the  case  and  the  impracticability  of  making  such  improve- 
ments should  any  other  interpretation  be  given  to  the  law. 

The  intention  of  the  law  is  to  prevent  the  entering  into  of 
improvident  contracts — ^improvident,  because  the  payment  of 
obligations  is  not  foreseen  when  the  obligations  are  incurred. 
Such  intention  is  strictly  complied  with  if  the  certificate  is 
made  before  the  final  step  is  taken  which  makes  a  contract  ab- 
solutely binding  upon  the  municipality  and  absolutely  requiring 
the  expenditure  of  money.  Such  intention  does  not  contemplate 
that  all  preliminary  steps  leading  up  to  the  making  of  such 
binding  contract  shall  be  void,  unless  the  certificate  is  made  be- 
fore all  such  preliminary  steps  are  taken ;  and  at  what  stage  in 
the  proceedings  are  we  to  draw  the  line,  except  at  the  entering 
into  the  contract? 

To  take  any  other  view  of  the  case  would  fill  our  municipal 
treasuries  with  idle  money  for  improvements  finally  abandoned 
and  never  made,  would  prevent  obtaining  bids  upon  which  to  de- 
termine how  much  money  must  be  so  certified ;  would  delay  mu- 
nicipal improvements,  contrary  to  the  spirit  of  the  law;  would 
involve  loss  of  interest  in  the  case  of  delayed  improvements; 
would,  in  fact,  as  before  stated,  extend  the  scope  of  the  law  far 
beyond  its  plain  and  reasonable  intent. 

The  judgment  of  the  court  of  common  pleas  is  affirmed. 

Metcalf  &  Cinniger,  for  plaintiff  in  error. 

W.  B.  Johnson,  Q.  A.  GUlmore  and  E.  (?.  d  H.  C.  Johnson, 
for  defendants. 
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CQNSKNTS  or  ABUTTINC  OWNERS  TO  CONSTRUCTION  OP 

STREET  RAILWAY. 

[Circuit  Court  of  Cuyahoga  County.] 

A.  J.  Day  v.  The  Forest  City  Railway  Company  et  al. 

Decided,  November  28,  1904. 

Street  RailtDaya — Consents  of  Almtting  Owners  to  Construction  of — 
Consent  for  New  Ro<id — Distinguished  from  Consent  for  Ex- 
tension  of  Old  Road — To  Whom  Consent  Inures — Consents  do  not 
Became  Functus  Officii  by  iMpse  of  Time,  When — Right  to  Con- 
sent in  Vendee,  When — Consent  Unrevoked  by  New  Owner — Con- 
sent  by  Guardian — Consent  by  Agent — Presumption  of  Agency  in 
Determining  Jurisdiction  of  Council — Jurisdiction  Given  to  Coun- 
cil, How— Municipal  Corporations. 

1.  The  statutes  seem  to  make  a  marked  distinction  between  original 

grants  for  the  construction  of  new  street  railways  and  grants  for 
the  extension  of  the  tracks  of  old  street  railways;  hence  it  follows 
that  the  abutter  has  the  right  to  consent,  or  withhold  his  consent, 
either  to  the  consruction  of  a  new  railway  or  to  the  extension  of 
the  tracks  of  an  old  railway.  If  the  abutter  consent  to  the 
constpuction  of  a  railway,  either  generally,  or  specifying  some 
particular  individual  or  corporation  who  may  have  his  consent 
to  construct,  his  consent  inures  to  the  benefit  of  the  individual 
or  corporation  offering  to  carry  passengers  at  the  lowest  rate  of 
fare;  if  he  consent  to  the  extension  of  the  tracks  of  an  existing 
street  railway,  such  consent  inures  only  to  the  benefit  of  the 
railway  specified  in  his  consent.  This  conclusion  is  based  not 
only  upon  said  distinction  in  the  statutes,  but  upon  principle. 

2.  Where  consents  to  the  construction  of  a  street  railway  are  given 

while  application  for  a  grant  is  pending,  and  the  municipal  au- 
thorities are  enjoined  from  making  such  grant,  and  thereafter, 
and  within  a  year,  a  new  application  Is  made  for  the  right  to 
construct  a  street  railway  on  the  same  street,  which  application 
is  granted  and  an  ordinance  therefor  passed,  such  original  con- 
sents are  not  functus  officii,  but  may  be  considered  by  council  as 
consents  to  the  latter  grant,  if  presented  to  council  as  such,  it 
appearing  that  said  abutters  had  knowledge  of  the  new  applica- 
tion and  never  withdrew  their  consents. 
S.  Where  the  vendee  of  land  under  a  contract  to  convey  it  is  not  in 
default  under  his  contract  and  is  in  possession  of  the  land,  which 
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abuts  upon  a  street  upon  which  It  Is  proposed  to  construct  a 
street  railway,  the  right  to  consent  to  the  construction  of  such 
railway  is  in  said  vendee. 

4.  Where  the  owner  of  land  abutting  upon  a  street  has  consented  to 

the  construction  of  a  street  railway  upon  said  street,  and  the 
title  to  the  land  subsequently  devolves  upon  another  who  has 
knowledge  of  such  consent,  but  never  revokes  it,  the  latter  is 
bound  by  the  consent. 

5.  Tlie  mere  knowledge  of  a  guardian  that  the  person  from  whom 

his  ward  derives  title  has  so  consented,  and  neglect  of  the  guar- 
dian to  revoke  it,  does  not  bind  the  ward. 

6.  A  consent  signed  for  the  owner  by  another,  whether  the  name  signed 

be  that  of  the  owner  or  such  other,  is  the  consent  of  the  owner, 
if  intended  by  the  owner  as  such.  Such  intention  may  be  gath> 
ered  from  authorization  previously  given  by  the  owner  or  rati- 
fication or  adoption  after  signing. 

7.  Where  a  person  signs  a  consent  as  agent  for  another,  no  presump- 

tion in  favor  of  the  agency  arises  from  the  rule  that  council  is 
presumed  to  have  acted  with  sufficient  consents  before  it;  and, 
in  an  action  in  which  the  jurisdiction  of  council  to  grant  a  street 
railway  franchise  is  attacked  on  the  ground  that  it  did  not  have 
sufficient  valid  consents  before  it,  such  agency  must  be  proved 
as  in  other  cases. 

8.  The  council  of  a  municipal  corporation  has  no  Jurisdiction  to  pass 

an  ordinance  granting  a  franchise  to  construct  a  street  railway 
in  a  street  of  such  corporation  unless,  before  the  passage  of  such 
ordinance,  there  are  produced  to  council  the  written  consents  of 
the  owners  of  more  than  one-half  of  the  feet  front  of  the  lots 
and  lands  abutting  upon  said  street. 

Winch,  J. ;  Hale,  J.,  concurs ;  Marvin,  J.,  dissents  as  to  nil- 
in  No.  8  below  only,  and  therefore  dissents  as  to  the  judgment. 

This  case  was  heard  on  appeal.  We  are  asked  to  enjoin  the 
defendants  from  constructing  and  operating  a  street  railway  on 
Denison  avenue,  between  Pearl  street  and  the  westerly  limits 
of  the  city  of  Cleveland,  under  an  ordinance  granting  such  fran- 
chise to  them  as  an  original  grant,  passed  by  the  council  of 
said  city,  September  9,  1903.  It  is  said  that  said  council  was 
without  jurisdiction  to  pass  said  ordinance,  and  that  the  same 
is  null  and  void,  because,  before  its  passage,  there  were  not  pro- 
duced to  the  council  the  written  consents  of  the  owners  of  more 
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than  one-half  of  the  feet  front  of  the  lots  and  lands  abutting 
upon  said  Denison  avenue  between  the  limits  stated. 

This  is  the  sole  question  presented  to  us  for  determination  in 
this  case. 

An  agreed  statement  of  facts  has  been  submitted,  which  shows 
that  there  is  private  frontage  on  that  portion  of  Denison  avenue 
in  controversy  amounting  to  28,638.66  feet.  The  plaintiff  claims 
that  to  this  frontage  should  be  added  certain  property  owned 
hy  the  Big  Four  Railway  Company,  amounting  to  154.65  feet. 
The  evidence  shows  that  said  railway  company  owns  said  land 
in  fee,  though  a  small  part  of  it  is  covered  by  its  tracks.  We 
see  no  reason  why  this  railway  company  property  should  not  be 
counted  in  making  up  the  total  of  the  frontage  on  the  street, 
and  therefore  find  that,  including  said  property,  the  private 
frontage  on  the  street  is  28,793.31,  and  that  the  validity  of  the 
ordinance  depends  upon  whether  the  written  consents  of  the 
owners  of  a  majority  of  said  frontage,  to-wit,  14,397  feet,  were 
produced  to  the  council  as  aforesaid. 

The  agreed  statement  of  facts  contains  a  list  of  owners  and 
their  frontages,  who  did  not  give  their  consent.  This  amounts 
to  10,837.938  feet,  and  starting  with  these  figures  we  have  ex- 
amined the  contested  frontages,  and  in  this  opinion  will  state 
as  concisely  as  possible  our  findings  of  facts  and  conclusions  of 
law  upon  each  one  of  them,  in  the  order  that  they  are  set  forth 
in  defendants'  memoranda  of  disputed  frontages. 

1.  Mary  C.  Lemmerman,  54.6  feet.  Consent  was  signed  by 
Tier  husband  for  her,  and  we  find  that  he  was  authorized  so  to 
do,  and  that  the  consent  should  be  counted  for  defendants. 
.  2.  William  R.  Long,  277.19  feet.  Consent  signed  August 
22,  1903,  contained  the  following  provision:  **This  consent  holds 
good  only  if  franchise  is  passed  on  Monday,  August  24,  1903." 
It  appears  that  the  ordinance  was  not  passed  on  that  date,  and 
we  hold  that  it  was  of  no  validity  thereafter,  and  this  frontage 
is  counted  as  not  consenting. 

3.  Regina  Hafele,  110  feet.  Ihe  evidence  shows  that  this 
property  was  formerly  owned  by  one  Elizabeth  Fletcher.  She 
signed  a  consent,  while  owner.    July  3,  1903,  she  sold  and  con- 
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veyed  the  property  to  Regina  Hafele.  It  does  Dot  appear  that 
the  latter  knew  of  this  outstanding  consent  until  after  the  ordi- 
nance was  passed.    This  frontage  is  counted  as  not  consenting. 

4.  Jennie  Cleveland,  49.68  feet.  Lucius  W.  Baker,  formerly 
owned  this  property  and  signed  a  consent.  June  27,  1903,  he 
conveyed  it  to  Jennie  Cleveland.  She  did  not  know  of  the 
outstanding  consent  until  November  16,  1903.  This  frontage 
is  counted  as  not  consenting. 

5.  Flora  L.  Mclntire,  59.36  feet.  Consent  signed  "Flora 
Mclntire,  by  D.  C.  Mclntire,"  her  husband.  He  had  no  author- 
ity to  sign  for  her,  and  she  knew  nothing  of  his  signing  her  name 
until  long  after  the  ordinance  was  passed.  Counted  as  not 
consenting. 

6.  Lucy  B.  Winslow  and  Annie  L.  Chad  wick,  575.34  feet. 
The  owners  had  been  in  Europe  for  some  time.  Their  interests 
here  were  looked  after  by  N.  M.  Piatt.  He  had  no  power  of  at- 
torney from  them  and  never  consulted  them  about  their  wishes 
in  the  premises,  but  signed  a  consent  for  them.  Of  this  they 
had  no  knowledge  until  December,  1903,  when  they  promptly 
disaffirmed  his  act.    Counted  as  not  consenting. 

7.  Barbara  Cauda,  108.06  feet.  Consent  signed  August  24, 
1903,  ** Barbara  Cauda,  by  John  Cauda,  Agent."  John  was 
Barbara's  son,  and  from  the  evidence  we  find  that  he  was  author- 
ized to  sign  for  her  and  count  this  frontage  in  favor  of  the 
ordinance. 

8.  George  Fleisher,  209.59  feet.  From  the  evidence  it  ap- 
pears that  on  August  19,  1903,  George  Fleisher  signed  a  con- 
sent reading  as  follows: 

**The  undersigned  property  owner  hereby  consents  to  the  con- 
struction of  a  double  track  street  railroad  on  Denison  avenue  for 
all  the  property  standing  in  my  name." 

August  24,  1903,  he  signed  a  writing  as  follows : 

'*I,  the  undersigned,  being  the  owner  of  property  to  the  ex- 
tent of  210.59  feet  upon  Denison  avenue  in  the  city  of  Cleveland, 
hereby  withdraw  and  cancel  any  and  all  consents  which  I  have 
heretofore  given  for  the  construction  of  any  other  street  railroad 
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except  the  Cleveland  Electric  Railway  CompaBy  upon  said 
street" 

These  two  documents  were  in  the  hands  of  Peter  Witt,  clerk 
of  the  city  of  Cleveland,  and  he  had  them  with  him  in  the  coun- 
cil chamber  when  he  presented  to  the  council  a  written  com- 
munication as  follows: 

*' September  9,  1903. 
"Jo  ike  City  CouncU. 

''Gentlemen  :  I  have  examined  the  consents  for  the  construc- 
tion of  the  double  track  street  railway  on  Denison  avenue,  pre- 
sented by  Albert  E.  Green,  and  find  that  the  same  represents 
a  majority  of  the  feet  fronting  on  Denison  avenue. 

''Respectfully  yours, 

"Peter  Witt,  City  Clerk.*' 

The  council  acted  upon  this  communication  and  did  not  itself, 
or  by  committee,  examine  the  consents.  Mr.  Witt  testifies  that 
he  did  not  count  the  Pleisher  frontage  in  favor  of  the  ordinance. 
The  question  presented  is  whether  the  council  should  have 
counted  said  frontage  as  consenting. 

Testimony  was  admitted,  over  the  objection  of  defendants, 
showing  that  the  Cleveland  Electric  Railway  Company  was,  prior 
to  the  passage  of  the  ordinance  in  question,  operating  a  street 
railway  in  the  city  of  Cleveland,  under  a  franchise  granted  by 
the  council  of  said  city.  That  on  July  27,  1903,  it  filed  with  the 
city  council  an  application  for  leave  to  extend  its  tracks  on 
Dendson  avenue,  the  street  here  in  question.  This  ordinance 
went  to  its  second  reading  on  August  17,  1903,  and  was  then, 
and  for  some  time  after,  pending  before  the  council. 

August  3,  1903,  George  Pleisher  signed  and  delivered  to  an 
agent  of  said  company  the  following  writing: 

"I,  the  undersigned,  being  the  owner  of  property  on  Denison 
avenue  in  the  city  of  Cleveland,  to  the  extent  of  210.59  feet 
front,  hereby  request  the  Cleveland  Electric  Railway  Company 
to  construct  an  extension  of  its  existing  street  railway  lines  upon 
and  along  said  street  in  front  of  my  premises,  and  to  maintain 
and  operate  the  same  as  a  part  of  its  system  of  street  railway 
now  in  operation  in  the  city  of  Cleveland. 
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''This  request  is  made  as  a  personal  request,  and  to  the  said 
Cleveland  Electric  Railway  Company  only,  and  I  consent  to 
the  construction  and  operation  of  such  an  extension  of  said 
company's  lines  upon  and  along  said  street;  but  this  consent 
shall  not  be  assignable,  and  is  not  intended  as  authority  for 
any  other  street  railroad  to  be  constructed  and  operated  upon 
said  street." 

For  a  satisfactory  determination  of  the  question  here  involved, 
it  is  necessary  to  consider  the  statutes  regulating  the  granting 
of  street  railway  franchises. 

Section  3437,  Revised  Statutes,  provides  that  street  railways 
**may  be  constructed  or  extended.*' 

Section  1536-183  provides  that: 


(< 


The  right  so  to  construct  or  extend  such  railway  as  is  pro- 
vided for  in  Section  3437,  Revised  Statutes  of  Ohio,  within  or 
beyond  the  limits  of  a  municipal  corporation,  can  be  granted 
only  by  the  council  thereof,  by  ordinance  •  •  •  .  and  that 
no  extension  of  any  street  railroad  located  wholly  without  any 
such  city,  or  of  any  street  railroad  wherever  located,  which  has 
been  built  or  shall  be  built  in  performance  of  a  right  obtained 
from  any  source  or  authority  other  than  a  municipal  corpora- 
tion, shall  be  made  within  the  limits  of  such  city,  except  as  a 
new  route,  and  subject  to  the  provisions  of  Section  2501  of  the 
Revised  Statutes  of  Ohio,  and  Section  30  (Section  1536-185) 
of  this  act." 

The  foregoing  provisions  seem  to  make  a  distinction  between 
the  "construction"  and  "extension"  of  street  railroads,  and  fol- 
lowing up  the  provisions  on  the  subject,  we  further  find  it  pro- 
vided for  the  construction  of  new  railroads  as  follows: 

Section  2501.  No  corporation,  individual  or  individuals, 
shall  perform  any  work  in  the  construction  of  a  street  railroad 
until  application  for  leave  is  made  to  the  council  in  writing,  and 
the  council  by  ordinance  shall  have  granted  permission,"  etc. 

"Section  30  (Section  1536-185).  Nothing  mentioned  in  Sec- 
tion 2501  of  the  Revised  Statutes  of  Ohio  shall  be  done ;  no  ordi- 
nance or  resolution  to  establish  or  define  a  street  railroad  route 
shall  be  passed,  and  no  action  inviting  proposals  to  construct  and 
operate  such  railroad  shall  be  taken  by  the  council ;  and  no  ordi- 
nance for  the  purpose  specified  in  Section  2501  of  the  Revised 
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Statutes  of  Ohio  shall  be  passed  until  public  notice  of  the  ap- 
plication therefor  has  been  given  by  the  clerk  of  the  corporation 
•  •  •  f^j.  the  period  of  at  least  three  consecutive  weeks  in 
one  or  more  of  the  daily  papers,  •  •  •  and  no  such  grant 
as  mentioned  in  Section  2501  of  the  Revised  Statutes  of  Ohio 
shall  be  made,  except  to  the  corporation,  individual  or  individ- 
uals, that  will  agree  to  carry  passengers  upon  such  proposed 
railroad  at  the  lowest  rate  of  fare,  and  shall  have  previously 
obtained  the  written  consent  of  a  majority  of  the  property 
holders  upon  each  street  or  part  thereof,  on  the  line  of  the 
proposed  street  railroad,  represented  by  the  feet  front  of  the 
property  abutting  on  the  several  streets,  along  which  such  road 
is  proposed  to  be  constructed." 

With  regard  to  the  extension  of  tracks  by  existing  street  rail- 
roads, it  is  provided: 

**  Section  2505.  The  council  of  any  city  or  village  may  grant 
permission,  by  ordinance,  to  any  corporation,  indvidual  or  com- 
pany owning,  or  having  the  right  to  construct,  any  such  railroad, 
to  extend  their  track,  subject  to  the  provisions  of  Sections  3437, 
3438,  3439,  3440,  3441,  3442  and  3443,  on  any  street  or  streets 
where  council  may  deem  such  extensions  beneficial  to  the  public ; 
and  when  any  such  extension  is  made,  the  charge  for  carrying 
passengers  on  any  street  railroad  so  extended,  and  its  connec- 
tions made  with  any  other  road  or  roads,  by  consolidation  under 
existing  laws,  shall  not  be  increased  by  reason  of  such  extension 
or  consolidation." 

A  provision  common  to  both  construction  and  extension  is 
the  following: 

"Section  3439.  No  such  grant  (for  the  construction  or  exten- 
sion of  a  street  railroad)  shall  be  made  until  there  is  produced 
to  council  •  •  •  the  written  consent  of  the  owners  of  more 
than  one-half  of  the  feet  front  of  the  lots  and  lands  abutting 
on  the  street  or  public  way,  along  which  it  is  proposed  to  con- 
struct such  railway  or  extension  thereof;  and  the  provisions  of 
Sections  2501  and  2503  to  2505  inclusive,  so  far  as  they  are 
applicable,  shall  be  observed  in  all  respects,  whether  the  railway 
proposed  is  an  extension  of  an  old  or  the  granting  of  a  new 
route, ' '  etc. 

A  marked  distinction  is  thus  drawn  between  an  original  grant 
for  construction  and  a  grant  for  an  extension  of  a  street  rail- 
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road.  In  the  former  case  a  grant  can  be  made  only  upon  publi- 
cation of  notice  of  the  pendency  of  an  application^  and  then 
to  the  company  offering  to  carry  passengers  at  the  lowest  rate 
of  fare;  the  grant  of  a  right  to  extend  tracks  can  only  be 
granted  to  a  company  owning  or  having  the  right  to  construct  a 
railroad,  and  there  can  be  no  bidding  for  the  grant — the  only 
provision  for  fare  being  that  it  shall  not  be  increased  by  reason 
of  such  extension. 

From  this  we  conclude  that  the  abutter  has  a  right  to  con- 
sent or  withhold  his  consent,  either  to  the  construction  of  a 
new  road  or  to  the  extension  of  an  old  road.  "While  it  has  been 
held  with  regard  to  a  new  road  that  a  general  oonsent,  or 
even  one  specifying  some  company  or  individual,  will  in- 
ure to  the  benefit  of  the  company  or  individual  offering  to 
carry  passengers  at  the  lowest  rate  of  fare,  we  think  it  equally 
clear  that  a  consent  to  the  extension  of  an  old  road  will  inure 
only  to  the  benefit  of  such  old  road. 

This  personal  right  of  the  property  owner  to  designate 
whether  his  consent  shall  inure  to  the  benefit  of  the  lowest 
bidder  for  a  new  road  or  for  the  benefit  of  an  old  company 
seeking  a  right  to  extend  its  tracks,  is  not  founded  alone  upon 
the  distinctions  shown  to  exist  in  the  statutes,  between  new 
construction  and  extension— it  has  natural  justice  back  of  it. 
If  the  right  to  consent  or  withhold  consent  is  a  personal  right, 
the  property  owner  should  be  allowed  to  exercise  it  as  he  sees 
fit  and  as  he  deems  to  his  best  advantage.  It  may  be  con- 
sidered by  him  a  more  desirable  thing  to  have  a  street  rail- 
road in  front  of  his  property  which  will  take  him  for  five  cents 
all  over  the  city,  than  to  have  one  with  a  three-cent  fare  which 
only  runs  up  and  doww  the  street  for  two  or  three  miles  and 
neither  goes  near  hia  own  place  of  business  or  that  of  others 
with  whom  he  trades  or  desires  to  meet.  On  the  other  hand, 
if  he  prefers  the  new  railroad  because  of  its  lower  fare,  he 
should  have  a  right  to  express  his  preference. 

With  these  views  of  the  law  of  the  case  we  have  admitted 
testimony  as  to  the  situation  of  the  parties  in  order  thart:  we 
might  determine  the  intention  of  George  Fleisher  as  expressed 
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in  his  so-called  withdrawal  of  consent  dated  August  24^  1903, 
and  we  hold  that  said  instrument  was  a  revocation  of  the 
general  consent  given  theretofore  and  the  exception  therein 
contained  referring  to  the  Cleveland  Electric  Railway  Com- 
pany inures  only  to  the  benefit  of  the  latter  company  in  a  pro- 
posed extension  of  its  tracks  along  Denison  avenue. 
This  frontage  is  counted  as  not  consenting. 

9.  Carrie  E.  Rundell,  46  feet.  Counted  against  the  ordi* 
nance  for  reasons  stated  in  No.  8. 

10.  Joseph  H.  Storer,  524.31  feet.  Counted  against  the  or- 
dinance for  reasons  stated  in  No.  8. 

11.  Frank  S.  Pelton,  120.86  feet.  Pelton  filed  a  consent, 
but  revoked  it  August  17,  1903.  On  September  9,  1903,  he 
signed  another  consent,  but  the  evidence  shows  that  the  last 
consent  was  not  produced  to  council.  Counted  against  the 
ordinance. 

12.  Horatio  B.  Carpenter,  100  feet.  Counted  against  the 
ordinance  for  reasons  stated  in  No.  8. 

13.  The  Union  Savings  &  Loan  Company,  93.33  feet.  Con- 
sent was  signed  **  Union  Savings  &  Loan  Company,  A.  G. 
Hutchinson,  Secretary.''  Revocation  was  signed  "Union 
Savings  &  Loan  Company,  by  H.  Q.  Sargent,  President." 
Neither  consent  or  revocation  was  authorized  by  the  board 
of  directors  at  a  meeting  regularly  held,  but  we  are  satisfied 
that  the  several  members  of  the  board  were  consulted  in  each 
instance  and  that  the  revocation  is  as  valid  as  the  consent. 
Counted  against  the  ordinance. 

14.    C.  F.  Brandt  90.78  feet 

Maria  Peters 155.00  feet 

Michael  J.  Maher 105.27  feet 

Henry  Maulberger  (y2  of  35) 17.50  feet 

John  A.  Dennerle  138.18  feet 

Nellie  M.  Noderer  69.12  feet 

Michael  Froelich  (i/g  of  105)  52.50  feet 

Ellen  I.  Sears 414.75  feet 

P.  J.  and  Nettie  Reilley  (1/2  of  50.2) ....  25.10  feet 
The  only  objection  made  to  the  above  consents  is  that  they 

were  signed  in  1902,  about  a  year  before  the  passage  of  this 
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ordinance.  At  that  time  a  similar  ordinance  was  pending, 
but  the  Supreme  Court  enjoined  the  council  of  the  city  of 
Cleveland  from  granting  any  street  railway  franchises  until 
after  its  reorganization  under  the  new  municipal  code. 
Further  proceedings  with  regard  to  the  old  ordinance  were 
thus  stayed  and  the  application  for  the  present  franchise  was 
made  after  the  reorganization  of  the  city  government. 

We  do  not  think  these  old  consents  were  functus  officii,  as 
claimed  by  plaintiff.  They  were  outstanding  with  full  know- 
ledge of  the  consenters  and  unrevoked.  This  conclusion  is 
sustained  by  the  Sanflect  case,  10  C.  C,  46(T,  affirmed  by  the 
Supreme  Court  without  report.  See  also  66  N.  J.  Law,  617, 
and  Nellis  on  Street  Surface  Railways,  81. 

These  frontages  are  counted  as  consenting. 

15.  The  Prisbie  Company  and  William  and  Minnie  Stroh, 
land  contractees,  41.96  feet.  Title  in  the  Prisbie  Company, 
but  William  and  Minnie  Stroh  in  possession  of  the  property 
under  a  land  contract.  Consent  signed  by  the  Prisbie  Com- 
pany and  Mrs.  Minnie  Stroh,  one  of  the  contractees. 

We  hold  that  where  the  vendee  of  land  under  a  contract  to 
convey  it  is  not  in  default  under  his  contract  and  is  in  pos- 
session of  the  land  which  abuts  upon  a  street  upon  which  it 
is  proposed  to  construct  a  street  railway,  the  right  to  consent 
to  the  construction  of  such  railway  is  in  said  vendee. 

Applying  this  rule  to  the  frontage,  one  of  the  vendees  having 
consented  and  the  other  having  failed  to  give  consent,  only 
half  of  the  frontage  can  be  counted  in  favor  of  the  ordinance, 
and  we  therefore  count  one-half  of  41.96  feet,  or  25.98  feet 
against  the  ordinance. 

16.  The  Prisbie  Company  and  J.  C.  Buchler,  land  con- 
tractee,  42.06  feet.  Both  vendor  and  vendee  signed  consent. 
We  see  no  reason  why  it  should  not  be  counted  in  favor  of 
the  ordinance. 

17.  Estate  of  Mrs.  P.  W.  Pelton,  1,765.70  feet.  Susan  A. 
Pelton  was  at  one  time  the  owner  of  this  land,  signed  a  consent 
and  then  died.  The  property  descended  to  her  two  daughters, 
Lucy   A.   Wenham   and   Elizabeth   Pelton.     Elizabeth   Pelton 
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was  an  imbecile  and  after  the  mother's  death,  Lucy  A.  Wenham 
was  appointed  her  guardian.  Mrs.  Wenham  knew  that  her 
mother  had  signed  a  consent  and  approved  of  it.  Having 
such  knowledge  she  never  revoked  the  consent. 

We  hold  that  where  an  owner  of  land  has  consented  to  the 
construction  of  a  street  railway  and  the  title  to  said  land  subse- 
quently devolves  upon  another  who.  has  knowledge  of  said 
consent,  but  never  revokes  it,  the  latter  is  bound  by  the  con- 
sent. Under  such  holding  it  follows  that  the  one-half  of  this 
property  which  Lucy  A.  Wenham  inherited  must  be  counted 
as  assenting. 

As  to  the  one-half  inherited  by  the  imbecile  daughter,  it 
is  conceded  that  had  there  been  no  outstandiirg  consent,  the 
guardian  could  not  have  consented  for  her  ward  without  an 
order  of  the  probate  court  authorizing  such  consent.  The 
written  consent,  therefore,  of  the  guardian,  would  have  been 
of  no  avail,  without  an  order  from  the  probate  court,  and  we 
are  unable  to  see  how  the  mere  knowledge  of  the  guardian 
of  the  former  consent  and  the  guardian's  neglect  to  apply  to 
the  probate  court  for  instructions  regarding  it,  can  alter  the 
case.  The  one-half  of  this  frontage,  882.85  feet,  owned  by 
Elizabeth  Peltcn,  imbecile,  is  counted  against  the  ordinance. 

18.  Estate  of  Frederick  W.  Pelton,  one-third  of  858.50  equal 
to  286.167  feet. 

Frederick  W.  Pelton,  husband  of  Susan  A.  Pelton,  mentioned 
above,  owned  858.50  feet,  and  by  his  will  left  one-third  to  his 
widow,  Susan  A.  Pelton,  and  after  his  death  she  signed  a 
consent.  No  consent  was  ever  given  for  the  two-thirds  de- 
vised by  Frederick  W.  to  his  daughters,  Lucy  Wenham  and 
Elizabeth  Pelton.  The  contention  is  with  regard  to  the  one- 
third  devised  to  the  widow,  which,  by  inheritance,  upon  her 
death  passed  the  same  as  in  No.  17,  and  the  facts  being  the 
same  in  both  cases,  we  count  the  one-half  of  this  one-third, 
or  143.083  feet,  inherited  by  the  imbecile  daughter,  against  the 
ordinance. 

19.  Marie  Reppenhagen,  98.75  feet.     This  consent  was  with- 
drawn in  the  same  manner  as  the  Fleisher  consent  was  with- 
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drawn,  and  for  the  reasons  stated  in  that  ease,  this  frontage 
is  counted  against  the  ordinance. 

20.  James  Sears'  estate,  1,086.502  feet.  Counted  against  the 
ordinance  for  reasons  stated  in  No.  8. 

21.  Congregational  City  Missionary  Society,  77.14  feet. 
Consent  signed  **  Congregational  Church,  by  the  authority  of 
trustees,  John  G.  Simon."  The  society  first  mentioned,  an 
incorporated  body,  owned  the  property.  The  ''Congregational 
Church"  whose  signature  purports  to  be  affixed  by  Simon, 
occupied  the  church  under  some  arrangement  with  the  incor- 
porated society,  but  had  no  title  to  the  property.  Simon  was 
not  an  officer  of  the  incorporated  society  and  had  from  it  no 
authority  to  sign  the  consent.     Counted  against  the  ordinance. 

22.  Frieda  Schwartz  Schweiger,  51.025  feet.  Consent  signed 
**A.  Schweiger,"  by  her  husband,  Adolph  Schwieger.  The 
proof  shows  that  the  owner  authorized  her  husband  to  sign  for 
her,  and  we  hold  the  consent  should  be  counted  in  favor  of 
the  ordinance. 

23.  Big  Four  Railway,  154,65  feet.  No  consent  was  filed,  and 
this  frontage  is  counted  against  the  ordinance. 

24.  James  Evans,  184.64  feet.  Title  to  this  property  was 
originally  in  Mary  A.  S.  Evans,  wife  of  James  Evans.  She 
had  conveyed  the  property  to  her  husband,  but  his  deed  was 
not  of  record.  The  wife,  with  knowledge  and  consent  of  her 
husband,  signed  her  own  name  to  a  consent.  We  count  it  in 
favor  of  the  ordinance. 

25.  Orrin  Wallace,  one-fourth  of  174.23  equal  to  43.56  feet 
Property  owned  in  common  by  three  brothers  and  a  sister.  Con- 
sent signed  **By  authority,  H.  B.  Wallace."  Evidence  shows 
H.  B.  Wallace  was  so  authorized  by  one  brother  and  the  sister. 
He  himselJF  testifies  that  he  £rlso  had  such  authority  from  his 
brother  Orrin.  This  Orrin  denies.  We  do  not  think  an  agency 
is  proved  by  the  declaration  of  the  agent,  when  the  principal 
denies  the  agency.  The  rule  that  the  presumption  is  that  the 
council  acted  with  sufficient  consents  before  it,  does  not  extend 
to  the  validity  of  any  single  consent  when  the  validity  of  such 
consent  is  directly  attacked.     In  the  latter  case  the  validity 
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of  the  consent  is  to  be  determined  as  a  fact,  under  the  ordi- 
nary rules  of  evidence  and  applying  them  to  this  frontage 
we  find  that  Orrin  Wallace  never  consented,  and  this  frontage 
is  counted  against  the  ordinance. 

26.  Ernst  Schueneman,  one-half  of  45  equal  to  22.5  feet 
Ernst  and  Wilhelmina  Schueneman  owned  the  property,  and 
the  consent  was  signed  '*Mr.  Ernst  Wilhelmina  Schueneman,'* 
by  their  daughter.  It  appears  that  she  signed  by  direction  of 
her  mother;  that  her  father  was  promptly  informed  of  what 
she  had  done  and  never  made  any  objection.  Counted  for  the 
ordinance. 

27.  Katharine  Ehrbar,  146.66  feet.  Consent  signed  **  Katha- 
rine Ehrbar,  by  F.  C.  Ehrbar."  The  latter  was  her  husband. 
There  is  some  doubt  whether  the  signature  was  written  by  the 
husband  or  by  a  daughter,  but  there  is  no  doubt  that  Katharine 
adopted  the  signature  and  consented. 

28.  George  P.  Geib,  410.16  feet.  Two  consents,  one  signed 
June  6,  1902,  by  Gieb,  and  one  signed  August  5,  1903,  by  his 
son.  No  revocations.  Following  our  holding  as  to  No.  14, 
this  frontage  is  counted  as  consenting.  "^ 

29.  Herman  Stuhr,  one-third  of  129.44  equal  to  43.18  feet. 
Annie  L.  Weitz  owned  the  property,  consented  and  died.  Tho 
property  descended  to  three  heirs.  Two  of  them  signed  consents. 
There  is  no  evidence  that  the  third  heir,  Herman  Stuhr,  had 
any  knowledge  that  Mrs.  Weitz  had  signed  a  consent  and  we 
therefore  count  this  property  against  the  ordinance. 

30.  Estate  of  Samuel  and  Susan  B.  Storer,  four-fifths  of 
292.68  equal  to  234.13  feet.  There  are  five  consents  and  with- 
drawals in  this  case.  It  is  necessary  to  consider  but  three  of 
them.  Consent  dated  August  11,  1903,  signed  *'S.  Storer 's 
heirs,  Mrs.  Mabel  Templin,  Executrix."  We  think  the  proof 
shows  that  all  the  heirs  at  this  time  consented  and  authorized 
Mrs.  Templin  to  sign  for  them.  On  August  14,  1903,  a  revo- 
cation was  signed  **Mr8.  Mabel  Templin,  Mrs.  Julia  Storer,'* 
with  the  exception  as  to  the  Cleveland  Electric  Railway  Com- 
pany. Under  our  previous  ruling  we  hold  this  to  be  a  revoca- 
tion as  to  the  two  owners  who  signed  it.    Mrs.  Templin  subse- 
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qnently  signed  another  consent.     Mrs.  Julia  Storer  did  not, 
and  we  count  her  share,  or  58.536  feet  against  the  ordinance. 

31.  Marcus  Dennerle;  Marcus  and  Teresa  Bohrbach,  land 
contractees,  54.06  feet.  Marcus  Rohrbach  signed  a  consent 
which  was  before  the  council,  and  under  our  ruling  in  No.  15 
we  count  his  half  of  this  frontage  in  favor  of  the  ordinancCi 
but  the  one-half,  27.03  feet,  belonging  to  his  wife,  who  did  not 
sign,  we  count  against  it. 

32.  Joseph  and  Margaretha  Oeschger;  Charles  Burlinghausen, 
land  contractee,  182.89  feet.  Charles  Burlinghausen  having 
signed  a  consent,  under  the  ruling  in  No.  15  we  count  this 
frontage  for  the  ordinance. 

33.  P.  J.  and  Nettie  Reilley,  25.1  feet.  Both  owners  signed 
a  consent  June  9,  1902,  and  for  reasons  before  stated  we  count 
this  for  the  ordinance. 

34.  Bertha  Maulberger,  one-half  of  35  equal  to  17.5  feet. 
Henry  Maulberger  and  Bertha,  his  wife,  owned  the  property 
in  common.  Henry  signed  his  own  name  to  a  consent.  There 
is  no  evidence  that  his  wife  authorized  him  to  sign  for  her, 
and  we  count  her  half  against  the  ordinance. 

Summing  up,  we  find  that  the  frontage  conceded  as  not  con- 
senting is  10,820.436  feet;  and  the  total  of  disputed  frontages 
which  we  have  concluded  should  be  counted  as  not  consenting, 
is  4,820.461  feet.  The  two  added  together  make  15,640.899 
feet;  a  majority  of  the  frontage  on  the  street  is  14,397  feet 
It  appears  that  owners  of  more  than  half  of  the  street  frontage 
did  not  consent.  In  other  words,  the  written  consents  of  the 
owners  of  more  than  one-half  of  the  feet  front  of  the  lots  and 
lands  abutting  on  the  street  were  not  produced  to  council.  It 
was,  therefore,  without  jurisdiction  to  pass  the  ordinance,  and 
the  same  being  of  no  validity,  defendants  have  no  rights  .aider 
it  and  the  prayer  of  the  petition  is  granted. 

Wilcox,  Collister^  Hadden  &  Parks,  for  plaintiff. 

Blandin,  Rice  &  Ginn,  for  defendants. 
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UNCERTAINTY  AS  TO  NEGUGCNCE  CAUSING  INJURY  TO 

EMPLOYE. 

[Circuit  Court  of  Lucas  County.] 

Lerot  Welever  v.  William  S.  Williams  et  al. 

Decided,  October  20,  1904. 

Tfegligence — Master  and  Servant — Injury  to  Employe — Where  the  PrO" 
curing  Cause  is  Uncertain — Instructed  Verdict — Error. 

Where  the  testimony  falls  to  establish  that  the  lifting  of  a  piece  of 
timber,  either  by  or  without  the  direction  of  the  foreman,  was 
the  cause  of  another  piece  of  timber  rolling  down  .and  upon  the 
defendant,  to  his  injury,  it  is  not  error  to  direct  a  verdict  for 
the  defendant 

Haynes^  J. ;  Pabker,  J.,  and  Hull,  J.,  concur. 

Heard  on  error. 

In  this  case,  a  i)etition*in  error  is  filed  for  the  purpose  of 
reversing  the  action  of  the  court  of  common  pleas,  the  plaintiff 
in  error  being  plaintiff  below  and  the  defendants  in  error  being 
defendants  below.  The  plaintiff,  claiming  to  be  an  employe 
of  Williams  &  Company,  was  employed  to  be  about  the  work 
that  they  were  carrying  forward,  of  making  ** cribs'*  or  perhaps 
laying  timbers,  in  connection  with  the  work  of  the  terminal  road, 
cribs  being  made  in  the  construction  of  a  bridge  across  the 
river.  The  firm,  named  Williams  Brothers,  and  (Jeorge  H.  Morse 
and  John  F.  Mayer  had  the  job  and  were  carrying  on  the  work. 
The  crib  was  composed  of  timbers,  and  it  was  to  be  joined 
together,  and  in  doing  so  they  used  timber  of  different  lengths, 
the  crib  being  sixty  feet  long  by  twenty  feet  wide  or  perhaps 
wider,  and  they  used  timbers  varying  in  length  from  twenty 
feet  and  in  size  about  twelve  or  thirteen  inches  square,  so  they 
would  lie  close  together.  They  brought  these  timbers  to  the 
banks  of  the  river  upon  a  scow,  and  upon  that  they  had  a  hoist- 
ing machine,  and  they  piled  these  up  on  the  banks.  They  had 
at  the  bank  of  the  place  where  these  timbers  were  piled  some 
skids  to  take  timber  from  the  bank  down  to  the  river,  on  an  in- 
cline^ and  there  the  skids  rested  upon  a  platform  that  was  being 
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used  for  the  building  of  the  crib.  In  order  to  retain  this  crib  in 
its  plaxje  and  to  prevent  it  sliding  about,  it  became  necessary  to 
nail  certain  cleats  on  the  platform;  and  then  the  plaintiff  was 
ordered  by  the  foreman  to  assist  in  nailing  the  cleats ;  and  while 
he  was  doing  that  work,  a  piece  of  timber  from  the  pile  on  the 
bank,  or  perhaps  resting  in  part  on  the  skids,  came  rolling 
•  down  and  struck  him,  threw  him  into  the  river,  and  injured 
him.  He  brought  the  action  against  the  firm;  and  in  his 
amended  petition,  the  gist  of  the  action  was  set  up  in  his  cause 
of  action  as  follows: 

'*A  number  of  large  timbers  had  been  piled  near  the  upper 
end  of  said  skids  or  ways,  and  while  plaintiff  was  in  the  act 
of  spiking  said  cleats  on  the  ways,  «as  ordered  by  his  foreman, 
other  workmen  were  ordered  by  defendants  to  move  and  handle 
timbers  near  plaintiff  in  such  wise  that  one  of  them  rolled  down 
over  and  across  the  ways  where  plaintiff  was  at  work,  so  striking 
plaintiff  as  to  knock  and  throw  him  into  the  river,  and  causing 
plaintiff  great  and  i)ermanent  injuries  as  hereinafter  set  forth." 


The  parties  proceeded  to  the  trial  of  the  case,  and  testimony 
was  introduced  on  behalf  of  plaintiff;  and  at  the  conclusion  of 
that  testimony,  the  attorney  for  the  defendants  moved  the  court 
to  direct  a  verdict  for  the  defendants^  stating  in  his  motion 
that  there  was  no  cause  of  action  stated  in  the  petition;  but 
as  against  that,  the  court  called  his  attention  to  a  single  para- 
graph he  thought  was  suflBcient;  and  the  matter  was  disposed 
of  on  the  other  point,  to-wit,  that  there  was  no  evidence  to  show 
that  there  was  negligence  on  the  part  of  the  defendants.  There 
had  come  up  in  the  trial  of  the  case  a  question  in  regard  to 
the  admission  of  evidence,  and  the  plaintiff  had  taken  the  testi- 
mony of  the  foreman,  who  was  absent  from  the  state;  and  he 
was  inquired  of  in  regard  to  this  injury,  and  he  proceeded 
to  state  in  reply  to  a  series  of  questions,  that  the  accident  oc- 
curred in  this  way:  that  the  logs  were  brought  upon  this  scaf- 
fold, and  that  Mayer,  one  of  the  firm,  was  superintending  the 
lifting  of  those  logs  or  timbers  from  the  scow  to  the  bank  and 
placing  them  near  the  skids,  and,  as  he  did  so,  there  were  no  guy 
ropes  at  the  side,  and  as  the  logs  were  up  in  the  air,  they  went 
swinging  around  and  around  and  dropped  belter  and  skelter 
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.on  the  banks  or  on  the  skids;  and  that  he  called  attention  to 
the  fact  that  they  were  doing  it,  and  that  they  should  not  do  it ; 
but  that  Mayer  kept  on  until  they  got  so  high,  that  one  of  them 
rolled  off  and  fell  down ;  and  that  was  the  cause  of  the  injury. 
Objection  being  made,  the  court  ruled  out  this  testimony;  and 
we  think  he  properly  ruled  it  out,  because  that  in  itself  was  not 
stated  as  a  cause  of  action,  and  a  different  matter  was  really 
stated,  and  the  testimony  that  had  been  offered  by  the  plaintiff 
up  to  that  time  had  all  been  upon  a  different  theory  and  a  dif- 
ferent case  altogether  from  that,  and  in  accordance,  as  we  under- 
stand it,  with  the  allegations  of  the  petition;  and  we  think 
the  court  below  was  right  in  his  ruling  upon  that  point. 

Now,  the  question  comes  up  whether  the  court  erred  in  direct- 
ing a  verdict  for  the  defendant.  It  will  be  noticed  that  the 
statement  is,  that  **a  number  of  large  timbers  had  been  piled 
near  the  upper  end  of  the  skids  or  ways,  and  that  while  plaint- 
iff was  in  the  act  of  spiking  said  cleats  on  the  ways,  as  ordered 
by  his  foreman,  other  workmen  were  ordered  by  defendants 
to  move  and  handle  timbers  near  plaintiff  in  such  wise  that 
one  of  them  rolled  down,  over  and  across  the  ways  where  plaint- 
iff was  at  work,  so  striking  plaintiff  as  to  knock  and  throw  him 
into  the  river."  Now  the  allegation  is  that  they  were  ordered 
by  defendants  to  move  and  handle  timbers  near  plaintiff  in  such 
wise  that  one  of  tkem  rolled  down,  over  and  across  the  ways. 
It  was  because  of  that  allegation  that  the  court  below  stated 
that  the  petition  stated  a  good  cause  of  action.  When  we  come 
to  have  the  testimony,  it  was  claimed  on  behalf  of  the  defend- 
ants that  there  was  no  testimony  to  sustain  that  allegation,  and 
the  court  below  finding  such  to  be  the  fact,  directed  a  verdict 
to  be  found  for  the  defendants. 

We  have  read  thia  testimony  over  very  carefully,  and  we  have 
read  the  brief  of  coiinsel  very  carefully  and  the  testimony  there 
set  out ;  and  the  question  arises  whether  any  act  that  was  being 
done  there  at  that  4;itie  by  order  of  the  foreman  was  the  cause 
of  this  accident.  The  Supreme  Court  has  well  said  briefly,  that 
*'to  establish  negligence,  there  should  either  be  direct  proof  of 
the  facts  constituting  such  negligence,  or  proof  of  facts  from 
which  negligence  may  be  reasonably  inferred.    There  should  be 
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no  guessing  by  either  the  court  or  the  jury"  (JR.  R.  Co.  v. 
Marsh,  63  0.  S.,  236,  5th  Syllabus). 

Testimony  was  offered  to  show  that  at  about  the  same 
time  that  the  plaintiff  was  ordered  to  nail  down  those  cleats, 
am  order  was  given  by  the  foreman,  that  they  should  give 
a  stick  of  timber  to  the  foreman;  and  it  is  said  they  pro- 
ceeded to  do  that — four  or  five  of  them,  the  evidence  seemed  to 
indicate  that  there  were  perhaps  six  of  them — and  that  they 
proceeded  to  some  point  at,  near  or  on  the  pile,  and  with  instru- 
ments proceeded  to  take  up  the  log  or  stick  of  timber;  that  at 
or  about  the  time  they  commenced  to  lift  the  timber,  they  heard 
a  cry  that  Welever  was  in  the  river,  and  that  they  immediately 
laid  down  the  timber  and  then  some  of  them  proceeded  to  go 
over  where  he  was.  There  was  some  testimony  tending  to  show 
that  the  foreman  was  by  them  at  the  time  the  timber  was  taken, 
and  there  is  other  testimony  that  he  simply  ordered  them  to 
take  it.  There  was  some  testimony  that,  as  a  general  rule,  the 
timber  that  was  to  be  taken  was  pointed  out  by  the  foreman; 
exactly  what  it  was,  at  this  time,  does  not  appear,  but  there  was 
testimony  tending  to  show  that  he  told  the  men  to  go  up  and 
get  the  stick— that  is,  this  stick.  There  was  testimony  on  the 
part  of  the  plaintiff  that,  at  the  time  that  he  went  out  to  nail  the 
cleats,  he  saw  one  stick  protruding  out  of  the  pile,  and  that 
he  pressed  down  on  it  and  lifted  on  it,  and  that  he  said  to  the 
foreman,  "Look  out  and  not  let  this  stick  down,"  and  that 
the  foreman  told  him  to  go  down  and  nail  his  cleats,  and  that 
he  would  take  care  of  the  stick. 

Now,  there  was  no  testimony  tending  to  show  where 
that  stick  was  taken  from  the  pile,  how  near  the  pile, 
how  near  the  front  of  it,  or  what  part  of  it.  There  was 
no  testimony  tending  to  show  that  the  lifting  of  this  par- 
ticular stick  released  the  stick  that  fell  in  any  manner,  or  re- 
leased any  other  stick  that  released  that,  or  that  in  any  other 
manner  the  foreman  disturbed  this  stick  that  fell  or  caused 
it  to  fall.  There  is  a  lack  of  evidence  entirely  on  that  point, 
arising  from  the  fact  that  the  parties  did  not  notice  or  did  not 
remember— or,  as  it  has  been  suggested,  did  not  want  to  remem- 
ber— ^but  whatever  the  cause  may  be,  the  fact  is  that  the  testi- 
mony does  not  show  that  the  lifting  of  the  stick  was  the  pro- 
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curing  cause  of  the  falling  of  the  piece  of  timber  that  rolled 
down  and  injured  the  plaintiff.  It  is  unnecessary  to  go  over  the 
testimony.  That  is  our  observation  and  conclusion,  after  having 
read  and  carefully  re-read  the  testimony,  and  discussed  it; 
and  that  leads  to  the  conclusion  that  from  the  law  and  the  evi- 
dence in  the  case,  that  the  court  below  was  right  in  ordering 
and  directing  the  jury  to  return  a  verdict  for  the  defendants; 
and  the  action  of  the  court  of  common  pleas  will  be  affirmed. 

0.  8.  Brumbock,  for  plaintiff  in  error. 

Smith  &  Baker,  for  defendant  in  error. 


TSLXPHON£  rRANCHIS£S  GRANTED  BY  THE  PROBATE 

COURT. 

[Circuit  Court  of  Hamilton  County.] 

The  Queen  City  Telephone  Company  v.  The  City  op 

Cincinnati.* 

Decided,  January  21,  1905. 

Telephone  Companiea — Application  by,  for  Franchite — Probate  Court 
can  Exercise  only  Judicial  Power — Applied  to  Orderly  and  Well 
Defined  Issuee — Otherwise  its  Grant — 1b  Legislative  and  Void — 
Corporation  Claiming  the  Right  of  Eminent  Domain — Must  Com- 
ply v)ith  all  the  Requirements  of  the  Statutes  as  to  Organization 
— Overhead  Construction  —  Monopoly — Sections  3454,  3461  and 
3471-1. 

1.  The  right  proyided   by  Reyised   Statutes,   3461,  to   apply  to   the 

probate  court  for  the  enforcement  of  the  right  conferred  by  Re- 
yised Statutes,  3454,  and  the  proceeding  upon  such  application,  has 
been  held  to  be  a  Judicial  function  and  constitutional  (64  O.  S., 
67). 

2.  Whateyer  power  was  thus  conferred  upon  the  probate  court  must  be 

judicially  exercised. 

3.  To  call  forth  such  exercise  of  Judicial  functions  defined  issues  must 

be  submitted  to  the  court  in  orderly  way  to  inyite  determination. 

4.  For  a  probate  court  to  award  a  franchise  and  in  general  and  sweep- 

ing terms  to  permit  a  corporation  to  occupy  the  streets  of  a  muni- 
cipality, no  specific  questions  of  difCerence  between  such  corpora- 
tion and  the  municipal  council  being  submitted  for  adjudication, 
is  legislation  and  not  the  exercise  of  a  Judicial  function  within 

*  Affirming  City  of  Cincinnati  y.  Queen  City  Telephone  Co.,  2  N.  P. 
— N.  S.,  349. 
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the  construction  put  upon  Revised  Statutes,  3461,  by  the  Supreme 
CJourt  in  64  O.  S.,  67. 

6.  If  the  combined  construction  of  Revised  Statutes,  3454,  and  Revised 
Statutes,  3471-1,  limits  their  application  to  overhead  construction 
and  companies  now  in  existence  and  having  and  operating  a 
switch-board,  or  exchange,  and  thus  gives  the  incumbent  company 
a  material  advantage  and  puts  special  obstacles  in  the  way  of 
new  companies,  such  construction  would  be  contrary  to  the  Consti- 
tution as  tending  to  create  a  monoply. 

6.  A  corporation  seeking  to  avail  itself  of  powers  conferred  by  the 
state,  as  in  the  nature  of  eminent  domain,  must  show  itself  duly 
organized,  and  as  having  fully  complied  with  all  the  lequirements 
of  the  statutes  before  it  can  exercise  such  power. 

Swing,  J. ;  all  concur  in  holding  that  the  plaintiff  corportition 
has  not  been  properly  organized,  and  that  the  decree  of  the 
probate  court  was  in  excess  of  the  power  of  that  court ;  Giffen, 
J.,  and  Jelke,  J.,  differ  from  Judge  Swing  as  to  the  construc- 
tion to  be  placed  on  Section  3471-1,  Section  1. 

This  is  an  action  in  this  court  on  error  to  the  judgment  of 
the  Court  of  Common  Pleas  of  Hamilton  County,  reversing  a 
judgment  of  the  probate  court  of  said  county. 

The  action  in  the  probate  court  was  one  brought  by  the  tele- 
phone company  in  which  it  is  alleged  it  was  a  corporation— 

**  Organized  and  doing  business  under  the  laws  of  the  state 
Ohio,  for  the  purpose  of  constructing,  operating  and  maintain- 
ing lines  of  telephone  and  telegraph,  with  the  necessary  poles, 
conduits,  wires  and  appurtenances,  in  the  City  of  Cincinnati, 
Hamilton  county,  state  of  Ohio,  and  the  defendant  is  a  munici- 
pal corporation  under  the  laws  of  this  state,  and  a  city. 

**That  on  or  about  the  12th  day  of  October,  1903,  this  plaintiff, 
The  Queen  City  Telephone  Company,  made  application  to  the 
City  Council  of  the  City  of  Cincinnati,  under  the  laws  of  the 
state,  to  prescribe  a  manner  of  \ise  by  this  company  of  the 
streets,  alleys  and  public  ways  and  other  public  property  of 
the  said  city,  in  constructing  the  plaintiff's  lines  of  telephones 
and  telegraph,  and  transmitted  at  the  same  time  the  form  of 
an  ordinance  that  this  company  was  willing  to  accept,  and  bind 
itself  to  perform  and  conform  to. 

*'That  immediately,  at  the  meeting  of  said  council  on  the 
12th  day  of  October,  1903,  the  said  application  was  referred 
to  the  committee  on   telephones  and   telegraphs   of  said   city 
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council,  who  have  kept  the  same  under  consideration  until  the 
25th  day  of  January,  1904,  and  during  the  said  interval  the 
said  committee  had  several  meetings,  and  several  times  consid- 
ered said  application,  together  with  applications  of  other  com- 
panies, and  has  finally  reported  that  there  was  not  room  in  the 
streets  for  the  accommodation  of  the  lines  asked  for  and  that 
it  was  not  expedient  to  make  any  grant  or  agreement. 

**And  the  said  city  council  on  the  25th  day  of  January,  1904, 
took  up  and  considered  the  said  report  and  adopted  the  same, 
and  has  finally  rejected  the  application  of  this  company,  and 
the  said  City  of  Cincinnati  and  this  plaintiff  have  failed  to 
agree  on  the  mode  of  the  use  of  the  streets,  alleys,  public  wajrs 
and  other  public  property  of  the  City  of  Cincinnati  in  con- 
structing this  company's  lines  of  telephone  and  telegraph,  al- 
though this  plaintifi?  has  been,  and  is  willing  to  accept  the  said 
permission  upon  any  terms  and  conditions  prescribed  by  the 
said  city  council,  that  may  be  proper  and  lawful  for  it  to  pre- 
scribe, or  to  accept  and  bind  itself  to  any  amendment  which 
might  be  lawful  and  proper  to  the  proposal  presented  by  this 
plaintiff,  of  all  of  which  the  said  city  council  had  knowledge 
and  notice. 

''Wherefore,  the  plaintiff  asks  that  this  court  direct  in  what 
mode  this  plaintiff  may  construct  its  telephone  and  telegraph 
lines,  along  the  streets,  alleys,  public  ways  and  public  prop- 
erty of  the  said  city  of  Cincinnati,  so  as  not  to  incommode  the 
public  in  the  use  of  the  same. 

The  Queen  Crrr  Telephone  Co., 
Harry  B.  Gates,  Secretary, 
''C.  B.  Matthews,  Attorney. 

"(Duly  verified).'' 

To  this  petition  the  City  of  Cincinnati  filed  the  following 
motion : 

**Now  comes  the  defendant  and  moves  that  the  petition  of 
the  plaintiff  be  made  more  definite  and  certain  in  the  following 
respects : 

**lst.  By  setting  out  what  streets,  public  ways  and  public 
property  plaintiff  proposes  to  occupy  with  the  poles,  wires  and 
underground  conduits. 

'*2d.  By  setting  forth  the  exact  location  of  all  proposed 
poles,  wires,  conduits  and  other  structures  to  be  placed  in  said 
streets,  alleys  and  public  ways  in  the  city. 

"3d.  By  setting  forth  specifically  the  character  of  the  poles 
or  wires  to  be  erected  and  of  the  conduits  and  other  structures 
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proposed  to  be  put  upon,  in  or  under  the  streets  and  public 
ways  in  the  City  of  Cincinnati. 

**CiTY  OP  Cincinnati, 
"By  Chas.  J.   Hunt,  Solicitor.'' 

Which  motion  the  court  overruled. 

Afterwards  the  said  city  filed  its  answer,  alleging: 

"Now  comes  the  City  of  Cincinnati,  and  by  way  of  answer 
to  the  petition,  admits  that  plaintiff  submitted  to  the  Council 
of  the  City  of  Cincinnati  the  ordinance  set  forth  in  the  peti- 
tion, and  asked  said  council  for  the  consideration  and  passage 
thereof. 

"This  defendant  further  says  that  said  ordinance  and  appli- 
cation for  the  passage  thereof  was  referred  by  council  to  the 
committee  on  telephones,  telegraphs  and  conduits  in  connection, 
with  the  application  of  three  other  alleged  companies  for  pass- 
age of  similar  ordinances;  that  said  committee,  after  a  full 
consideration  thereof,  on  January  25,  1904,  made  the  follow- 
ing report: 

"  'Cincinnati,  January  25,  1904. 

''  'To  the  Honorable,  the  Council  of  the  City  of  Cincinnati, 

"  'Gentlemen:  You  have  referred  to  the  committee  on  tele- 
phones, telegraphs  and  conduits  the  applications  for  the  rights 
or  franchises  in  the  streets  of  City  of  Cincinnati  for  telephone 
purposes,  filed  by  The  Cincinnati  Telephone  Company,  The 
Interstate  Telephone  Company,  The  Queen  City  Telephone  Com- 
pany and  the  The  Fitzsimmons  Telephone  Company,  together 
with  the  several  proposed  ordinances  prepared  by  said  com- 
panies and  filed  with  their  applications. 

"  'Your  committee  has  had  numerous  public  meetings,  at 
which  the  representatives  of  the  above  mentioned  companies 
were  heard,  as  well  as  the  representatives  of  The  Cincinnati 
&  Suburban  Telephone  Company,  with  all  the  evidence  which 
said  companies  saw  fit  to  present.  Said  evidence  is  quite  volum- 
inous and  is  returned  with  this  report. 

"  'Your  committee  has  not  considered  the  question  of  law^ 
as  to  whether  or  not  the  granting  by  the  city  of  a  right  or  fran- 
chise in  the  streets  of  the  city,  for  telephone  purposes,  to  each 
and  every  company  that  may  apply  therefor,  is  mandatory  upon 
the  city  authorities,  or  what  would  be  the  legal  result  of  a  re- 
fusal to  grant  any  franchises,  but  have  considered,  upon  broad 
principles  of  public  policy,  convenience  and  safety,  whether  or 
not,  under  the  conditions  as  they  now  exist  in  the  City  of  Cin- 
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cinnati,  it  would  be  advisable  for  the  city  authorities  to  grant 
any  or  all  of  the  applications  as  made.  In  the  consideration  of 
this  matter,  your  committee  has  called  to  its  assistance  the  city 
engineer,  Mr.  H.  J.  Stanley,  and  the  city  electrician,  Mr.  Weiss- 
leder,  and  has  caused  a  plat  to  be  prepared,  showing  all  the 
uses  to  which  the  streets  of  the  city  are  now  subject.  Such 
plat  and  the  evidence  offered  pertaining  thereto  show  that  in 
the  various  streets  of  the  city  there  is  a  network  of  telephone, 
telegraph  and  electrie  light  conduits,  gas,  sewer  and  water  pipes, 
with  the  various  manholes  and  fire  cisterns  used  in  connection 
thereof;  that  at  the  intersection  of  the  principal  streets  such 
conduits,  pipes  and  manholes  now  occupy  so  great  a  proportion 
of  the  street  that  it  would  be  dangerous,  if  not  impossible,  to 
permit  a  further  use  of  the  street  for  such  purposes,  and,  in 
view  of  the  uniform  custom  existing  in  the  City  of  Cincinnati 
to  permit  the  property  owners  to  utilize  the  space  underneath 
the  sidewalk,  as  far  as  the  curb,  for  the  purposes  of  their  build- 
ings, the  space  available  for  conduit  purposes  is  confined  to  the 
surface  underneath  and  between  the  two  curbs.  Moreover,  the 
principal  streets  of  the  city  have  been  permanently  improved, 
and  to  permit  their  disturbance  beyond  the  necessities  therefor, 
which  even  now  interfere  with  their  usefulness,  would  only  sub- 
ject the  public  to  an  inconvenience  and  annoyance,  from  which, 
if  possible,  they  should  be  protected.  It  is  not  to  be  presumed ' 
that  the  City  of  Cincinnati  in  its  continued  growth  will  not 
need  in  such  principal  streets  additional  facilities  for  sewer 
and  water  purposes,  and  whatever  space  is  now  left  unutilized 
for  conduit  and  other  subterranean  purposes  will  certainly  be 
used  in  the  future  for  the  ordinary  demands  of  municipal  life, 
independent  of  any  new  system  of  underground  telephone  con- 
duits. One  of  the  facts  inquired  into  by  your  committee  has 
been  whether  or  not  there  is  a  demand  at  the  present  time  for 
an  additional  and  independent  system  of  telephones  for  public 
and  private  use.  Although  much  has  been  said  before  this  com- 
mittee by  the  representatives  of  the  above  named  applicant 
companies,  yet  there  has  been  no  evidence  on  the  part  of  the 
people  generally  of  any  desire  for  a. double  telephone  system. 
On  the  contrary,  the  users  of  telephones  within  the  city,  so  far 
as  it  is  shown  by  any  evidence  before  this  committee,  have  been 
opposed  to  the  establishment  in  the  city  of  any  such  double  tele- 
phone system. 

**  'The  present  applicants,  with  the  exception  of  The  Pitz- 
simmons  Company,  whose  franchise  is  doubtful,  and  who  have 
only  a  few  lines  connecting  depots  and  hotels,  used  mainly  fcftr 


416     CmCUIT    COTIET    IffiPOBTS— NEW    SEBIE8. 

Qneen  City  Telephone  Co.  v.  Cincumati.      [Vol.  V,  N.  S. 

cab  purposes,  have  no  lines  within  the  city  limits.  They  are 
constituted  for  non-residents  of  the  city,  and  their  financial 
standing  and  ability  to  establish  in  the  City  of  Cincinnati  any 
satisfactory  telephone  service  has  not  been  conclusively  estab- 
lished to  your  committee. 

*'  'Only  one  of  the  companies,  the  Queen  City,  has  presented* 
any  evidence  of  prospective  subscribers  or  users  of  its  tele- 
phone. Of  a  list  of  nine  hundred  and  fifty-four  persons  given 
as  prospective  subscribers  to  The  Queen  City  Telephone  Com- 
pany, seventy-seven  are  residents  of  Covington,  Newport,  and 
cities  and  yillages  other  than  Cincinnati,  and  six  hundred  and 
twenty  already  have  telephones,  leaving  only  three  hundred  and 
thirty-four  to  be  supplied  with  telephone  accommodations  with 
which  they  are  not  already  provided. 

.  "  *It  further  appears  that  the  above  prospective  subscribers 
were  obtained  under  contracts  or  promises  by  which  no  charge 
was  to  be  made  for  telephones  until  ten  thousand  subscribers 
therefor  had  been  obtained. 

**  'Another  important  fact,  in  consideration  of  this  question, 
is  the  present  telephone  service  in  Cincinnati.  The  City  of 
Cincinnati  was  one  of  the  first  cities  to  avail  itself  of  the  use 
of  the  telephone,  and  the  company  introducing  such  use  has 
been  in  charge  of  our  system  from  the  beginning.  It  has,  in  all 
the  requirements  of  telephone  service,  kept  up  with  the  de- 
mands of  the  hour.  There  is  no  evidence  that  telephone  service 
in  any  city  is  superior  to  that  of  Cincinnati.  Without  compul- 
sion on  the  part  of  the  cfties  it  has  placed  its  wires  in  under- 
ground conduits  as  rapidly  as  could  be  expected,  and  the  prin- 
cipal streets  have  substantial  and  improved  conduits  for  the 
wires  of  such  company.  It  has  some  twenty  thousand  telephones 
in  use  in  Cincinnati  and  vicinity,  and  its  facilities  have  been 
increased  during  the  past  year,  so  as  to  permit  an  increase  in 
the  number  of  its  subscribers  at  the  rate  of  about  four  hundred 
per  month.  There  seems  to  be  no  complaints  as  to  the  service 
furnished  by  the  local  company,  except  as  to  such  inconven- 
iences as  necessarily  accompany  the  operation  of  any  telephope 
system.  The  rates  charged  by  the  present  company  compare 
favorably  with  the  rates  charged  by  companies  in  other  large 
cities  in  the  country  for  similar  service,  and  such  rates  have, 
from  time  to  time,  been  voluntarily  reduced  or  modified  by  the 
company  as  business  expediency  indicated.  In  the  adoption 
and  substitution  of  improved  apparati  or  methods  the  company 
has  kept  pace  with  the  inventions  of  the  asre.  Its  long-distance 
service,  by  reason  of  its  double  metallic  circuit,  has  been  satis- 
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factory,  while  the  long-distance  service  promised  by  any  of  the 
applicant  companies,  in  view  of  their  lack  of  substantial  lines, 
even  where  in  operation  outside  of  Cincinnati,  would  never  be 
satisfactory  to  the  citizens  of  Cincinnati  after  having  been  ac- 
customed to  the  eflScient  service  of  the  local  company.  The  evi- 
dence further  shows  that  the  local  company,  wherever  satisfac- 
tory long-distance  service  can  be  had  through  companies  in 
operation  outside  of  Cincinnati,  the  local  company  has  been 
willing,  upon  reasonable  terms,  to  make  arrangements  for  ex- 
change of  service. 

*'  *It  is  almost  universally  conceded  that  in  localities  where 
two  telephone  systems  are  in  operation,  the  possession  by  the 
subscribers  of  both  telephones  is  a  necessity.  The  business  man, 
physician  and  lawyer  can  not  undertake  to  dictate  to  the  per- 
sons with  whom  they  are  doing  business  which  telephone  must 
be  used.  It  therefore  becomes  necessary,  in  order  to  do  business 
generally,  to  have  both  telephones.  This  means  a  double  ex- 
pense for  telephones.  Ordinarily,  competition  reduces  prices, 
but  if,  as  is  shown,  by  the  evidence  adduced  before  this  com- 
mittee, sixty  per  cent,  of  the  subscribers  in  localities  where 
there  is  a  double  system  must  have  two  telephones,  then,  un- 
less the  price  of  each  is  less  than  one-half  of  the  cost  of  proper 
telephone  service,  competition  would  result  only  in  an  increased 
price  for  telephone  service. 

'*  *To  your  committee  any  of  the  reasons  given  for  the  grant- 
ing of  any  of  the  applications  above  mentioned  are  equally  ap- 
plicable to  all,  and  the  reasons  for  not  granting  to  any  are 
alike  applicable  to  all. 

**  *  We  therefore  recommend  that  the  applications  above  men- 
tioned are  rejected. 

"  *  Respectfully  submitted, 

**  'Joseph  Schweninger, 
**  'Michael  Mullen, 
**  'James  Keen  an, 
"  'E.  0.  Bathgate, 
**  'Louis  Schueler, 
'*  'Committee  on  Telephones,  Telegraphs  and  Conduits/ 

"On  the  25th  day  of  January,  1904,  the  Council  of  the  City 
of  Cincinnati  adopted  said  report,  and  in  pursuance  thereof  re- 
fused to  pass  the  ordinance  set  forth  in  the  petition. 

"This  defendant  further  says  that  at  the  time  when  said  or- 
dinance above  referred  to  was  presented  to  council  for  passage, 
three  other  companies,  to-wit,  The  Cincinnati  Telephone  Com- 
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pany,  The  Interstate  Telephone  Company  and  The  Pitzsimmona 
Telephone  Manufacturing  Company  presented  to  said  council 
for  passage  ordinances  fixing  the  mode  of  use  of  the  streets  of 
said  city  by  said  several  companies;  that  said  ordinances  were 
referred  to  said  committee  on  telephones,  telegraphs  and  con- 
duits, and  on  the  25th  day  of  January,  1904,  the  Council  of 
the  City  of  Cincinnati,  in  pursuance  of  the  report  of  said  com- 
mittee, refused  to  pass  any  of  said  ordinances  presented  by  said 
companies;  that  thereupon,  on  the  following  day,  January  26,. 
1904,  the  plaintiff  herein  and  said  three  other  telephone  com- 
panies filed  an  application  in  this  court,  asking  that  this  court 
fix  the  mode  of  the  use  of  the  streets  of  said  city  by  said  com- 
panics  for  telephone  purposes,  all  of  which  actions  are  still 
pending.  n 

**This  defendant  further  says  that  all  the  streets  in  the  City 
of  Cincinnati,  in  the  business  portion  thereof,  and  the  majority 
of  said  streets  in  the  residence  portion  and  the  outlying  districts 
have  been  permanently  improved,  either  with  granite,  asphalt, 
brick,  bowlder  or  macadam ;  that  in  the  various  streets  and  high- 
ways of  said  city  there  is  now  an  underground  network  of  tele- 
phone, telegraph,  electric  light  conduits,  gas,  sewer  and  water 
pipes,  with  the  various  manholes  and  fire  cisterns  used  in  con- 
nection therewith;  that  at  the  intersection  of  the  principal 
streets  such  conduits,  pipes,  manholes  and  other  structures  now 
occupy  so  great  a  proportion  of  the  streets  that  it  is  dangerous, 
if  not  impossible,  to  permit  a  further  use  of  the  streets,  for 
such  purposes ;  that  in  said  city  it  is  the  uniform  custom  to  per- 
mit property  owners  to  utilize  the  space  underneath  the  side- 
Walk  as  far  as  the  curb  for  the  purposes  of  their  buildings ;  that 
in  the  continued  growth  of  said  city  such  space  as  is  not  now 
used  for  underground  purposes  will  be  necessary  to  be  used  in 
the  extension  of  the  system  of  underground  purposes  by  the 
city  and  other  purposes  now  having  a  right  to  use  the  streets 
for  such  purposes. 

**This  defendant  further  says  that  The  Cincinnati  &  Suburb- 
an Bell  Telephone  Company,  a  corporation  under  the  laws  of 
Ohio,  now  owns  and  operates  a  telephone  exchange  and  system 
of  wires  for  telephone  purposes  through  conduits  and  upon  poles 
in  the  streets  and  highways  of  the  City  of  Cincinnati  under  an 
agreement  with  said  defendant  for  the  maintenant*e  and  use  of 
telephone  conduits  and  poles;  that  said  company  occupies  all 
of  the  business  portion  and  a  large  part  of  the  residence  por- 
tion with  underground  conduits,  to-wit,  all  that  portion  between 
Freeman  and  Eggleston  avenue,  and  the  Ohio  River  and  Mc- 
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Mickcn  avenue,  together  with  many  other  thoroughfares  lead- 
ing in  the  suburbs  of  the  city,  and  that  witii  these  facilities 
and  pole  lines  in  outlying  portions  it  is  able  to  and  it  has  sup- 
plied all  the  demands  made  or  existing  within  the  city  for  tele- 
phone service ;  that  no  further  occupancy  of  the  streets  or  high- 
ways is  at  all  necessary  for  the  purpose  of  such  service,  and 
that  further  occupancy  for  the  same  would  incommode  the  pub- 
lic in  the  use  of  such  streets  and  highways,  and  would  cause 
additional  expense  to  the  residents  and  business  concerns  of  the 
city;  and  if  the  plaintiff  were  permitted  to  occupy  and  should 
occupy  the  streets  and  highways  of  the  city  for  telephone  pur- 
poses, and  much  more  if  the  applicants  aforesaid  or  any  future 
applicants  were  permitted  so  to  do,,  and  should  occupy  said 
streets  and  highways,  such  occupancy  would,  in  operation  and 
effect,  divert  the  said  streets  and  highways,  especially  in  the 
business  portion  of  the  city,  from  their  original  and  legitimate 
purposes  and  uses,  and  prevent  the  further  growth  and  extension 
of  the  uses  to  which  the  said  City  of  Cincinnati  ought  to  and  will 
be  compelled  to  apply  them ;  and  that  under  these  circumstances 
and  facts  it  was  impracticable,  as  in  substance  and  effect  stated 
in  the  report  above  set  out,  for  the  city  to  formulate  the  terms 
of  or  to  enter  into  an  agreement  with  the  plaintiff,  or  the  other 
applicants  above  mentioned,  for  the  occupancy  of  its  streets  and 
highways  for  the  further  telephone  use  and  service,  and  that 
in  consequence  it  did  not  unreasonably  refuse  to  adopt  the  or- 
dinance which  plaintiff  presented  and  sought  to  have  passed 
either  as  the  ordinance  was  written  or  as  it  could  reasonably  be 
amended.  By  reason  thereof,  said  Cincinnati  &  Suburban  Bell 
Telephone  Company  claims  an  interest  in  the  streets  and  high- 
ways of  said  city  superior  to  any  right  which  plaintiff  may 
acquire. 

''This  defendant  denies  all  other  allegations  in  plaintiff's 
petition  not  herein  expressly  admitted. 

** Wherefore,  this  defendant  prays  that  said  The  Cincinnati 
Telephone  Company,  The  Interstate  Telephone  Company,  The 
Pitzsimmons  Manufacturing  Telephone  Company  and  The  Cin- 
cinnati &  Suburban  Bell  Telephone  Company  be  made  parties 
herein,  and  be  required  to  set  up  their  several  claims  to  rights 
in  the  streets  of  the  City  of  Cincinnati,  and  for  all  other  and 
proper  relief. 

'*Chas.  J.  Hunt, 

'^City  Solicitor. 

''.(Duly  verified)." 
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To  which  said  telephone  company  replied  as  follows: 

*'Now  come  the  plaintiff,  and  by  way  of  reply  to  the  defend- 
anty  says  that  it  admits  that  the  ordinance  transmitted  to  council 
by  the  plaintiff,  was  referred  by  council  to  its  committee  on 
telephones,  telegraphs  and  conduits  in  connection  with  the  ap- 
plication of  three  other  companies  for  passage  of  similar  ordi- 
nances, and  admits  that  said  committee  made  the  report  set  out 
in  said  answer,  and  thai  the  Council  of  the  City  of  Cincinnati 
adopted  said  report  on  the  25th  day  of  January,  1904,  and 
refused  to  pass  the  ordinance  described  in  the  i)etition,  or  any 
other  ordinance,  and  refused  to  agree  with  the  plaintiff  herein 
as  to  the  mode  and  manner  of  occupying  the  streets  of  the  City 
of  Cincinnati  for  its  purposes.  And  admits  that  at  the  time 
said  ordinance  above  referred  to  was  presented  to  council,  three 
other  companies  presented  similar  ordinances  to  council,  and 
denies  each  and  every  other  allegation  in  said  answer  con- 
tained. 

' '  C.   B    l^ATTHEWS 

'*  (Duly  verified.)  ''Plaintiff's  Attorney/' 

The  case  was  heard  on  evidence  at  length,  and  argued  by 
counsel,  and  the  court  made  the  following  finding  and  decree : 

**This  cause  came  on  for  hearing  upon  the  pleadings  and  the 
evidence,  and  was  argued  by  counsel,  and  the  court  being  fuUy 
advised  in  the  premises,  finds: 

**  First  That  the  plaintiff  is  a  corporation  incorporated  and 
organized  under  the  laws  of  the  state  of  Ohio,  for  the  purpose 
of  building,  owning,  maintaining  and  operating  a  system  of 
telephone  and  telegraph  lines  and  conducting  a  telephone  and 
telegraph  business  in  the  City  of  Cincinnati  and  elsewhere,  and 
is  authorized  to  bring  this  proceeding,  and  that  the  defendant 
is  a  municipal  corporation  and  a  city  under  the  laws  of  this 
state. 

**  Second.  That  on  the  12th  day  of  October,  1903,  the  plain- 
tiff by  authority  of  its  board  of  directors,  applied  to  the  de- 
fendant, through  its  council,  for  the  purpose  of  coming  to  an 
agreement  with  said  city  as  to  the  mode  of  use  of  the  streets, 
alleys,  public  ways  and  other  public  property  of,  and  within 
the  limits  of  said  city  for  its  lines,  but  said  city  on  January 
25,  1904,  refused  to  agree  with  the  plaintiff  upon  the  mode  of 
use  of  such  streets,  alleys,  public  ways,  and  other  public  prop- 
erty for  the  purposes  of  its  telephone  and  telegraph  lines  and 
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system,  upon  any  terms,  and  that  it  is  necessary  for  said  plaint- 
iff to  use  said  streets,  alleys  and  public  ways. 

**  Third.  That  all  steps  had  been  taken  and  all  the  events 
had  transpired  and  happened  at  the  time  of  the  filing  of  the 
petition  herein,  authorizing  the  plaintiff  to  apply  to  this  court 
to  fix  the  mode  of  use  of  such  streets,  alleys,  public  ways  and 
other  public  property  for  the  purposes  aforesaid.  Therefore, 
the  court,  coming  now  to  direct  the  mode  of  such  use,  directs 
that  the  plaintiff  shall  use  the  streets,  alleys,  public  ways  of 
and  within  the  limits  of  said  City  of  Cincinneti  for  its  tele- 
phone lines  and  system  in  manner  following,  to-wit: 

**  (a)  That  in  the  district  of  the  said  city  bounded  as  fol- 
lows: Along  McMicken  avenue  from  the  intersection  of  Mc- 
Micken  avenue  and  Freeman  avenue,  to  the  intersection  of 
McMicken  avenue  and  Main  street;  from  there  along  Main 
street  to  the  intersection  of  Main  and  Liberty  streets;  from 
there  along  Liberty  street  to  the  intersection  of  Broadway  and 
Liberty  street;  from  there  along  Broadway  to  the  intersection 
of  Broadway  find  Eggleston  avenue ;  from  there  along  Eggleston 
avenue  to  the  intersection  of  Eggleston  avenue  and  Third  street; 
from  there  along  Third  street  to  the  intersection  of  Third  and 
Front  streets;  from  there  along  Front  street  to  the  intersection 
of  Front  street  and  Freeman  avenue;  from  there  along  Free- 
man avenue  to  the  place  of  beginning,  to-wit,  the  intersection 
of  McMicken  and  Freeman  avenues,  and  in  such  other  thickly 
settled  portions  of  the  city  as  said  plaintiff  may  from  time  to 
time  select;  all  its  wires  shall  be  placed  in  underground  con- 
duits or  subways,  and  no  poles  shall  be  erected  in  said  dic- 
triet  or  other  portions  of  the  city  where  the  wires  are  placed  in 
conduits,  except  for  distribution  of  wires  or  cables  from  con- 
duits or  subways  to  buildings,  and  all  such  poles  shall  be,  as 
far  as  possible,  located  in  alleys,  but  in  the  portion  of  said 
district  north  of  Liberty  and  east  of  Central  avenue,  pole  lines 
may  be  erected  in  the  localities  not  solidly  improved. 

**In  the  balance  of  the  territory  within  the  city  limits  said 
plaintiff  is  authorized  to  erect  in  the  streets,  alleys  and  pub- 
lic wajTB  the  necessary  poles  and  string  the  necessary  wires 
thereon  for  its  telephone  and  telegraph  lines,  but  reserving 
to  the  abutting  property  owners  all  their  existing  rights. 

"The  plaintiff  in  constructing  its  system  is  authorized  to 
construct  all  conduits,  pole  lines,  abutments,  manholes,  and 
house  and  exchange  connection  in  the  respective  districts  above 
named,  necessary  to  make  its  system  a  complete  working  system 
of  telephonic  communication. 
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"(6)  All  poles  which  are  to  be  used  and  erected  by  the 
plaintiff  shall  be  smooth  and  painted,  and  shall  be  located  and 
erected  under  the  supervision  of  the  board  of  public  service  of 
said  city  and  to  its  satisfaction,  and  the  wires  shall  in  no  case 
approach  nearer  than  twenty-five  feet  to  the  surface  of  any 
street,  alley,  public  way,  or  private  drive-way  over  or  along 
which  the  line  or  lines  of  said  plaintiff  may  pass,  and  all  lines, 
poles  and  conduits  shall  be  so  placed  as  not  to  injure  other 
telephone  and  telegraph  lines  and  other  structures  lawfully 
occupying  said  streets,  alleys  or  ways,  either  overhead  or  under 
the  surface ;  and  shall  be  further  so  placed  so  as  not  to  obstruct 
the  access  of  abutting  property  to  gas  mains,  water  mains  and 
sewers,  or  other  structures  in  said  streets  to  which  said  abut- 
ting property  owner  has  a  right  of  access. 

**  (c)  If  at  any  time  any  of  the  poles  or  conduits  erected  by 
the  plaintiff  under  the  provisions  of  this  decree  shall  interfere 
with  the  public  use  of  any  of  the  said  streets  or  property  of  the 
city  so  that  it  would  be  proper  and  advisable  to  order  a  change 
therein,  the  said  city  may  require  the  plaintiff  to  change  the 
location  or  construction  of  said  pole  or  poles  or  conduits  to 
some  other  practicable  location  or  design,  without  expense  to 
the  city. 

**(<i)  Prom  time  to  time  said  plaintiff  shall  before  enter- 
ing upon  the  construction  of  the  contemplated  work,  file  with 
the  board  of  public  service  plans  showing  the  location  and 
character  of  the  work  designed  to  be  constructed,  but  if  there 
is  anything  improper  in  the  location  or  design  shown  by  said 
plans,  said  board  shall  not  be  deprived  of  its  power  to  change 
the  same  so  as  to  adjust  the  location  and  character  of  the  work 
to  meet  the  conditions  existing  at  the  particular  locality,  and 
unless  so  changed  within  ten  (10)  days,  permits  shall  be  issued 
for  the  construction  thereof. 

**(e)  Said  plaintiff  shall,  upon  written  notice  from  the 
proper  authorities  of  said  city,  that  any  local  improvement, 
sewer  or  water  main  is  to  be  repaired  or  constructed  in  such 
a  manner  as  will  require  the  removal  or  altering  of  any  pole  or 
poles,  conduit  or  conduits,  remove  and  change  the  same  with- 
out cost  to  the  city  so  as  to  permit  the  construction  or  repair- 
ing of  said  improvement  where  ordered. 

**(/)  All  work  shall  be  done  in  a  thoroughly  workmanlike 
manner,  and  of  the  best  materials;  and  the  board  of  public 
service  shall  prescribe  the  manner  of  restoring  the  streets,  al- 
leys and  public  ways,  and  shall  be  permitted  to  appoint  an  in- 
spector or  inspectors,  at  plaintiff's  expense,  to  supervise  the 
work  of  restoration. 
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'*  (g)  Before  any  work  is  commenced,  the  plaintiff  shall  give 
a  bond  of  not  less  than  one  hundred  thousand  dollars  ($100,- 
000)  to  be  executed  by  a  surety  company  and  to  be  approved 
by  the  board  of  public  service,  conditioned  that  the  plaintiff 
will  restore  all  streets,  alleys  and  public  ways  where  excavated 
by  it,  and  that  the  points  and  along  the  lines  of  excavation, 
Baid  plaintiff  will,  for  a  period  of  three  years  thereafter,  keep 
the  excavated  parts  in  repair,  and  that  the  plaintiff  will  save 
the  city  harmless  from  any  liability  arising  out  of  the  con- 
struction or  alteration  of  the  plaintiff's  telephone  system. 

**(fc)  One  duct  in  the  conduits  and  one  cross-arm  on  the 
plaintiff's  poles  shall  be  reserved  to  the  city  for  use  for  its 
police  and  fire  alarm  service  wires. 

**The  plaintiff  shall  file  in  court  its  written  acceptance  of 
the  terms  prescribed,  within  twenty  days  from  the  entry  of 
this  order,  and  shall  pay  the  cost  of  this  proceeding. 

**To  all  of  which  the  defendant  excepts,  and  the  defendant 
having  given  its  notice  of  appeal  to  the  court  of  common  pleas, 
the  court  fixes  the  amount  of  the  appeal  bond  at  five  hundred 
dollars  ($500)." 

The  City  of  Cincinnati  prosecuted  error  to  the  court  of  com- 
mon pleas  and  that  court  reversed  the  judgment  of  the  pro- 
bate court.  The  opinion  of  Littleford,  J.,  is  found  in  2  N.  P. — 
N.  S.,  page  349. 

Did  the  court  of  common  pleas  err  in  its  judgment  of  re- 
versal T 

Some  of  the  questions  presented  in  this  record  have  been 
before  the  Supreme  Court  of  our  state,  in  the  case  of  Zanes- 
ville  V.  Telegraph  and  Telephone  Company,  reported  in  63  O.  S., 
442,  and  64  0.  S.,  67. 

In  the  63  O.  S.,  442,  the  court  by  a  divided  court,  held  Sec- 
tion 3461,  Revised  Statutes,  unconstitutional  and  on  a  re-hearing 
the  same  court,  two  judges  dissenting,  held  said  section  con- 
stitutional. 

The  telegraph  and  telephone  company  made  application  to 
the  City  Council  of  Zanesville  for  an  ordinance  for  the  use  of 
the  streets  of  said  city,  in  order  to  carry  on  its  business  in  said 
city.  Said  council  refused  to  come  to  any  agreement  with  said 
company,  and  thereupon  said  company  filed  its  petition  in  the 
Probate  Court  of  Muskingum  County  for  an  order  under  said 
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section.  Upon  a  hearing,  said  court  held  the  law  to  he  nn- 
eonstitutional,  and  dismissed  the  proceeding.  This  judgment 
was  affirmed  by  the  court  of  common  pleas.  The  judgment  of 
affirmance  was  reversed  by  the  circuit  court  of  said  county.  In 
the  63  0.  S.,  the  judgment  of  the  circuit  court  was  reversed  and 
on  a  re-hearing  in  the  64  0.  S.,  the  judgment  of  the  circuit 
court  was  affirmed.  The  only  question  considered  by  the  Su- 
preme Court  in  both  decisions,  it  might  be  said,  was  whether 
said  section  was  constitutional.  The  probate  court  had  so 
held  and  dismissed  the  petition  of  the  company  for  the  reason 
that  the  section  was  unconstitutional  In  the  63  0.  S.  the  opin- 
ion and  judgment  of  the  court  is  that  said  section  is  void  be- 
cause it  is  unconstitutional.  In  the  64  O.  S.  the  section  is  held 
to  be  constitutional. 

In  the  64  0.  S.,  the  court  say,  at  page  72: 

"The  only  question  that  has  engaged  the  attention  of  coun- 
sel and  the  court  on  each  of  the  hearings,  is  whether  the  pro- 
vision of  Section  3461  of  the  Revised  Statutes  which  confers 
jurisdiction  on  the  probate  court  to  direct  the  mode  of  con- 
structing a  telegraph  or  telephone  line  in  the  streets  of  a 
municipality,  when  its  authorities  and  the  company  are  un- 
able to  agree,  is  repugnant  to  the  Constitution  of  the  state ;  and 
the  sole  ground  of  the  attack  upon  the  constitutionality  of  the 
provision  alluded  to,  is  that  the  power  that  it  purports  to  con- 
fer on  the  court  is  purely  legislative  in  character." 

The  first  proposition  in  the  syllabus  in  the  case  in  the  64 
0.  S.  is  as  follows: 

*'The  distribution  of  the  powers  of  the  state,  by  the  Con- 
stitution, to  the  legislative,  executive  and  judicial  departments, 
operates,  by  implication,  as  an  inhibition  against  the  imposition 
upon  either,  of  those  powers  which  distinctively  belong  to  one 
of  the  other  departments." 

The  second  proposition  is  as  follows: 

**The  fact  that  a  power  is  conferred  by  statute  on  a  court  of 
justice,  to  be  exercised  by  it  in  the  first  instance  in  a  proceed- 
ing instituted  therein,  is,  itself,  of  controlling  importance  as 
fixing  the  judicial  character  of  the  power,  and  is  decisive  in 
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that  respect  unless  it  is  reasonably  certain  that  the  power  be- 
longs exclusively  to  the  legislative  or  executive  department.'* 

And  the  third  proposition  is  as  follows: 

'*The  institution  and  prosecution  of  a  proceeding  in  a  court 
comprehends  the  filing  of  a  proper  complaint,  process  for  bring- 
ing in  the  proper  parties,  and  a  judicial  inquiry  according  to 
established  rules  and  practice." 

These  three  propositions  are  the  basis  of  the  decision.  The 
court,  in  the  opinion,  discusses  Sections  3456,  3458  and  3459 
of  the  Bevised  Statutes,  and  says  that  Section  3461  is  not  dif- 
ferent in  its  nature  from  Section  3459. 

It  is  evident  from  a  reading  of  Section  3459  that  any  matter 
brought  before  the  probate  court  under  this  section  must  be 
concrete,  and  the  court  may  render  judgment  as  to  any  particu- 
lar and  definite  place  or  places  and  a  decree  in  general,  and 
not  dealing  with  any  particular  place  or  places  would  seem  to 
be  outside  of  the  provisions  of  the  statute,  and  would  be  legis- 
lative in  character. 

A  careful  reading  of  Section  3461  clearly  shows  that  what 
is  to  be  determined  by  the  probate  court,  when  the  munici- 
pal authorities  and  the  company  can  not  agree,  is  something 
concrete  and  definite,  and  not  general.    The  language  is: 

**When  any  lands  authorized  to  be  appropriated  to  the  use 
of  a  company  are  subject  to  the  easement  of  a  street,  alley, 
public  way,  or  other  public  use,  within  the  limits  of  any  city 
or  village,  the  mode  of  use  shall  be  such  as  shall  be  agreed  upon 
between  the  municipal  authorities  of  the  city  or  village  and  the 
company;  and  if  they  can  not  a^ree,  or  the  municipal  authori- 
ties unreasonably  delay  to  enter  into  any  agreement,  the  pro- 
bate court  of  the  county,  in  a  proceeding  instituted  for  the 
purpose,  shall  direct  in  what  mode  such  telegraph  line  shall  be 
constructed  along  such  street,  alley  or  public  way,  so  as  not 
to  incommode  the  public  in  the  use  of  the  same;  but  nothing 
in  this  section  shall  be  so  construed  as  to  authorize  any  munic- 
ipal corporation  to  demand  or  receive  any  compensation  for  the 
use  of  a  street,  or  alley,,  or  public  way,  beyond  what  may  be 
necessary  to  restore  the  pavement  to  its  former  state  of  use- 
fulness." 


426       CIBCUIT  COURT  REPORTS— NEW  SERIES. 

Queen  City  Telephone  Co.  v.  Cincinnati.       [Vol.  "^j  N.  S. 

■  ■■  ■  . 

And  while  all  the  streets  of  a  municipality  might  be  sub- 
jected to  the  use  of  the  company  by  the  probate  court  in  a 
proper  case  under  this  section,  that  could  only  be  done  by  a 
consideration  of  each  street  or  alley.  In  other  words,  the  section 
does  not  contemplate  that  the  probate  court  is  to  make  general 
regulations  as  to  all  the  streets  of  a  municipality.  This  would 
be  legislative. 

The  two  cases  cited  by  the  court  in  the  64  0.  S.,  as  authori- 
ties in  accord  with  the  decision  of  the  court,  deal  with  a  definite 
and  concrete  subject — both  are  bridge  cases.  One  is  as  to  the 
use  of  a  particular  bridge,  and  the  other  is  as  to  the  height  of 
a  span  of  a  bridge  across  the  Ohio  river  at  a  particular  place. 

In  the  63  0.  S.  the  court  cite  the  69  Conn.,  576,  as  sustain- 
ing its  holding  that  Section  3461  is  unconstitutional,  but  in  the 
64  0.  S.,  the  court  hold  that  that  case  had  no  application  to 
our  statute  for  the  reason  that  the  statute  of  Connecticut,  by 
its  provisions,  transferred  to  the  court  by  appeal,  all  the  pow- 
ers originally  vested  in  council  and  that  the  court  thereby  be- 
came vested  with  legislative  and  not' judicial  powers. 

It  is  quite  clear  from  these  decisions  that  this  section  (3461) 
is  constitutional,  and  in  a  proper  case  the  probate  court  has 
jurisdiction  to  render  a  judgment,  but  that  judgment  must  be 
a  judicial  determination  according  to  established  rules  and 
practice,  and  not  a  general  grant  as  to  the  use  of  all  the  streets 
of  a  municipality,  which  would  be  legislative,  and  simply  a 
substitution  of  a  court  for  a  council. 

The  distinction  between  the  legislative  and  the  judicial  pow- 
ers of  the  state  is  adhered  to  as  strictly  in  the  64  O.  S.  as  in 
the  63  0.  S. 

The  question  must  arise  in  every  case,  however,  whether  the 
court  has  exercised  the  power  granted  under  this  section  in  a 
proper  manner.  If  the  court  has  decided  a  judicial  question, 
it  is  within  the  power  of  the  statute ;  if  then,  on  the  other  hand, 
the  court  has  gone  beyond  and  without  the  statute  and  as- 
sumed legislative  powers,  it  is  without  the  statute  and  to  such 
extent  void. 
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This  brings  us  to  a  consideration  of  what  was  done  in  this 
€ase. 

The  petition  alleged  that  on  the  12th  day  of  October,  1903, 
The  Queen  City  Telephone  Company  made  application  to  the 
City  Council  of  the  City  of  Cincinnati,  under  the  laws  of  the 
state,  to  prescribe  a  manner  of  use  by  this  company,  of  the  streets, 
alleys  and  public  ways  and  other  public  property  of  the  said 
eity,  in  constructing  the  plaintiff's  lines,  telegraph  and  tele- 
phone, and  transmit  at  the  same  time  a  form  of  the  ordinance 
that  this  company  was  willing  to  accept. 

The  prayer  of  the  petition  asked  that  the  court  direct  in 
what  mode  the  plaintiff  may  construct  its  telephone  and  tele- 
graph line  along  the  streets,  alleys,  public  ways  and  public 
property  of  the  said  City  of  Cincinnati. 

The  gist  of  the  answer  is  that  as  to  the  principal  streets  of 
the  city,  it  would  greatly  incommode  the  public  and  would  be 
dangerous  to  the  public.  This  was  denied  by  the  telephone 
company.  On  the  trial,  the  city  offered  evidence  at  length  of 
a  high  character  to  sustain  its  allegations,  and  the  defendant 
offered  evidence  to  rebut  this.  So  that  here  was  an  issue  pre- 
sented in  the  pleadings  for  the  court  to  determine  according 
to  the  evidence. 

We  look  in  vain  through  the  decree  of  the  court  for  any 
judgment  on  the  issues  joined.  This  is  no  judicial  determina- 
tion of  a  judicial  question.  It  is  not  a  finding  and  the  judg- 
ment thereon.  It  is  not  in  substance  or  in  form,  a  decree.  In 
form  and  in  substance,  it  is  nothing  more  than  an  ordinance, 
an  act  of  legislation,  in  the  name  of  a  decree.  This  was  not 
intended  by  Section  3461,  and  if  intended,  would  be  uncon- 
stitutional.    The  court  clearly  misapprehended  its  power. 

Has  this  telephone  company  the  right  to  **  construct  and 
maintain  underground  wires  and  pipes  or  conduits,  and  other 
fixtures  for  containing,  protecting  and  operating  such  wires 
in  the  streets  and  public  ways ' '  of  the  City  of  Cincinnati  ?  If 
it  has  any  such  right,  it  must  be  found  to  have  been  clearly 
granted  by  statute.  The  right  of  eminent  domain  rests  in  a 
grant.    If  not  granted,  there  is  no  power.    Section  3471-1,  Re- 
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vised  Statutes,  provides  that  it  shall  be  unlawful  for  any  cor- 
poration, company  or  individual,  to  erect  any  telephone  or  tele* 
graph  pole  or  poles  within  that  portion  of  any  city  in  this 
state,  when  subways  have  been  constructed. 

In  a  large  portion  of  the  City  of  Cincinnati,  subways  have 
been  constructed  and  were  in  use  for  telegraph  and  tdephone 
purposes  before  this  suit  was  brought. 

The  first  provision  by  the  Legislature  of  Ohio  was  passed 
February  8,  1847,  authorizing  the  construction  of  electric  tele- 
graph lines  (45  0.  L.,  34,  now  found  in  Bates  (1904)  Stat- 
utes as  Section  3461-1,  Section  1),  and  is  as  follows: 

"Lines  of  electric  telegraphs  may  be  constructed  in  any 
place  so  they  do  not  incommode  the  public. — Any  person  or  per- 
sons may  be  and  are  hereby  authorized  to  construct  lines  of 
electric  telegraphs,  from  point  to  point,  upon  and  along  any 
of  the  public  roads  and  highways,  and  across  any  of  the  waters 
within  the  limits  of  this  state,  by  the  erection  of  the  necessary 
fixtures,  including  posts,  piers,  or  abutments  for  sustaining  the 
cord  or  wires  of  such  lines;  provided,  that  the  same  shall  not 
in  any  instance  be  so  constructed  as  to  incommode  the  public 
in  the  use  of  said  roads  or  highways,  or  endanger  or  injuriously 
interrupt  the  navigation  of  said  waters;  nor  shall  this  act  be 
so  construed  as  to  authorize  the  erection  of  any  bridge  across 
any  of  the  waters  of  this  state." 

« 

This  was  followed  by  a  further  grant  of  the  Legislature  on 
May  1,  1852  (50  O.  L.,  287,  S.  &  C,  299,  and  in  Bates  [1904] 
as  Section  3454),  and  is  as  follows: 

^'Powers  of  companies. — A  magnetic  telegraph  company  here- 
tofore or  hereafter  created  may  construct  telegraph  lines,  from 
point  to  point,  along  and  upon  any  public  road,  by  the  erection 
of  the  necessary  fixtures,  including  posts,  piers,  and  abutments 
necessary  for  the  wires;  but  the  same  shall  not  incommode  the 
public  in  the  use  of  such  road. ' ' 

They  are  in  substance  the  same  and  the  first  provision  not 
having  been  repealed,  they  should  be  read  together. 

It  is  a  well  settled  rule  of  construction  that  a  statute  must 
be  read  in  the  light  of  the  conditions  that  existed  at  the  time 
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of  the  passage  of  the  act  in  order  to  ascertain  the  meaning  of 
the  Legislature.  And  in  matters  of  this  kind,  the  court  will 
take  judicial  notice  of  such  conditions.  The  common  ordinary 
way  in  which  telegraph  lines  were  constructed  and  used,  in 
Ohio,  and  elsewhere  in  the  United  States,  a4;  the  time  of  the  pass- 
age of  these  acts,  and  up  to  the  present  time,  was  by  an  above 
ground  or  overhead  construction  by  means  of  posts  or  poles 
set  in  the  ground  upon  which  wires  were  sustained.  This  mode 
and  construction  of  telegraph  lines  is  now  universal  in  all 
points  of  Ohio,  except  in  a  few  of  the  most  populous  cities  of 
the  state,  and  it  still  largely  prevails  in  the  most  populous 
cities  except  upon  certain  of  the  busiest  streets ;  and  this  is  the 
condition  in  the  City  of  Cincinnati  today,  and  up  until  the  pass- 
age of  Section  3471,  Section  1,  in  1891,  the  construction  was 
all  overhead. 

Bead  with  reference  to  the  conditions  that  have  existed  in 
this  state  up  to  the  passage  of  the  last-named  section  in  1891, 
there  seems  no  reason  to  doubt  but  what  the  mode  of  construc- 
tion provided  for  in  Sections  3454  and  3461-1,  Section  1,  was  an 
overhead  construction,  by  means  of  posts  planted  in  the  ground 
upon  which  wires  or  cords  were  strung.  Every  word  used  in 
these  sections  is  appropriate  to  describe  such  a  construction, 
and  no  word  indicates  any  other  idea,  unless  it  is  the  word 
*' fixtures,''  but  evidently  this  word  is  used  in  connection  with 
the  words  ** posts,  piers  and  abutments,"  and  are  such  fixtures 
as  would  be  necessary  and  proper  for  an  overhead  construc- 
tion. 

The  Legislature  having  clearly  expressed  itself  as  to  one 
mode  and  manner  of  construction  of  telegraph  lines,  by  fit 
and  apt  language,  it  would  only  be  reasonable  to  conclude  that 
if  another  and  entirely  different  mode  of  construction  was  in- 
tended to  be  granted,  other  and  different  words  would  be  used 
which  would  clearly  describe  the  other  and  different  mode  of 
construction.  These  sections  remained  unaltered  from  the  time 
of  their  passage  until  April  8,  1891,  when  Section  3471-1,  Sec- 
tion 1,  was  passed.  During  all  this  time,  all  over  the  state  and 
in  every  city,  village  and  hamlet,  telegraph  and  telephone  com- 
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panies  constructed  and  maintained  a  pole  or  overhead  construc- 
tion. But  there  came  a  time  when  this  mode  of  construction  in 
certain  of  the  busiest  portions  of  our  cities,  greatly  discom- 
moded the  public,  and  was  difficult  to  be  maintained  by  the 
corporation,  and  a  new  mode  of  construction  and  operation  of 
these  lines  became  necessary  and  the  result  was  that  the  Leg- 
islature on  April  8,  1891,  passed  the  following  act  (Vol.  88,  0. 
L.,  page  296) : 

"Section  1.  Be  it  enacted  by  the  Oeneral  Assembly  of  the 
State  of  Ohio,  that  any  company  organized  under  the  laws  of 
this  or  any  other  state,  and  owning  and  operating  a  telephone 
exchange  in  any  city  in  this  state,  may  construct  and  maintain 
underground  wires  and  pipes,  or  conduits  and  other  fixtures  for 
containing,  protecting  and  operating  such  wires  in  the  streets 
find  public  ways  of  said  city,  when  the  consent  of  such  city  has 
been  obtained  therefor." 

This  act  provides  that  any  company  organized  under  the  laws 
pf  this  or  any  other  state,  and  owning  and  operating  a  tele- 
phone exchange  in  any  city  of  the  state,  may  construct  and 
maintain  underground  wires  and  pipes,  or  conduits  and  other 
fixtures  for  constructing  such  wires  in  the  streets  of  said  city. 
It  will  be  noticed  that  this  law  made  no  provision  for  an  under- 
ground construction  for  telegraph  companies. 

This  law  was  amended  May  8,  1894  (91  0.  L.,  205),  which  is 
now  Section  3471-1,  Section  1,  Bates'  Statutes.  This  section, 
as  it  now  stands,  provides  that  any  company  organized  under 
the  laws  of  this  state  or  of  any  other  state,  and  owning  and 
operating  a  telephone  exchange  or  doing  a  telegraph  business 
in  any  city  in  this  state,  may  construct  and  maintain  under- 
ground wires  and  pipes,  or  conduits  and  other  fixtures  for  con- 
taining, protecting  and  operating  such  wires  in  the  streets  and 
public  ways  of  said  city,  when  the  consent  of  such  city  has 
been  obtained  therefor.  The  section  further  provides  that  it 
shall  be  unlawful  for  any  company  to  erect  any  telephone  or 
telegraph  pole  or  poles  within  that  portion  of  the  city  where 
subways  have  been  constructed.  It  further  provides  that  the 
act  shall  not  apply  to  existing  telegraph  companies  until  such 
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companies  have  authority  and  time  to  construct  subways.  It 
must  be  conceded  that  this  section,  as  it  now  stands,  is,  in 
effect,  a  legislative  declaration  that  the  right  to  any  telephone 
or  telegraph  company  to  construct  and  maintain  underground 
wires  in  pipes  or  conduits  in  any  street  in  any  city  in  this 
state,  did  not  hitherto  exist,  and  that  the  companies  who  are 
granted  these  rights  by  this  section,  get  such  rights  by  virtue 
of  this  section,  and  none  other,  and  that  any  company  that 
does  not  come  under  the  provisions  of  this  section,  has  no  right 
to  construct  and  maintain  an  underground  system. 

I  think  there  can  be  no  question  but  what  this  section  ap- 
plies to  telephone  and  telegraph  companies  in  existence  at  the 
time  of  the  passage  of  the  act,  as  well  as  to  those  companies 
which  may  come  into  existence  after  its  passage.  The  language 
is  any  company  owning  and  operating  a  telephone  exchange  or 
doing  a  telegraph  business  in  any  city  in  this  state.  This  lan- 
guage would  apply  as  well  to  companies  in  existence  as  to 
those  which  may  afterwards  come  into  existence.  If  there 
could  be  any  question  as  to  this,  it  would  seem  to  be  made  clear 
by  the  proviso  contained  in  the  section  which  reads  as  follows: 

"Provided  that  this  section  shall  not  apply  to  existing  tele- 
graph companies  until  such  companies  shall  have  authority  and 
sufficient  time  to  construct  subways." 

If  this  section  only  applied  to  existing  companies,  there  would 
be  no  occasion  to  speak  of  ** existing  telegraph  companies"; 
furthermore,  there  could  be  no  reason  why  it  should  not  apply 
to  now  existing  as  well  as  to  pre-existing  companies.  Whether  the 
company  was  in  existence  or  not  could  not  be  of  importance; 
the  most  important  matter  was  the  placing  of  the  wires  under- 
ground in  the  streets  of  the  city,  when  the  consent  of  the  city 
was  obtained.  It  would  be  difficult  to  understand  why  it  would 
be  necessary  for  a  company  in  existence,  which  owned  and 
operated  a  telephone  exchange  in  a  city,  to  first  obtain 
the  consent  of  the  city  to  place  its  wires  in  conduits  under- 
ground, while  a  company  not  then  in  existence,  and  which  was 
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not  owning  and  operating  a  telephone  exchange,  might  place 
its  wire  in  conduits  underground  in  the  streets  of  a  city  with- 
out the  city's  consent. 

We  must  therefore  look  to  the  act,  and  ascertain  what  com- 
panies may,  when  the  consent  of  the  city  is  obtained,  construct 
and  maintain  underground  wires  in  pipes  and  conduits  in  the 
streets  and  public  ways  of  the  city. 

The  statute  says  that  any  company  organized  under  the  laws 
of  this  or  of  any  other  state  and  owning  and  operating  a  tele- 
phone exchange,  or  doing  a  telegraph  business,  in  any  city  in 
this  state,  may  construct  and  maintain  underground  wires  and 
pipes  or  conduits,  etc.,  with  the  consent  of  the  city.     It  is 
admitted  that  The  Queen  City  Telephone  Company  did  not 
own  and  operate  a  telephone  exchange  in  the  City  of  Cincin- 
nati.    It  must,  therefore,  be  apparent  that  this  company  can 
have  no  right  to  construct  an  underground  system  by  virtue  of 
this  section,  for  the  section  clearly  and  specifically  says,  that 
any  telephone  company  owning  and  operating  a  telephone  ex- 
change and  any  telegraph  company  doing  a  telegraph  business 
in  any  city  in  this  state,  may,  with  the  consent  of  such  city, 
use  the  streets  for  underground  wires.     There  does  not  seem 
to  be  any  room  to  question  what  is  meant  by  the  words  used 
in  this  act.    The  statement  is  plain  and  direct  to  the  effect  that 
a  telephone  company  owning  and  operating  a  telephone  ex- 
change and  any  telegraph  eimpany  doing  «a  telegraph  business 
in  any  city  in  this  state,  may  construct  and  maintain  under- 
ground wires.     There  is  no  authority  given  to  any  other  kind 
of  a  company  to  construct  and  maintain  underground  wires  in 
the  streets  of  any  city  in  this  state.     Many  reasons  might  be 
given  why  the  Legislature  has  limited  the  right  to  telephone 
companies  owning  and  operating  a  telephone  exchange  and  to 
telegraph  companies  doing  a  telegraph  business  in  the  cities 
in  the  state,  to  use  an  underground  system  of  wires  in  the 
streets  of  the  cities  of  the  state,  but  with  the  wisdom  of  the 
act   the  court  is  not  concerned,  for  that  is  within  the  province 
of  the  Legislature.    If  the  meaning  of  the  act  is  clear  and  cer- 
tain, the  only  duty  resting  on  the  court  is  to  give  it  effect  and 
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carry  it  into  execution.  If,  however,  the  meaning  is  indefinite 
and  uncertain,  the  court  may  well  consider  the  reasonableness 
of  any  construction  contended  for  in  order  to  ascertain  the  true 
meaning  of  the  act,  but  the  meaning  of  this  act  is  too  plain  to 
admit  of  question. 

If  I  am  correct  in  my  conclusions,  this  company  has  no  right 
to  construct  and  maintain  underground  wires  in  any  city  in 
this  state.  It  does  not  have  any  such  right  given  by  Section 
3454  and  3461-1,  Section  1,  which  we  hold  only  authorized  a 
pole  or  overhead  construction,  and  it  does  not  get  any  such  right 
from  Section  3471-1,  Section  1,  for  that  section  confers  such 
right  only  on  a  telephone  company  owning  and  operating  a 
telephone  exchange,  and  this  company  does  not  own  and  ope- 
rate a  telephone  exchange  in  this  city,  and  these  sections  are 
the  only  ones  found  in  our  statute  which  purport  to  grant  to 
such  companies  power  to  construct  and  maintain  these  lines. 

Another  question  has  arisen  in  the  case,  and  that  is,  as  to  the 
right  of  the  Queen  City  Company  to  maintain  the  action  in 
the  probate  court. 

We  are  of  the  opinion  that  this  case  should  come  under  the 
rule  as  laid  down  in  the  case  of  Powers  v.  The  Railway  Com- 
pany, 33  0.  S.,  429,  wherein  it  is  held  that — 

"Where  a  railroad  company  proceeds  to  appropriate  lands 
for  its  use,  it  is  essential  to  a  judgment  of  condemnation  that 
it  should  prove  its  corporate  existence  and  that  it  has  com- 
plied with  the  law  giving  it  the  right  to  exercise  the  power  of 
eminent  domain. 

**It  is  essential  to  the  exercise  of  eminent  domain  for  the 
company  to  prove  that  it  has  fully  organized  by  the  election  of 
directors."    •    •    • 

In  the  64  0.  S.,  our  Supreme  Court  say,  that  this  action  is 
in  the  nature  of  an  appropriation  proceeding,  and  this  being 
so,  we  see  no  reason  why  it  should  not  apply  as  well  to  a  tele- 
phone company  as  a  railroad  company. 

Without  going  into  a  review  of  the  facts  in  this  case,  we 
deem  it  sufficient  to  say  that  the  law  of  the  state  applicable  to 
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the  formation  of  the  company  and  the  election  of  directors 
has  not  been  fully  complied  with. 


Jelke,  J. 

I  concur  in  the  conclusion  reached  by  Swing,  J.,  especially 
in  his  construction  and  application  of  Revised  Statutes,  3461. 

While  the  question  of  the  constitutionality  of  this  section  is 
not  open  to  us,  having  been  determined  by  the  Supreme  Court 
to  be  constitutional,  I  am  of  opinion  the  action  of  the  probate 
court  herein  was  an  unconstitutional  construction  and  appli- 
cation of  that  law. 

The  decree  of  the  probate  court  was  pure  municipal  legisla- 
tion, and  no  act  of  the  Legislature  can  make  an  act  legislative 
in  its  very  essence,  judicial  in  nature,  and  no  construction  or 
application  of  a  constitutional  law  should  be  made  or  can 
constitutionally  be  made  which  would  work  out  that  effect. 

I  dissent  from  that  part  of  the  opinion  which  limits  the  com- 
bined application  of  Revised  Statutes,  3454,  and  Revised  Stat- 
utes, 3471-1,  to  overhead  construction  and  companies  now  in 
existence,  and  having  and  operating  a  switch-board  or  exchange, 
as  such  construction  would  be  contrary  to  the  Constitution,  as 
tending  to  create  a  monopoly. 

I  further  concur  in  the  conclusion  that  The  Queen  City  Tele- 
phone Company  was  not  properly  organized  to  apply  for  or  to 
receive  a  grant. 

C,  B.  Matthews,  for  plaintiff  in  error, 

Charles  J.  Hunt,  Corporation  Counsel,  for  the  City  of  Cin- 
cinnati. 

Peck,  Shaffer  &  Peck,  John  W,  Warrington  and  Miller  Out- 
calt,  for  The  Cincinnati  &  Suburban  Bell  Telephone  Company. 
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ELECTION  or  WIDOW. 

[Circuit  Court  of  Columbiana  County.] 

Anna  Iiaura  Mellingeb  v.  Albert  W.  Mellingeb  bt  al. 

Decided,  October  Term,  1904. 

Widow — CancelUUian  of  Election  of— Under  Section  5964,  Revised 
Statutes. 

A  deputy  clerk  of  the  probate  court  has  no  authority  under  Section 
5964,  Reviaed  Statutes,  to  receive  the  election  of  a  widow  to  take 
under  the  will  of  her  deceased  huaband;  and  when  such  election 
Is  made  before  a  deputy  clerk,  the  same  will  be  canceled  and 
vacated  upon  a  suit  In  equity  for  that  purpose. 

Cook,  J.;  Ijaubie,  J.,  and  Burrows,  J.,  concur. 

Appeal  from  common  pleas  court. 

The  question  made  in  this  case  is  upon  the  election  of  a  widow 
to  take  under  the  will  of  her  deceased  husband. 

On  the  10th  day  of  October,  1901,  Melchor  Mellinger  died 
testate.  On  the  30th  day  of  October  of  the  same  year  the  will 
was  probated  and  the  widow,  plaintiff,  elected  to  take  under 
the  will. 

The  election  was  taken  by  Miss  Atchison,  who  was  said  by 
counsel  to  be  deputy  probate  judge,  but  in  fact  under  the  statute 
could  only  be  deputy  clerk  of  the  probate  court  (Section  533, 
Revised  Statutes). 

The  object  of  this  action  is  to  cancel  the  election  to  take  under 
the  will  made  in  the  probate  court. 

In  the  case  of  Davis  et  al  v.  Davis,  11  0.  S.,  386,  it  Tvas 
determined  that  the  party  is  entitled  to  such  relief  where  the 
election  was  procured  by  fraud  or  imposition  or  entered  under 
such  a  mistake  as  would  justify  its  rescission. 

It  is  claimed  by  plaintiff  that  she  was  not  fully  informed  of 
her  rights  under  the  law  by  Miss  Atchison,  as  required  by  Sec- 
tion 5964  of  the  Revised  Statutes,  and  the  evidence  supports 
her  claim ;  but  the  more  important  question  is  was  she  informed 
at  all. 
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What  authority  had  Miss  Atchison,  as  deputy  clerk,  to  take 
the  election  f  She  could  perform  such  clerical  or  ministerial 
duties  only  as  pertained  to  her  as  clerk  of  the  court  {Warwick 
V.  State,  25  0.  S.,  21). 

Taking  the  election  of  a  widow  and  advising  her  of  her  rights 
xuider  the  will,  and  under  the  law,  are  judicial  functions  and 
can  only  be  exercised  by  the  judge  in  his  judicial  capacity.  In 
giving  such  advice  he  must  know  the  law  and  exercise  judgment 
and  judicial  discretion  in  ascertaining  whether  or  not  the  widow 
understands  her  rights.  What  would  a  mere  deputy  clerk  who 
has  possibly  been  in  the  office  but  a  few  weeks  or  months,  know 
about  her  rights  under  the  will  or  the  law?  Indeed,  it  is  diffi- 
cult sometimes  for  those  well  versed  in  the  law  to  know  what 
a  beneficiary's  rights  are  under  a  will.  Section  5964  seems  to 
provide  that  the  advice  must  be  given  by  the  judge.    It  says: 

'*It  shall  be  the  duty  of  the  court  to  explain  the  provisions 
of  the  will,  the  rights  under  it,  and  by  law,  in  the  event  of  a 
refusal  to  take  under  the  will." 

Decree  will  be  entered  as  prayed  for  in  the  petition,  that  the 
entry  in  the  probate  court  be  canceled  and  vacated,  and  the 
plaintiff  restored  to  her  rights  in  the  same  manner  as  if  no  such 
entry  of  election  had  been  made. 

8,  W.  Ramsey,  for  plaintiff. 

C  8.  Speaker,  for  defendants. 
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TRIAL  POR.  HOMICIDE. 

[Circuit  Court  of  Morgan  Couaty.] 

Wilbur  E.  Wray  v.  The  State  op  Ohio. 

Decided,  November,  1904. 

Criminal  Law — Statement  by  Counsel  for  the  State  (u  to  what  He 
Expects  to  Prove — 2Jot  Misconduct  Because  the  Evidence  is  Held 
Incompetent t  When — Effect  of  Failure  to  Request  Charge — Homi- 
cide— Indictment — Two  Mortal  Wounds—Proof  as  to^Self  De- 
fense, 

1.  In  a  criminal  case,  where  counsel  for  the  state,  in  his  statement  of 

the  case  under  Section  7300,  Revised  Statutes,  in  good  faith  refers 
to  evidence  he  expects  to  offer  in  support  of  the  charge  against 
the  defendant,  and  it  turns  out  that  such  evidence  is  incompetent, 
and  is  not  admitted,  or  offered,  and,  objection  being  made  at  the 
time,  the  court  overruled  the  objection,  it  is  not  such  an  abuse  of 
privilege  on  the  part  of  counsel  and  discretion  in  the  court  as 
will  constitute  ground  for  reversal. 

2.  It  Is  not  error  for  a  trial  court  to  omit  to  instruct  the  Jury  on  a 

point  of  law  arising  in  the  case  unless  counsel  request  instruc- 
tionfl  to  be  given  on  such  point. 

8.  Where,  in  an  indictment  for  murder  in  the  first  degree,  it  is  charged 
that  there  were  two  shots  fired  and  two  mortal  wounds  infilcted 
from  which  death  resulted,  the  state  is  not  compelled  to  prove, 
beyond  a  reasonable  doubt,  that  either  the  first  or  second  shot 
alone  produced  the  death,  nor,  if  the  death  result  only  from  the 
combined  effects  or  resujts  of  both  shots,  that  each  of  said  shots 
were  fired  unlawfully. 

4.  Homicide  is  Justifiable  on  the  ground  of  self-defense,  where  the 
slayer,  in  the  careful  and  proper  use  of  his  faculties,  hona  fide 
believes,  and  has  reasonable  ground  to  believe,  that  he  is  in 
imminent  danger  of  death,  or  great  bodily  harm,  and  that  his 
only  means  of  escape  from  such  danger  will  be  by  taking  the  life 
of  his  assailant,  although  in  fact  he  is  mistaken  as  to  the  ex- 
istence or  imminence  of  danger.  Morts  v.  State,  26  O.  St.,  162» 
followed. 

VooRHEES,  J. ;  McCarty,  J.,  and  WmcH,  J.  (sitting  in  place 
of  Donahue,  J.,  concur). 

Error  to  the  Court  of  Common  Pleas  of  Morgan  County. 
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Plaintiff  in  error  was  indicted  at  the  October  Term,  1903,  of 
the  Court  of  Common  Pleas  of  Morg?.n  County,  Ohio,  for  the 
murder  of  William  Farris  on  July  31,  1903.  At  the  January 
Term,  1904,  of  said  court,  he  was  tried  and  convicted  of  man- 
slaughter under  said  indictment  and  sentenced  to  the  peniten- 
tiary for  the  term  of  six  years.  Error  is  prosecuted  to  this  court, 
and  numerous  grounds  are  assigned  for  the  reversal  of  the 
judgment.  Among  the  errors  assigned,  and  specially  urged  as 
grounds  for  reversal,  are : 

1.  That  the  court  erred  in  permitting  the  assistant  prosecut- 
ing attorney  to  make  and  include  improper  matter  in  the  open- 
ing statement  of  the  case  on  behalf  of  state  to  the  jury. 

2.  That  the  court  erred  in  its  charge  to  the  jury. 

3.  That  the  court  erred  in  refusing  to  give  to  the  jury 
charges  requested  by  the  plaintiff  in  error. 

4.  That  the  verdict  of  the  jury  is  not  supported  by  the  evi- 
dence, and  is  against  the  weight  of  the  evidence. 

There  are  other  errors  assigned,  but  the  four  above  named  are 
the  errors  urged  in  argument. 

We  will  consider  the  errors  in  the  order  named. 

1.  As  to  the  misconduct  of  the  assistant  prosecuting  attorney 
in  stating  the  claims  of  the  state  preceding  the  introduction  of 
any  testimony. 

The  alleged  misconduct  consists  in  this :  In  stating  the  claims 
of  the  state  before  the  introduction  of  any  evidence,  under  Sec- 
tion 7300,  Revised  Statutes,  the  counsel  said,  *'that  defendant 
(meaning  plaintiff  in  error)  brought  with  him,  in  addition  to 
this  infatuation  for  the  girl,  a  letter  from  his  wife  begging  him 
to  return  to  his  home  and  provide  for  her  and  her  child,  and 
another  from  his  mother  saying  to  him,  that  she  hoped  he  would 
have  the  honor  to  go  back  home,  provide  for  his  wife  and  child ; 
return  to  the  habitation  of  his  little  boy,  and  the  abode  of  his 
wife."  To  which  statement  defendant  by  his  counsel  objected. 
The  court  overruled  the  objection,  and  exceptions  were  noted. 

The  attorney  for  the  state  then  further  stated  to  the  jury 
the  following:  "He  (referring  to  the  deceased,  William  Farris) 
was  a  man  who  had  a  right  to  pay  her  (referring  to  Sadie  Gil- 
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bert)  attention,  and  to  have  her  if  she  was  willing."  To  which 
fitatement  objection  was  made,  overruled,  and  exceptions  noted. 
Under  Section  7300,  Revised  Statutes,  providing  the  order 
of  proceeding  in  criminal  trials,  among  other  things,  provides 
that,  after  the  jury  is  impanneled  and  sworn,  the  trial  shall 
proceed  in  the  following  order: 

1.  The  counsel  for  the  state  must  state  the  case  of  the 
prosecution,  and  may  briefly  state  the  evidence  by  which  he 
expects  to  sustain  it. 

2.  The  defendant,  or  his  counsel,  must  then  state  his  de- 
fense, and  may  briefly  state  the  evidence  he  expects  to  offer  in 
support  of  it. 

The  alleegd  objectionable  statements  of  the  assistant  prose- 
cuting attorney  were  made  under  the  first  subdivision  of  the 
section,  and  it  is  contended  by  plaintiff  in  error  that  the  let- 
ters and  statements  referred  to  were  not  competent  evidence  on 
behalf  of  the  state,  and  notwithstanding  the  fact  they  were 
not  admitted  in  evidence  he  was  prejudiced  thereby,  and  by 
the  action  of  the  trial  court  in  not  sustaining  his  objections 
thereto. 

This  is  all  that  the  record  shows  concerning  this  alleged 
«rror.  The  plaintiff  in  error  presented  no  special  requests  to 
the  court  touching  these  matters,  nor  did  the  court  in  its  general 
charge  refer  to  them.  We  are  to  consider  the  grounds  of  error 
raised  by  setting  out  the  objectionable  statements  complained 
of,  and  that  defendant  below  objected  to  the  statements  at  the 
time  they  were  made,  and  the  court  overruled  the  objections; 

Was  there  an  abuse  of  privilege  by  the  attorney  for  the  state, 
in  stating,  at  the  threshold  of  the  trial,  matters  that  were  not 
Admitted  in  evidence  in. the  further  progress  of  the  trial,  and 
which  could  not  in  any  event  become  competent?  We  state 
the  proposition  thus,  because  it  is  the  most  favorable  to  the 
plaintiff  in  error.  This  raises  the  question,  whether  in  a  crimi- 
nal case,  where  counsel  for  the  state,  in  his  statement  of  the 
case  under  Section  7300,  Revised  Statutes,  refers  to  evidence 
ho  expects  to  offer  in  support  of  the  charge  against  the  defend- 
ant, and  it  turns  out  that  such  evidence  is  incompetent,  and 
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is  not  admitted,  or  offered,  and  objection  being  made  at  the 
time,  the  court  overrules  the  objection,  it  is  of  such  an  abuse 
of  privilege  on  the  part  of  counsel  and  discretion  in  the  court 
as  to  be  ground  for  reversal. 

First,  as  to  it  being  an  abuse  of  privilege  on  the  part  of 
counsel.  Suppose  counsel  in  good  faith,  and  there  is  nothing 
in  this  record  to  show  bad  faith  on  the  part  of  the  assistant 
prosecuting  attorney,  should  say  to  the  jury  in  his  opening 
statement  that  he  expects  the  evidence  to  show  a  certain  fact, 
and  names  the  witness  or  witnesses  by  whom  he  expects  to  prove 
the  same,  but  when  the  witness  is  called  he  fails  to  so  testify, 
it  would  not  be  claimed  for  a  moment  that  this  would  be  an 
abuse  of  privilege. 

r 

Again,  suppose  the  facts  or  matters  referred  to,  when  the 
whole  transaction  under  investigation  is  developed,  are  rendered 
incompetent  for  any  reason  as  evidence,  would  this  be  an  abuse 
of  privilege?     We  think  not. 

Would  it  be  an  abuse  of  discretion  in  the  court  to  overrule 
objections  to  such  statements  in  advance  of  knowing  the  true 
or  real  connection  or  relation  that  such  matters  may  have,  or 
bear,  on  the  transaction  under  investigation? 

It  is  sought  to  apply  the  rule  here  that  is  established  for  the 
regulation  of  counsel  in  the  argument  of  cases,  and  the  dis- 
cretion of  the  court  therein  as  applied  in  the  case  of  Hayes  v. 
Smith,  62  0.  St.,  161. 

The  principles  laid  down  in  the  case  just  cited  have  appli- 
cation to  the  final  argument  of  the  case,  after  the  testimony 
is  closed.  Then  for  counsel  to  make  statements  of  alleged  facts 
not  adduced  in  evidence,  and  comments  thereon,  are  irrelevant, 
not  pertinent,  and  are,  therefore,  clearly  not  within  th€  privilege 
of  counsel.  We  do  not  think  the  same  strict  rule  should  apply 
when  the  counsel  is  only  stating  what  he  expects  the  evidence 
will  be  or  will  show. 

But,  if  there  were  a  violation  of  the  rule  in  this  case,  the 
judgment  ought  not  to  be  reversed  on  that  ground  unless  it 
appear  that  there  was  such  abuse  of  discretion  as  to  have  de- 
prived the  plaintiff  in  error  of  a  fair  trial  {Adams  v.  State,  25 
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O.  Sty  584,  586) ;  and  this  court,  being  of  opinion  that  this 
ground  of  error  is  not  well  taken,  will  proceed  to  the  examina- 
tion of  other  assigned  errors. 

2.     That  the  court  erred  in  its  charge. 

It  is  contended  by  plaintiff  in  error  that  the  court  erred  in 
its  general  charge  in  this:  (1)  The  court  did  not  explain  to  the 
jury,  as  it  should,  that  every  person  has  a  right  at  all  times  and 
under  all  circumstances  and  conditions,  to  carry  a  weapon,  a 
revolver,  provided  it  is  not  concealed;  (2)  the  court  erred  in 
its  charge  when  it  announced  to  the  jury,  **The  defendant  ad- 
mits that  he  fatally  shot  William  Farris." 

The  first  objection  is  not  a  complaint  as  to  what  the  court 
did  charge,  but  what  it  failed  to  charge.  The  plaintiff  in  error 
did  not  ask  any  such  charge  as  he  complains  was  not  given. 
It  is  not  error  for  the  court  to  omit  to  instruct  the  jury,  on  a 
point  of  law  arising  in  the  case,  unless  instructions  are  asked 
by  counsel  (Taft  v.  Wildman,  15  0.  R.,  123;  Jones  v.  Ohio,  20 
0.  R.,  34 ;  HUl  V.  Luding  et  al,  46  0.  St,  375,  377 ;  Hoppe  v. 
Parmalee,  20  Cir.  Ct.  [Ohio],  303  (aflSrmed  by  Supreme  Court 
without  report,  65  0.  St.,  614) ;  Steen  v.  Friend,  20  Cir.  Ct. 
[Ohio],  459,  465;  Mitchell  v.  State,  21  Cir.  Ct.  [Ohio],  24). 
This  disposes  of  this  question,  and  we  do  not  stop  to  inquire 
whether  such  instruction  would  have  been  proper  or  not,  if  it 
had  been  requested. 

Second,  was  it  error  for  the  court  to  say,  in  view  of  all  the 
evidence,  and  especially  the  statements  made  by  the  plaintiff 
in  error,  that  **the  defendant  admits  that  he  fatally  shot  Will- 
iam Paris"!  Taking  the  testimony  of  Wray  alone,  there  is 
no  other  conclusion  to  be  reached  than  that  he  fired  two  shots 
from  a  revolver  that  he  had  and  held  while  in  a  struggle  with 
the  deceased,  William  Farris.  The  only  thing  not  specifically 
admitted  by  the  defendant,  as  to  the  act  of  shooting,  is  as  to 
the  effect  of  the  shooting.  He  contends  all  through  that  the 
shooting  was  not  unlawful  because  done  in  self-defense.  Did 
the  two  shots  that  were  fired  take  effect  in  the  body  of  Farris! 
Did  they,  or  either  of  them,  cause  the  death  of  Farris! 
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Both  of  these  questions  must  be  answered  in  the  affirmative 
beyond  a  reasonable  doubt  from  the  evidence.  This  being  so,  it 
could  not  be  and  was  not  prejudicial  to  the  defendant^  when 
the  court  said  to  the  jury,  **the  defendant  admits  that  he 
fatally  shot  Parris."  If  the  shooting  was  not  unlawful,  he  was 
not  guilty,  although  he  fatally  shot  the  deceased. 

We  think  the  court  followed  the  statements  complained  of, 
vnth  correct  instructions  as  to  the  law  of  self-defense;  and  in 
view  of  the  evidence,  and  the  claims  made  by  the  defendant 
himself,  as  to  what  occurred  and  how  it  occurred,  he  was  not 
prejudiced  by  the  court  saying  that  '*he  admits  he  fatally  shot 
William  Farris." 

We  think  there  is  no  error  in  the  charge  of  the  court  as  given. 

3.  Did  the  court  err  in  refusing  to  give  the  requests,  or 
any  of  them,  asked  by  the  defendant? 

The  defendant  submitted  ten  requests,  each  of  which  the 
court  refused,  and  the  defendant  excepted.  The  indictment  was 
for  murder  with  but  a  single  count,  which  charges  the  crime 
(omitting  the  formal  parts)  as  follows: 

''That  Wilbur  E.  Wray,  late  of  said  county,  on  the  thirty- 
first  day  of  July,  in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  three,  at  the  county  of  Morgan  aforesaid,  in  and  upon 
one  William  Farris,  then  and  tliere  being,  did  unlawfully,  pur- 
posely, and  of  deliberate  and  premeditated  malice,  make  and 
assault,  in  a  menacing  manner,  with  intent  him,  the  said  William 
Parris,  unlawfully,  purposely,  and  of  deliberate  and  premedi- 
tated malice,  to  kill  and  murder-,  and  that  the  said  Wilbur  E. 
Wray,  a  certain  pistol  then  and  there  charged  with  gunpowder 
and  certain  leaden  bullets,  which  said  pistol  he,  the  said  Wilbur 
E.  Wray,  then  and  there  in  his  right  hand  had  and  held,  then  and 
there,  unlawfully,  purposely,  and  of  deliberate  and  premedi- 
tated  malice,  did  discharge  and  shoot  off  to,  against  and  upon 
the  said  William  Farris,  with  the  intent  aforesaid,  and  that  the 
fMiid  Wilbur  E.  Wray  with  the  leaden  bullets  aforesaid,  out  of 
the  pistol  aforesaid,  by  force  of  the  gunpowder  aforesaid,  by 
the  said  Wilbur  E.  Wray  then  and  there  discharged  and  shot 
off  as  aforesaid,  him,  the  said  William  Farris,  in  and  upon  the 
left  side  of  the  belly  of  him,  the  said  William  Parris,  then  ana 
there  unlawfully,  purposely,  and  of  deliberate  and  premedi- 
tated malice  did  strike,  penetrate,  and  wound,  with  the  intent 
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aforesaid,  thereby  then  and  there  giving  to  him,  the  said  William 
Farris,  with  the  leaden  bullets  aforesaid,  so  as  aforesaid  dis- 
charged, and  shot  out  of  the  pistol  aforesaid,  by  the  said  Wilbur 
E.  Wray,  in  and  upon  the  left  side  of  the  belly  of  him,  the 
■said  William  Farris,  two  mortal  wounds,  the  length  and  breadth 
of  said  mortal  wounds,  and  each  of  them,  being  to  the  jurors 
aforesaid  unknown,  of  which  said  mortal  wounds  he,  the  said 
William  Farris,  afterward  and  on  the  second  day  oif  August, 
in  said  year  of  our  Lord  one  thousand  nine  hundred  and  three, 
and  in  the  county  of  Muskingum,  and  in  said  state  of  Ohio, 
died ;  and  so  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
«ay  that  the  said  Wilbur  E.  Wray,  him,  the  said  William  Farris, 
in  said  county  of  Morgan,  at  the  time,  in  the  manner  and  by 
the  means  aforesaid,  unlawfully,  purposely,  and  of  deliberate 
And  premeditated  malice,  did  kill  and  murder." 

It  is  contended  by  plaintiff  in  error,  as  it  is  charged  in  the 
indictment,  there  were  two  shots  fired,  and  that  the  state  must 
prove  beyond  a  reasonable  doubt  either  the  first  or  second  shot 
alone  produced  the  death,  but,  if  the  death  only  result  from 
the  combined  effects  or  results  of  both  shots,  then  before  there 
can  be  a  conviction  of  the  grades  of  crime  charged  in  the  indict- 
ment, including  the  grade  of  manslaughter,  the  state  must  show 
beyond  a  reasonable  doubt,  and  the  jury  must  so  find,  that  each 
of  said  shots  were  fired  unlawfully. 

We  do  not  agree  with  this  contention.  The  testimony  in  this 
case  shows  that  both  shots  were  fired  by  the  defendant  while 
he  was  engaged  in  a  single  conflict  or  struggle  with  the  deceased, 
and  without  any  discontinuance  of  the  conflict,  or  either  party 
withdrawing  therefrom.  The  question  of  the  lawfulness  or  un- 
lawfulness of  both  shots  depends  upon  the  same  state  of  facts 
and  upon  the  same  evidence.  From  this  record,  it  does  not  ap- 
pear, upon  any  hypothesis,  that  one  of  these  shots  could  have 
been  lawful  and  the  other  unlawful ;  therefore,  the  evidence  not 
having  distinguished  between  the  shots,  it  was  unnecessary  for 
the  trial  court  to  do  so  in  its  charge.  If,  in  the  conflict,  the 
defendant  unlawfully  fired  a  shot,  which  produced  death,  either 
alone  or  in  combined  effect  with  another  shot  fired  by  him  in 
the  same  struggle,  the  jury  may  find  him  guilty  under  this 
indictment. 
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The  indictment  is  not  bad  for  duplicity;  and,  although  the 

shots  were  both  fired  while  the  defendant  and  deceased  were 

engaged  in  a  struggle  or  conflict,  if  the  defendant  unlawfully 

fired  one  or  both  shots,  thereby  killing  the  deceased,  he  could  be 

rightfully  convicted  of  manslaughter  if  the  jury  found  death 

resulted  from  such  unlawful  act.    Taking  this  view  of  the  law, 
the  court  is  of  opinion  that  there  was  no  error  in  the  court 

refusing  each  and  all  of  the  ten  requests  asked  by  defendant, 

plaintiff  in  error. 

4.  That  the  verdict  of  the  jury  is  not  supported  by  sufficient 
evidence. 

The  defendant  was  found  guilty  of  manslaughter  only ;  and 
it  is  contended,  by  plaintiff  in  error,  that  the  verdict  is  not  sup- 
ported by  sufficient  evidence.  The  record  is  a  very  voluminous 
one,  and  we  have  taken  the  time,  and  with  care  and  labor  have 
gone  through  and  carefully  examined  the  whole  record.  There 
is  much  of  the  record  that  does  not  bear  directly  on  the  main 
question,  or  defense,  involved.  There  are  many  circumstances 
introduced  in  evidence,  tending  to  throw  light  upon  the  trans- 
action up  to  the  time  the  final  tragedy  occurred,  resulting  in 
the  death  of  William  Farris. 

It  is  contended  by  the  plaintiff  in  error  that,  when  he  fired  the 
shots  that  wounded  the  deceased,  and  which  it  is  claimed  by  the 
state  produced  his  death,  he  was  acting  in  self-defense.  The 
evidence  is  conflicting  on  this  question. 

Our  Supreme  Court,  in  the  case  of  Morts  v.  State^  26  0.  St., 
162,  held: 

**  Homicide  is  justiflable  on  the  ground  of  self-defense,  where 
the  slayer,  in  the  careful  and  proper  use  of  his  faculties,  bona 
fide  believes,  and  has  reasonable  ground  to  believe,  that  he  is 
in  imminent  danger  of  death  or  great  bodily  harm,  and  that 
his  only  means  of  escape  from  such  danger  will  be  by  taking 
the  life  of  his  assailant,  although,  in  fact,  he  is  mistaken  as  to 
the  existence  or  imminence  of  the  danger." 

It  is  contended  by  the  state  that,  when  the  defendant  fired 
the  shots,  or  at  least  the  first  shot,  he  believed  Farris  wanted  to 
get  from  him  his  **gun,"  or  revolver,  and  that  he  would  be  able 


CIBCUIT   COURT  REPORTS— NEW   SERIES.       445 


1004-^.]  Morgan  County. 


to  take  the  **guii,"  and  these  were  the  only  things  he  thought 
of  until  he  fired  the  shot.  In  other  words,  the  state  contends, 
from  the  whole  evidence,  and  the  explanation  given  by  the  de- 
fendant himself,  that  the  reason  why  he  shot  was,  that  he  be- 
lieved Parris  would  and  could  take  from  him  his  **gun,"  and  not 
that  he  believed,  and  had  reasonable  ground  to  believe,  that  he 
was  in  imminent  danger  of  death,  or  great  bodily  harm,  and 
that  his  only  means  of  escape  from  such  danger  was  in  the 
use  of  his  weapon. 

The  jury  found  the  issue  thus  made  against  the  defendant, 
and  we  can  not,  consistently  with  the  rule  of  law,  say  from  a 
careful  examination  of  all  the  evidence  that  they  were  mani- 
festly wrong  in  so  finding. 

Other  grounds  of  error  are  alleged,  but  we  do  not  regard 
them  as  being  of  suflScient  gravity  to  warrant  a  reversal  or  ex- 
tended consideration. 

The  court  has  reached  a  unanimous  conclusion  upon  all  the 
questions  involved;  and,  without  attempting  to  review  the  rec- 
ord in  detail,  we  are  of  the  opinion  the  judgment  should  be 
afSrmed  with  costs;  execution  is  awarded  and  the  cause  re- 
manded accordingly. 

Judgment  afSrmed. 

i.  J.  Weber  and  M.  E.  Danford,  for  plaintiff  in  error. 

Alfred  H.  Mercer,  Prosecuting  Attorney,  and  Charles  H. 
Fonts,  for  the  state. 
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MEUNQUBNT  PAYNXNTS  TO  BBNEPIOAL  ASSOCIATKm. 

« 

[Circuit  Oourt  of  Lucas  County.] 
E[ate  Pete  v.  Woodmen  op  the  World. 

Decided,  March   10,  1904. 

Life  Inturance^-Rule$  Controlling  Beneficial  AMOciations^^Member  of, 
ConcliUively  Presumed  to  Knoto,  When — Acceptance  of  Delin^ 
quent  Assessments — Does  not  Estop  Association  from  Refusing 
Future  Delinquencies — Payment  after  Fatal  Injury  too  Late,  When 
— Ipso  Facto  Suspension  of  Member  not  Waived  by  Oeneral  CaU 
for  Assessment — Local  Agent  can  not  Extend  Time  for  Payment 
of  Assessment. 

1.  A  member  of  a  beneficial  association  in  whose  application  for  mem- 

bership and  a  certificate  of  insurance  it  is  stipulated  that  such 
certificate  shall  become  nuU  and  void  in  event  of  his  failure  to 
comply  with  all  the  laws  and  rules  of  the  association,  and  whose 
certificate  also  contains  a  stipulation  that  it  is  issued  and  ac- 
cepted "subject  to  all  the  laws,  rules  and  regulations"  of  the  as- 
sociation, and  "shall  be  null  and  void  if  said  sovereign  (th» 
member)  does  not  comply  with  all  *  *  *  the  laws,  rules  and 
regulations  of  the  Sovereign/  Camp,"  and  that  if  the  ."dues  and 
beneficiary  fund  assessment  levied  against  the  person  named  in 
the  certificate  by  the  association  are  not  paid  as  required  by  the 
constitution  and  laws  of  the  order,  this  certificate  shall  be  null 
and  void"  is  conclusively  presumed  to  have  knowledge  of  the  pro- 
visions of  such  constitution,  laws,  rules  and  regulations,  and  to 
have  assented  thereto,  and  he  is  bound  thereby. 

2.  Where  the  laws  of  the  order  in  such  case  provide  for  suspension 

and  loss  of  benefits  in  case  the  member  shall  be  delinquent  with 
respect  to  payment  of  assessments,  and  he  is  so  delinquent,  the 
fact  that  a  local  secretary  may  have  irregularly  and  without  au- 
thority received  from  the  member  or  the  beneficiaries  on  former 
occasions  payments  of  assessments  with  respect  to  which  the  mem- 
ber was  delinquent,  and  may  have  reported  the  reinstatement  of 
the  member,  and  tne  further  fact  that  the  general  officers  of  the 
association,  in  ignorance  of  such  unauthorized  and  irregular  acts 
on  the  part  of  the  local  secretary,  may  have  received  the  delinr 
quent  assessments  thus  collected,  will  not  estop  the  association 
from  availing  itself  of  subsequent  delinquencies  as  a  defense  to  a 
suit  on  the  certificate;  nor  will  it  therefore  be  required  to  accept 
payment  of  such  subsequent  dlinquencies  under  like  conditions  aa 
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previouB  delinquencies  were  so  irregularly  received.  A  fortiori 
where  when  the  previous  delinquencies  were  received  the  insured 
was  in  good  health  and  entitled  to  discharge  his  delinquencies  and 
be  reinstated,  irregularities  in  the  receipt  of  such  delinquencies 
win  not  affect  the  right  of  the  association  to  decline  to  receive 
delinquent  assessments  after  the  insured  is  dead  or  while  he  is 
dying;  nor  its  right  to  defend  on  the  ground  that  such  delinquency 
terminated  the  rights  of  the  beneficiaries  under  the  certificate  in 
accordance  with  the  laws  of  the  association. 

3.  Payment  of  overdue  assessments  by  a  son  of  a  delinquent  member^ 

after  the  death  of  such  member  or  while  he  is  dying,  will  neither 
prevent  the  ip»o  facto  suspension  from  membership  of  the  de- 
linquent member,  or  the  certificate  of  insurance  held  by  him  from 
becoming  null  and  void  under  the  laws  of  the  association  so 
provided  in  such  a  case,  where  there  are  no  incidents  connected 
with  his  relations  to  the  association  that  would  fairly  lead  him  to 
suppose  that  reinstatement  would  be  granted  if  he  should  become 
sick  while  delinquent,  or,  that  suspension  and  loss  of  benefits  would 
not  attach  by  reason  thereof. 

4.  Calls  sent  out  by  a  beneficial  association  addressed  to  its  local  sec* 

retarles  directing  them  to  collect  the  assessments  therein  named, 
and  to  mail  or  deliver  to  eyery  member  of  the  local  order  a  re- 
minder to  pay  the  assessment  and  dues  on  or  before  certain  date, 
but  without  specially  naming  any  member,  is  not  a  waiver  by  the 
association  of  its  constitution  and  laws  providing  for  the  ipso 
facto  suspension  from  membership  of  delinquent  members.  Such 
calls  can  only  be  construed  as  calls  upon  such  delinquents  as  are 
still  in  good  health  and  present  themselves  in  person  for  rein- 
statement, or  furnish  the  prescribed  certificate  of  good  health,  as 
required  by  the  laws  of  the  association. 
6.  A  local  secretary  of  a  beneficial  association  is  without  authority,  by 
extending  the  time  of  payment  or  accepting  overdue  assessments 
without  the  knowledge  or  assent  of  the  association  or  its  ofiioers, 
to  suspend  a  provision  in  the  constitution  and  by-laws  of  the  as- 
sociation to  the  effect  that  non-payment  of  assessments  at  the 
time  th^y  become  due  shall  ipso  facto  suspend  the  delinquent  from 
membership,  when  such  authority  to  agents  is  expressly  denied 
by  the  laws  of  the  association,  and  members  of  the  association 
are  exclusively  presumed  to  have  knowledge  of  such  absence  of 
authority. 

Parker,  J. ;  Hull,  J.,  and  Haynes,  J.,  concur. 

This  action  was  brought  in  the  court  below  by  Kate  Pete/  the 
beneficiary  under  a  certain  certificate  of  insurance  issued  to  her 
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husband,  Joseph  Pete,  by  the  Woodmen  of  the  World,,  on  Octo- 
ber 23,  1900,  entitling  her  to  recover  $500  upon  the  death  of  her 
husband,  if  certain  conditions  upon  which  this  certificate  was 
issued  were  complied  with.  It  appears  that  her  husband  came 
to  his  death  upon  February  6,  1903.  She  applied  to  the  asso- 
ciation for  payment  and  it  was  refused.  Thereupon  she  began 
her  action. 

The  deiense  of  the  association  was  that  the  conditions  of  the 
certificate  had  not  been  complied  with,  in  that  Mr.  Pete  had 
failed  to  pay  assessments  which  he  was  required  to  pay  under 
the  rules  of  the  association  and  under  his  contract  with  the  as- 
sociation; that  he  had  failed  to  pay  certain  assessments  which 
were  overdue  at  the  time  of  his  death,  so  that  under  the  terms 
of  the  contract  the  certificate  had  become  null  and  void. 

It  was  admitted  upon  the  part  of  the  plaintiff  that  Mr.  Pete, 
had  failed  to  pay  certain  assessments  at  the  time  they  fell  due, 
and  that  certain  assessments  were  overdue  at  the  time  of  his 
death.  But  it  was  contended  upon  her  behalf  that  the  associa- 
tion had  customarily  so  treated  such  delinquencies  as  that  it 
had  waived  the  condition  and  was,  therefore,  estopped  from  as- 
serting it  and  could  not  insist  upon  a  forfeiture,  but  should  be 
required  to  pay  the  amount  promised. 

On  behalf  of  the  association,  it  is  admitted  that  when  these 
assessments  became  overdue  from  time  to  time,  so  that  under 
the  laws  of  the  order  the  member  became  suspended,  he  was  re- 
instated by  the  action  of  a  certain  representative  of  the  associa- 
tion without  being  required  to  comply  strictly  with  the  rules  of 
the  association  in  that  behalf;  but  they  insist  that  in  so  far  as 
the  rules  were  deviated  from  and  violated,  this  was  done  by  such 
representative  of  the  association  in  making  the  collections  of  the 
assessments  and  transmitting  them,  without  knowledge  upon 
the  part  of  the  association  that  he  was  thus  deviating  from  the 
method  that  he  should  have  pursued  under  the  law;  in  other 
words,  without  knowledge  of  the  fact  that  he  was  violating  his 
instructions  and  his  duties  as  an  agent ;  and  therefore  the  asso- 
ciation insists  that  no  claim  of  waiver  can  be  predicated  upon 
such  action,  and  that  no  estoppel  can  arise  out  of  it 
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The  case  was  tried  by  the  court  and  jury  and  a  verdict  re- 
turned for  the  defendant  under  the  instruction  of  the  court, 
and  judgment  entered  thereon,  and  it  is  to  reverse  that  judg- 
ment that  error  is  prosecuted  in  this  court  by  the  plaintiff  in 
error,  who  was  the  plaintiff  below. 

In  order  that  the  controversy  may  be  fully  understood,  it  is 
necessary  that  certain  provisions  of  the  constitution  and  by-laws 
of  the  association  shall  be  adverted  to.  This  is  what  is  known 
in  general  terms  as  a  beneficial  association.  It  is  called  The 
Woodmen  of  the  World.  It  consists  mainly  of  a  sovereign 
camp,  which  is  made  up  of  subordinate  camps  or  branches  of 
the  association.  Section  2  of  the  constitution  and  by-laws  of 
the  sovereign  camp  of  the  Woodmen  of  the  World  provides, 
among  other  things,  with  respect  to  its  powers  that : 

*  *  It  shall  have  the  power  to  enact  laws  for  its  own  government, 
the  government  of  its  head  camps,  and  camps,  and  for  the  con- 
trol and  management  of  the  business  of  the  order  generally, 
except  in  the  Pacific  and  the  Canadian  jurisdictions,  and  to 
provide  penalties  for  the  violation  thereof.  It  shall  have  power 
to  prescribe  the  rights,  privileges,  duties  and  responsibilities  of 
itself^  its  camps  and  the  membership  of  the  order,  and  to  finally 
determine  the  same." 

Section  59  provides  that: 

**The  following  conditions  shall  be  made  a  part  of  every  bene- 
ficiary certificate  and  shall  be  binding  on  both  member  and 
order. 

**  First.  This  certificate  is  issued  in  consideration  of  the  rep- 
resentations, warranties  and  agreements  made  by  the  person 
named  herein  in  his  application  to  become  a  member,  and  in 
consideration  of  the  payment  made  when  introduced  in  pre- 
scribed form;  also  his  agreements  to  pay  all  assessments  and 
dues  that  may  be  levied  during  the  time  he  shall  remain  a 
member  of  the  order. 

"Second.  If  the  admission  on  fees,  dues  and  beneficiary  fund 
assessments  levied  against  the  person  named  in  this  certificate 
are  not  paid  to  the  clerk  of  his  camp,  as  required  by  the  consti- 
tution and  laws  of  the  order,  this  certificate  shall  be  null  and 
void,  and  continue  so  until  payment  is  made  in  accordance 
therewith." 
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Section  68  provides  that: 

''No  officer,  employe  or  agent  of  the  sovereign  camp,  or  of  any 
camp,  has  the  power,  right  or  authority  to  waive  any  of  the  con- 
ditions upon  which  the  beneficiary  certificates  are  iasned,  or  to 
change,  vary  or  waive  any  of  the  provisions  of  this  constitution 
or  these  laws.  Each  and  every  beneficiary  certificate  is  issued 
only  upon  conditions  stated  in,  and  subject  to  the  constitution 
and  laws. 

''The  constitution  and  laws  of  the  sovereign  camp  of  the 
"Woodmen  of  the  World  now  in  force,  or  which  may  here- 
after be  enacted,  by-laws  of  the  camp  now  in  force,  or  which 
may  be  hereafter  enacted,  the  application  and  certificate  shall 
constitute  a  part  of  the  beneficiary  contract  between  the  order 
and  the  member." 

Section  81  provides  that: 

"Camps  shall  only  have  such  powers  as  are  given  by  the  con- 
stitution and  laws  of  the  sovereign  camp.  They  may  adopt  by- 
laws for  their  own  government,  not  inconsistent  with  the  consti-: 
tution  and  laws  of  the  sovereign  camp,  but  such  by-laws  must 
be  submitted  to  and  approved  by  the  sovereign  commander  be* 
fore  taking  effect." 

Section  92  provides  among  other  things  that : 

"The  clerk  of  the  camp  shall  not,  by  acts,  representations, 
waivers,  or  by  vote  of  his  camp,  have  any  power  or  authority 
not  delegated  to  him  or  to  the  camp  by  the  constitution  and 
laws  of  the  order  to  bind  the  sovereign  camp  or  his  camp." 

Among  other  provisions  to  be  noted  are  the  following: 

"Section  107.  On  or  about  the  twentieth  day  of  each  month 
the  sovereign  commander  and  chairman  of  the  sovereign  finance 
committee  shall  determine  the  number  of  assessments,  if  any, 
necessary  to  provide  for  the  payment  of  death  benefits,  monu* 
ments  and  total  disability  claims,  and  shall  so  notify  the  sover* 
eign  clerk. 

"Section  108.  Every  member  of  this  order  shall  pay  to  the 
clerk  of  his  camp,  every  month,  one  monthly  payment  of  emer- 
gency fund  dues  and  sovereign  camp  and  camp  dues;  and  unless 
otherwise  notified  by  the  clerk  of  his  camp,  in  the  manner  here- 
in provided,  shall  pay  to  said  clerk  every  month  one  assessment 
in  the  beneficiary  fund.     He  shall  pay  any  additional  assess- 
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ments  for  beneficiary  fund  or  special  general  fund  dues  which 
may  have  been  ordered  by  the  sovereign  camp.  If  he  fails  to 
pay  any  of  the  above  assessments  or  dues  on  or  before  the  first 
day  of  the  month  following,  he  shall  stand  suspended,  and  dur- 
ing such  suspension  his  beneficiary  certificate  shall  be  void.'' 

**  Section  115.  Should  a  suspended  member  personally  ap- 
pear and  apply  for  reinstatement  within  three  months  from  the 
date  of  his  suspension  and  pay  all  arrearages,  if  in  good  health 
and  is  not  addicted  to  the  excessive  use  of  intoxicants  or  nar- 
cotics, he  shall  be  restored  to  membership  and  his  beneficiary 
certificate  again  become  valid  as  soon  as  said  payment  shall 
have  been  received  and  recorded  by  the  clerk  of  his  camp. 

**If  a  delinquent  member  does  not  appear  in  person  to  pay 
his  arrearages,  he  must  send  to  the  clerk  a  written  statement  on 
the  official  form  furnished  by  the  sovereign  camp  that  he  is  in 
good  health,  and  is  not  addicted  to  the  excessive  use  of  intoxi- 
cants or  narcotics,  as  a  condition  precedent  to  reinstatement,  and 
waiving  all  rights  thereto  if  his  said  written  statement  shall  be 
found  to  be  untrue.  No  suspended  member  shall  be  reinstated 
until  he  has  either  appeared  before  the  clerk  in  person,  and  paid 
his  arrears  and  dues,  or  the  clerk  shall  have  actually  received 
his  written  application  for  reinstatement,  accompanied  with  all 
arrearages  and  dues.  An  attempted  reinstatement  shall  not  be 
operative  or  binding,  unless  the  member  be  in  fact  in  good  health 
at  the  time. 

*'If  any  of  the  representations  or  statements  made  by  said 
applicant  are  untrue,  then  said  payments  shall  hot  cause  his 
reinstatement  nor  operate  as  a  waiver  of  the  above  conditions." 

**  Section  118.  No  suspended  member  shall  be  reinstated, 
whose  health  is  at  the  time  impaired,  or  who  has  used  intoxicants 
to  such  an  extent  as  to  become  frequently  intoxicated,  or  who 
has  become  addicted  to  the  use  of  opiates,  cocaine,  chloral,  or 
other  narcotic  poison  to  such  an  extent  as  to  impair  his  health, 
or  who  has  made  false  representations  in  his  application  to  be- 
come a  member,  or  been  guilty  of  any  of  the  offenses  mentioned 
in  these  laws. 

"Should  any  clerk  knowingly  violate  this  section,  he  shall,  on 
proof  thereof,  be  suspended  from  his  office  by  the  sovereign 
commander  and  expelled  from  the  order  by  his  camp. 

''Section  119.  A  member  suspended  for  non-payment  of  as- 
sessments or  dues  is  not  entitled  to  any  benefits  of  the  order. 
He  shall  not  be  entitled  to  receive  the  pass  words,  nor  to  par- 
ticipate in  any  of  the  business  or  social  proceedings  of  his 
camp.  He  m^y  be  admitted  at  a  meeting  only  to  pay  his  arrear- 
ages and  must  retire  if  he  fails  to  do  so." 
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Section  24,  prescribing  the  duties  of  the  sovereign  officers, 
contains  this  provision: 

"As  soon  as  the  required  monthly  report  has  been  received 
from  a  camp,  he  (meaning  the  sovereign  clerk)  shall  mail  a 
notice  to  the  last  known  address  of  every  member  reported  sus- 
pended in  said  report  informing  him  of  the  requirements  of  the 
laws  of  the  order  to  become  reinstated,  but  the  failure  to  send 
such  notice  shall  in  no  wise  affect  the  legal  suspension  of  said 
member.'* 

It  will  be  observed  that  under  these  rules  the  failure  to  pay 
the  assessments  when  due  results  in  the  suspension  of  the  mem- 
ber ipso  facto,  without  notice,  and  that  after  suspension  and 
until  reinstatement,  he  is  entitled  to  none  of  the  benefits  of  the 
order. 

Joseph  Pete  was  a  member  of  this  order.  He  became  a  mem- 
ber upon  his  application,  the  original  of  which  is  introduced  in 
evidence  here.  The  application  is  made  upon  a  regular  form 
provided  for  that  purpose  by  the  association ;  and,  among  other 
provisions  in  the  application  is  this: 

**I  hereby  certify,  agree  and  warrant  that  all  statements, 
representations  and  answers  in  this  application,  consisting  of 
two  pages,  as  aforesaid,  are  full,  complete  and  true,  whether 
written  by  my  own  hand  or  not,  and  I  agree  that  if  I  fail  to 
comply  with  all  the  laws  and  rules  of  the  order  or  association 
now  in  force  or  hereafter  adopted,  my  beneficiary  certificate 
shall  become  void,  and  all  rights  of  any  person  thereunder  shall 
be  forfeited.  I  further  agree  to  pay  all  assessments  and  dues 
for  which  I  may  become  liable  as  a  member  of  the  order,  as  re- 
quired by  its  constitution,  by-laws,"  etc. 

The  beneficiary  certificate  issued  to  Joseph  Pete  contains  this 
provision : 

"This  certificate  is  issued  and  accepted  subject  to  all  the  con- 
ditions on  the  back  hereof,  and  subject  to  all  of  the  laws,  rules 
and  regulations  of  this  fraternity  npw  in  force  or  that  may  here- 
after be  enacted,  and  shall  be  null  and  void  if  said  sovereign 
does  not  comply  with  all  of  said  conditions  and  with  all  of  the 
laws,  rules  and  regulations  of  the  sovereign  camp  of  the  Wood- 
men of  the  World,  that  are  now  in  force  or  which  may  hereafter 
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be  enacted^  and  with  the  by-laws  of  the  camp  of  which  he  is  a 
member." 

It  will  be  observed  that  the  member  is  called  a  sovereign. 
Upon  the  back  of  the  certificate^  among  other  conditions  is  this : 

"If  the  admission  fees,  dues  and  beneficiary  fund  assessments 
levied  against  the  person  .named  in  this  certificate  are  not  paid  to 
the  clerk  of  his  camp,  as  required  by  the  constitution  and  laws 
of  the  order,  this  certificate  shall  be  null  and  void,  and  continue 
so  until  payment  is  made  in  accordance  therewith." 

These  stipulations  in  the  application  and  certificate,  together 
with  the  provisions  of  the  laws  of  the  association  quoted,  consti- 
tute the  essential  terms  of  the  contract  between  the  insured  and 
the  association,  necessary  to  be  considered  by  us,  and  by  which 
the  beneficiary  is  bound.  It  is  well  settled  by  the  authorities 
that  all  of  these  rules,  these  laws  of  the  order,  constitute  a  part 
of  the  contract,  binding  upon  the  insured.  And  it  is  well  settled 
by  the  authorities  that  under  circumstances  like  these  shown 
in  the  record  here,  the  insured  is  conclusively  presumed  to  have 
known  what  these  laws  were  and  what  they  required  of  him. 

Notwithstanding  this  it  appears  that  on  various  occasions 
(some  five  or  six  occasions  during  the  year  1902)  he  failed  to 
pay  his  assessments  when  they  fell  due,  or  within  one  month 
thereafter,  as  is  required  by  the  laws  of  the  order ;  that  in  pur- 
suance of  his  duties,  the  secretary  of  the  local  camp  from  time 
to  time  reported  his  delinquencies;  that  before  the  expiration 
of  the  three  months  limit  upon  the  right  to  reinstatement,  the 
delinquencies  were  paid,  after  which  the  local  secretary,  in  as- 
cordance  with  the  laws  of  the  order,  would  report  to  the  sover- 
eign camp  reinstatement  of  the  member.  But,  as  I  have  read, 
the  laws  require  that  the  delinquent  should  appear  in  person  to 
pay  his  arrearages,  or  must  send  to  the  clerk  his  written  state- 
ment on  the  official  form  furnished  by  the  sovereign  camp  that 
he  is  in  good  health,  as  a  condition  precedent  to  reinstatement, 
and  waiving  all  rights  thereto  if  said  written  statement  shall  be 
found  to  be  untrue. 

It  appears  that  the  secretary  of  the  local  camp  did  not  require 
this  of  Mr.  Pete,  but  permitted  him  and  his  wife  and  son,  from 
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time  to  time  to  pay  up  his  arrearages,  without  requiring  the  per- 
sonal appearance  of  Mr.  Pete  or  the  furnishing  of  a  written 
statement  that  he  was  at  the  time  in  good  health,  and,  upon  the 
arrearages  being  paid  up,  he  reported  the  member  to  the  sover- 
eign camp  as  being  reinstated  and  in  good  standing  in  the  asso- 
ciation. 

Now  there  is  no  evidence  in  the  record  that  the  officers  of  the 
sovereign  camp  ever  had  any  notice  or  were  informed  in  any 
way  of  the  irregularities  or  breach  of  duty  upon  the  part  of  the 
secretary  of  the  local  camp  in  thus  proceeding  to  reinstate  this 
member. 

As  I  have  said,  Mr.  Pete  died  upon  February  6,  1903;  he 
died  very  suddenly ;  he  was  at  work  upon  the  streets  here  in  the 
city  of  Toledo  for  the  Electric  Light  and  Traction  Company,  at 
work  at  the  tracks,  when  he  fell  upon  the  street.  There  seems 
to  be  some  doubt  whether  his  death  resulted  from  some  heart 
trouble  or  from  an  accident.  However  that  may  be,  he  died 
suddenly.  His  son,  who  was  present  at  the  time,  when  it  be- 
came apparent  that  he  was  dead  or  in  a  dying  condition,  seems 
to  have  hurried  home  to  their  residence  not  far  away,  and  there 
procured  the  book  upon  which  entries  were  made  of  the  pay- 
ment of  assessments,  and  with  it  hurried  to  the  post-office  in 
this  city,  where  the  secretary  of  the  local  camp  was  employed, 
and  where  he  received  pa3anents,  and  there  without  notifying 
the  secretary  of  his  father's  condition,  tendered  to  him  the  as- 
sessments which  had  fallen  due  upon  the  first  of  December,  1902, 
the  first  of  January,  1903,  and  the  first  of  February,  1903. 

It  appears  that  the  secretary  of  the  local  camp,  as  a  matter  of 
accommodation,  had  advanced  for  Mr.  Pete  the  assessment  that 
fell  due  December  1,  1902,  without  any  request  on  his  behalf, 
but  assuming  that  he  would  desire  it,  and  that  it  would  be  a 
favor  to  him  to  have  it  advanced,  so  that  he  had  not  been  re- 
ported to  the  sovereign  camp  as  delinquent  on  account  of  that 
assessment,  though  Mr.  Pete  had  not  paid  it  and  was  really 
owing  it  to  the  secretary  of  the  local  camp.  The  assessment 
falling  due  upon  the  first  day  of  February  need  not  have  been 
paid  until  the  last  day  of  that  month,  as  the  member  had  one 
month  within  which  to  pay. 
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In  pursuance  of  what  the  laws  required  of  him,  the  clerk  had 
made  his  report  to  the  sovereign  camp  on  the  sixth  day  of  Feb- 
ruary of  the  payments  received  on  account  of  the  assessments 
due  during  the  month  of  January — ^the  assessments  for  that 
month.  This  report  should  have  been  sent  upon  the  fifth,  but  it 
appears  to  have  been  delayed  until  the  sixth.  It  had  been  made 
out,  however,  and  mailed  before  the  son  of  the  insured  appeared 
at  the  office  to  pay  these  delinquencies;  and  in  this  report 
Joseph  Pete  is  reported  as  one  of  the  delinquents. 

Now  when  the  young  man  appeared  there  to  pay  the  assesment 
on  February  sixth,  he  did  not  make  known  to  the  secretary  the 
condition  of  his  father,  and  the  secretary,  assuming  and  suppos- 
ing, as  appears,  that  his  father  was  in  condition  to  be  reinstated, 
received  the  money  tendered  and  receipted  for  it  Immediately 
upon  receiving  the  receipts,  the  young  man  said  to  him  that  he 
had  some  bad  news  to  tell  him,  and  upon  the  secretary  inquiring 
what  it  was,  young  Pete  said  to  him  that  his  father,  Joseph 
Pete,  was  dead  or  dying;  that  if  he  was  not  dead  he  supposed 
he  would  be  by  the  time  he,  the  son,  should  arrive  home,  or  in 
substance  that.  Thereupon  the  secretary  said  to  him  he  was 
very  sorry  to  say  that  the  pa3nnent  came  too  late,  that  it  would 
not  do  any  good,  and  he  then,  or  in  the  evening  of  that  day, 
tendered  the  money  back  to  the  young  man,  who  refused  to  re- 
ceive it.  It  is  insisted  that  this  action,  the  paying  of  these  as- 
sessments under  these  circumstances,  served  to  reinstate  Joseph 
Pete  to  full  membership,  and  to  restore  to  him  all  he  may  have 
lost  by  suspension. 

We  are  of  the  opinion  that  the  court  of  common  pleas  took 
the  proper  and  correct  view  of  the  law  of  this  case  when  it  held 
that  the  member  could  not  be  reinstated  in  this  way ;  that  there 
was  no  estoppel  and  no  waiver  arising  out  of  delinquency  of 
the  secretary  of  the  local  camp  in  receiving  payments  as  he  had 
received  them  from  time  to  time  on  previous  occasions,  it  not 
appearing  that  the  sovereign  camp  was  advised  of  his  action 
in  the  premises. 

There  is  a  great  deal  of  law  bearing  upon  this  question,  in  the 
form  of  precedent  cases  similar  to  this,  and  in  the  text  books, 
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and  it  is  presented  in  the  briefs  of  counsel  and  has  been  reviewed 
npon  the  argument,  very  fully  and  very  ably.  But  our  time  will 
not  permit  of  a  review  of  all  decisions.  We  content  ourselves 
with  simply,  announcing  the  conclusions  we  have  arrived  at. 
We  remark,  however,  that  the  authorities  upon  which  we  rely 
chiefly  and  those  which  seem  to  us  to  be  most  direct  in  i>oint, 
and  to  clearly  sustain  our  conclusions  are  the  cases: 

Northern  Assr.  Ca.  v.  Btiilding  Assn.,  183  U.  S.,  308 ;  Boyd 
Arcanum  v.  Taylor,  121  Fed  Rep.,  66;  Modem.  Woodmen  of  A. 
V.  Tevis,  117  Fed.  Rep.,  369 ;  Union  Cent  i.  Ins.  Co.  v.  Buxer, 
62  Ohio  St.,  385 ;  Union  Cent.  L.  Ins.  Co.  v.  Hook,  62  Ohio  St., 
256 ;  Travelers  Ins.  Co.  v.  Myers,  62  Ohio  St.,  529,  541 ;  Gaff  v. 
Insurance  Co.,  18  Bull.,  310;  aflSrmed  by  Supreme  Court,. no  re- 
port, Gaff  v.  Insurance  Co.,  15  Bull,  373. 

Though  the  laws  respecting  reinstatement  were  not  strictly 
enforced  by  the  secretary  of  the  local  camp,  nor  complied  with 
by  the  assured,  it  does  not  appear  that  the  assured  was  ever  in 
bad  health,  or  otherwise  disqualified  from  becoming  reinstated 
as  a  member  at  any  of  the  times  when  his  overdue  assessments 
were  accepted  and  receipted  for  by  such  secretary;  so  that,  at 
most,  the  waiver  could  not  be  said  to  have  gone  beyond  the  f or^ 
malities  prescribed  for  reinstatement.  There  was  nothing  in 
the  incidents  that  could  fairly  lead  the  insured  to  suppose  that 
if  he  became  sick  while  delinquent,  the  reinstatement  would  be 
granted;  or  that  if  he  should  die  before  reinstated  the  plainly 
prescribed  result  of  suspension  would  not  attach,  but  the  certifi- 
cate would  be  honored  just  the  same  as  if  he  had  been  in  good 
standing  at  the  time  of  death;  and  there  was  nothing  in  the 
evidence  tending  to  show  that  he  so  thought.  The  conduct  of  the 
son,  evidently  with  the  concurrence  of  the  wife,  in  proceeding 
with  such  dispatch  to  try  to  discharge  the  delinquencies  while 
the  father  and  husband  was  lying  dead  or  dying  upon  the  street 
indicates  that  they,  at  least,  had  not  been  mislead,  but  keenly 
appreciated  the  critical  situation  and  the  necessity  of  doing 
everything  possible  to  avert  the  apprehended  consequences. 

But  we  may  lay  aside  all  consideration  of  possible  erroneous 
impressions  that  may  have  been  made  upon  the  minds  of  the 
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insured  and  his  family,  for  the  contract  was  perfectly  plain  and 
explicit,  and  the  sovereign  camp  does  not  appear  to  have  been  in 
any  way  responsible  for  any  notions  they  may  have  had  that  the 
order  would  not  insist  upon  substantial  compliance  with  the 
conditions  thereof.  The  assured  having  expressly  agreed  to  be 
bound  by  the  laws  which  became  a  part  of  the  contract  between 
him  and  the  company,  and  having  had  full  opportunity  to  ac- 
quaint himself  with  such  laws  (especially  the  essential  parts 
pertaining  to  suspension  and  the  results  thereof  incorporated 
into  his  beneficiary  certificate  which  had  been  in  his  possession 
ever  after  its  issue),  we  hold  that  he  is  conclusively  presumed  to 
have  had  knowledge  of  all  the  provisions  of  such  certificate  and 
laws  affecting  his  rights  and  interests,  and  that  he  was  bound 
thereby. 

We  also  hold  that  under  the  laws  of  the  order  the  secretary 
of  the  local  camp  was  not  authorized  to  extend  the  time  of  pay- 
ment of  assessments  or  accept  overdue  assessments,  except  in  the 
manner  and  under  the  circumstances  prescribed  in  Section  115 
of  the  laws  of  the  order,  i.  e.,  either  upon  the  insured  appearing 
personally  before  such  secretary,  so  that  he  may  see  the  insured 
is  alive  and  well,  or  upon  being  furnished  with  the  prescribed 
written  statement  to  that  effect. 

The  unauthorized  acts  of  the  secretary  of  the  local  camp  in 
irregularly  accepting  overdue  asessments  and  thereupon  report- 
ing to  the  sovereign  camp  that  the  member  was  reinstated,  so 
long  as  such  irregularities  were  known  to  the  sovereign  camp  or 
its  officers,  did  not  have  the  effect  of  a  waiver  by  the  latter  of 
any  of  the  conditions  of  the  contract;  nor  did  such  acts  estop 
the  sovereign  camp  from  insisting  upon  suspension  and  for- 
feiture because  of  the  non-payment  of  assessments  before  they 
became  overdue.  Having  failed  to  pay  the  assessments  for  Jan- 
uary, 1903,  before  the  expiration  of  that  month,  the  insured  was 
ipso  facto  suspended  and  his  reinstatement  did  not  result  from, 
nor  were  the  consequences  of  loss  of  benefits  to  the  beneficiary 
obviated  by  the  payment  made  by  the  son  to  the  secretary  of 
the  local  camp  on  February  6,  1903,  while  the  father  was  dying 
or  after  he  was  dead. 
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We  do  not  find  in  the  record  a  scintilla  of  evidence  tending 
to  show  that  the  unauthorized  and  irregular  practice  of  the  sec- 
retary of  the  local  camp  in  accepting  overdue  assessments  and 
reporting  the  reinstatement  of  the  delinquent  member  was 
know  to  the  sovereign  camp  or  the  officers  thereof.  Therefore, 
we  hold  that  the  trial  court  was  right  in  directing  a  verdict  for 
the  defendant. 

There  is  another  matter  upon  which  I  should  make  a  further 
remark.  It  appears  that  ofScial  calls  for  assessments  were  sent 
forward  from  time  to  time  by  the  sovereign  camp  of  the  Wood- 
men of  the  World  to  the  subordinate  camps.  The  laws,  however, 
provide  that  there  shall  be  one  assessment  due  from  each  member 
upon  the  first  day  of  the  month,  which  he  shall  be  required  to 
pay  unless  excused  and  notified ;  that  he  may  be  required  to  pay 
in  one  month  more  than  one  assessment  and  in  such  case  he  is 
to  be  apprised  of  the  fact  that  he  is  called  upon  to  pay  the  ad- 
ditional assessment ;  but  the  one  assessment  per  month  becomes 
due  and  payable  regularly  and  the  obligation  rests  upon  him 
to  go  to  the  secretary  of  the  camp  and  present  himself  there  and 
make  the  payments  without  any  notification  from  anybody,  un- 
less he  is  expressly  excused  from  so  doing. 

It  is  contended  by  counsel  on  behalf  of  the  plaintiff  in  error 
that  there  is  something  in  the  notification  or  calls  sent  out  from 
time  to  time  by  the  sovereign  clerk  which  amounts  to  a  recogni- 
tion of  the  fact  that  those  who  are  delinquent  on  account  of 
non-payment  of  assessments  are  still  in  such  standing  in  the 
order  as  that  they  may  be  properly  called  upon  to  pay  assess- 
ments; and  that  under  certain  circumstances  where  an  associa- 
tion thus  recognizes  the  standing  of  a  delinquent  by  calling 
upon  him  to  pay  assessments  subsequent  to  those  with  respect 
to  which  he  is  delinquent,  such  recognition  amounts  to  a  waiver 
of  the  forfeiture  arising  out  of  the  delinquency. 

This  call  is  directed  to  the  clerk  of  every  camp,  and  it  calls 
upon  him  to  collect  the  assessment  mentioned  in  the  call,  and 
it  says  that  he  is  requested  to  mail  to  the  last  known  post-office 
address  or  deliver  to  every  member  of  his  camp  on  or  before 
a  date  stated,  a  reminder  to  pay  said  assessment  and  dues.    It 
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does  not  name  the  persons  who  are  called  upon  to  pay,  but 
it  says  he  is  to  call  upon  every  member,  and  it  is  urged  that  since 
Mr.  Pete  was,  notwithstanding  his  delinquency,  for  certain  pur- 
poses, and  in  certain  respects,  a  member,  it  amounts  to  a  call 
upon  Mr.  Pete  to  pay,  and  a  waiver  of  his  delinquency. 

We  can  not  regard  the  call  as  having  the  effect.  We  do  not 
think  it  was  so  intended;  it  can  not  fairly  be  so  understood. 
We  think  it  does  not  amount  to  a  waiver  or  abrogation  of  the 
law  with  respect  to  delinquencies,  but  it  is  simply  a  call  upon 
the  clerk  to  collect  from  those  who  are  entitled  to  pay,  including 
delinquents  who  may  be  still  in  good  health  and  present  them- 
selves in  good  health  or  furnish  the  prescribed  certificate. 

I  should  also  mention  that  counsel  for  plaintiff  in  error  rely 
upon  a  case  decided  by  this  court,  Swander  v.  Insurance  Co., 
1  C.  C. — N.  S.,  233.  We  do  not  see  that  anything  said  or  decided 
there  has  any  legitimate  influence  here.  The  cases  are  very  dif- 
ferent, entirely  different.  That  was  an  action  against  an  old 
line  company,  and  in  that  policy  there  was  no  condition  of 
forfeiture  whatever,  and  in  that  respect  the  case  is  radically 
different  from  this. 

Finding  no  error  in  the  proceedings  or  judgment  of  the  court 
of  common  pleas,  it  is  affirmed. 

Harvey  Scribner  and  A.  H,  Coldham,  for  plaintiff. 

C.  W.  NeUson  and  L.  T.  Williams,  for  defendants. 


DAMAGES  WOK  PROPBRTY  TAKEN  FOR  STREET  PURPOSES. 

[Circuit  Court  of  Hamilton  County.] 

Ella  R.  Tbnney  et  al  v.  Cincinnati. 

Decided,  January  Term,  1900. 

Appropriation — For  Street  Purposes — Damages  for,  Should  be  Recov- 
ered, When — Established  Orade. 

1.  RecoYery  should  be  had  in  the  original  condemnation  suit  of  all 
damages  resulting  from  the  construction  of  a  street  at  a  reason- 
able grade  on  the  property  taken. 

*  Affirmed  by  the  Supreme  Court,  without  report — 67  Ohio  State, 
618. 
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2.  Error  on  the  part  of  the  trial  judge  in  refusing  to  admit  evidence 
in  the  condemnation  suit  as  to  resulting  damages  does  not  au- 
thorize a  suhsequent  action  for  the  recovery  of  such  damages, 
notwithstanding  a  serious  wrong  may  thereby  result  to  abutting 
owners. 

Swing,  J. 

Heard  on  error. 

We  are  of  the  opinion  that  the  judgment  of  the  court  of  com- 
mon pleas  should  be  affirmed  in  this  case. 

The  parties  should  have  recovered  in  the  original  condemna- 
tion proceedings  all  damages  for  property  taken  for  street  pur- 
poses which  would  be  caused  by  the  construction  on  the  property 
taken  of  a  street  to  a  reasonable  grade,  in  the  absence  of  any 
declaration  by  the  city  as  to  what  the  grade  should  be.  And 
in  the  present  case  the  property  having  been  condemned  for  the 
purpose  of  widening  a  street  with  a  well  established  grade,  the 
damage  for  the  construction  of  the  improvement  would,  in  the 
absence  of  a  showing  to  the  contrary,  be  that  which  would  be 
caused  by  the  construction  of  a  grade  corresponding  to  the  grade 
of  the  street  as  established. 

In  this  case  the  improvement  is  to  be  made  in  accordance  with 
the  grade  of  the  street  as  established  for  more  than  fifty  years 
and  it  is  a  reasonable  grade ;  and  the  damage,  if  any,  which  re- 
sults to  the  property  owner  should  have  been  recovered  in  the 
action  to  condemn  for  street  purposes.  That  the  court  in  that 
action  erred  in  not  allowing  it  does  not  authorize  us  in  this  ac- 
tion to  right  what  is  undoubtedly  quite  a  serious  wrong  to  these 
parties.  Error  should  have  been  prosecuted  in  that  proceeding 
and  not  in  this. 

Coppock  &  Hertenstein,  Theodore  Horstman,  Julius  G.  Penn 
and  Richard  E.  Werner,  for  the  property  owners. 
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EXTENSIONS  OF  STREET  RAILWAYS. 

[Circuit  Court  of  Cuyahoga  County.] 

John  F.  Belle  v.  The  City  of  Olenville  and  The  Cleve- 
land Electric  Railway  Company. 

Decided,  NoYember  28,  1904. 

Street  Raihoaye'^yalidity  of  Oram  hy  Comity  Commi99Umer9 — Vot 
Affected  l>y  Annexation  to  City — Extension  may  he  at  Right  An- 
glee  to  Original  Route— Motive  Power  Specified  in  Original  Orant 
and  Orant  for  Extension — Subject  of  Ordinance  ai  Expressed  in 
Title— Period  Covered  by  Extended  Orant — Extension  of  Route, 

m 

and  Extension  of  Track  of  Road  Already  Laid,  Distinguished. 

1.  The  validity  of  a  grant  for  a  street  railway  route  made  by  county 

commiesioners  through  unincorporated  territory  is  not  aftected  by 
the  eubsequent  annexation  of  mich  territory  to  a  municipality. 

2.  A  grant  may  be  made  for  an  extension  of  a  street  railway  route, 

where  the  extension  is  to  be  built  at  right  angles  to  the  original 
route  and  form  a  cross-town  line. 

8.  Where  the  original  grant  provided  that  the  motive  power  should  be 
horses  or  mules,  but  the  line  has  been  operated  for  many  years 
by  electricity,  the  grant  for  the  extension  is  not  rendered  invalid 
by  reason  of  the  fact  that  electricity  is  specified  as  the  motive 
power. 

4.  Where  the  subject-matter  of  an  ordinance,  as  expressed  in  the  title, 
is  the  extension  of  a  certain  street  railway,  there  is  no  violation 
of  Section  1694  by  reason  of  the  fact  that  provision  is  made  for 
the  construction  of  a  street  railway,  the  repeal  of  portions  of 
certain  ordinances,  the  revival  or  reafflrmance  of  a  portion  of 
another  ordinance,  and  an  amendment  of  still  another  ordinance. 

6.  A  grant  for  an  extension  of  a  street  railway  route  for  a  period  of 
less  than  twenty-five  years  is  not  obnoxious  to  Section  1536-185, 
by  reason  of  the  fact  that  the  period  named  in  the  original  grant 
will  expire  long  before  that  named  in  the  grant  for  the  extension. 

6.  The  provision  in  Section  1536-189,  providing  for  public  notice  in 
one  or  more  daily  newspapers  of  the  pendency  of  a  resolution  or 
ordinance  relating  to  changes  in  a  street  railroad  route  or  a  re- 
vision of  the  system  of  transfers,  has  reference  to  the  extension 
of  the  track  of  a  road  already  laid,  and  ia  not  applicable  to  the 
extension  of  a  street  railway  route. 
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Marvin,  J. ;  EUlb,  J.,  and  Winch,  J.,  coneor. 

Appeal  by  plaintiff. 

Suit  is  brought  by  the  plaintiff  to  enjoin  the  City  of  Glen- 
ville  and  its  officers  and  the  Cleveland  Electric  Railway  Com- 
pany, which  is  a  street  railroad  corporation,  from  taking 
any  steys  toward  the  constmction  or  operation  of  a  street 
railroad  in  Doan  street  in  said  city.  Plaintiff  is  a  taxpayer 
of  said  city  and  owns  real  estate  therein,  having  a  front- 
age on  that  part  of  said  Doan  street  along  which  he  alleges 
said  railroad  company  is  about  to  construct  and  operate  a 
street  railroad,  and  which  it  will  construct  and  operate  unless 
enjoined  by  the  court.  Plaintiff,  before  bringing  this  suit, 
requested  the  solicitor  of  said  city  to  bring  the  same,  which  he 
refused  to  do. 

The  railroad  company  claim  the  right  to  construct  and  oper- 
ate such  railroad  as  an  extension  of  its  St.  Clair  street  railroad 
line,  so-called,  now  operated  by  it  in  said  city,  by  virtue  of  an 
ordinance  passed  by  the  council  of  said  city  on  the  29th  day  of 
June,  1903.  Said  ordinance  provides,  among  other  things,  as 
follows: 

"An  ordinance  authorizing  the  Cleveland  City  Railway  Com- 
pany to  extend  the  present  system  of  double-track  street  electric 
railway  now  in  operation  upon  St.  Clair  street,  in  the  city  of 
Glenville,  from  St.  Clair  street,  southerly,  to  the  southerly  lim- 
its of  the  city  of  Glenville,  and  from  St.  Clair  street,  nortfierly, 
to  the  right  of  way  of  the  Lake  Shore  &  Michigan  Southern 
Railway  Company. 

"Whereas,  heretofore,  on  the  15th  day  of  June,  1902,  the  coun- 
cil of  the  village  of  Glenville  passed  an  ordinance,  entitled  *An 
ordinance  authorizing  the  Cleveland  City  Railway  Company  to 
extend  its  present  system  of  double  track  electric  street  rail- 
way on  St.  Clair  street,  from  the  present  terminus  of  its  tracks 
to  the  easterly  limits  of  the  village  of  Glenville,  and  on  Doan 
street  from  its  tracks  on  St.  Clair  street  south  to  the  southerly 
limits  of  the  village  of  Glenville,  and  to  extend  the  present 
franchise  of  said  company;'  and 

"  Whereas,  said  ordinance  was  duly  accepted  by  the  Cleve- 
land City  Railway  Company,  and  it  has  begun  the  construction 
of  its  tracks  and  their  appliances  in  pursuance  of  the  terms  of 
said  ordinance;  and, 

"Whereas,  litigation  has  been  instituted  by  one  of  the  prop- 
erty owners  upon  Doan  street,  attacking  the  validity  of  said  or- 
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dinance,  so  far  as  it  grants  the  right  to  an*  extention  to  said 
railway  company  on  Doan  street,  which  litigation  is  still  pend- 
ing, and  by  reason  of  which  the  construction  of  the  line  upon 
Doan  street  is  being  delayed;  and, 

"Whereas,  The  Cleveland  City  Railway  Company  has  filed 
with  the  clerk  of  the  city  the  written  consents  of  more  than 
one-half  of  the  property  owners  upon  that  portion  of  Doan 
street,  between  the  southerly  line  of  the  Lake  Shore  &  Michi- 
gan Southern  Railway  Company's  right  of  way  and  the  south- 
erly limits  of  the  city  of  Qlenville,  to  the  construction  and 
operation  of  such  street  railroad  thereon ;  and, 

"Whereas,  the  city  council  of  the  city  of  Glenville  hereby 
finds  and  determines  that  more  than  one-half  of  the  property 
owners  upon  that  portion  of  Doan  street  upon  which  an  ex- 
tension is  authorized  by  this  ordinance,  having  given  their  writ- 
ten consent  to  the  construction  and  operation  of  a  street  railroad 
thereon ;  now,  therefore, 

*'Be  it  Ordained  by  the  council  of  the  city  of  Glenville, 
three-fourths  of  all  members  of  said  council  concuring: 

"Section  1.  That  the  Cleveland  City  Railway  Company, 
upon  the  terms,  conditions  and  agreements  hereinafter  con- 
tained and  not  otherwise,  be,  and  the  same  is,  authorized  to  ex- 
tend, construct,  maintain,  and  operate  by  electricity,  its  line 
of  double  track  street  railway  in  the  city  of  Glenville,  with  the 
necessary  poles,  wires,  switches  and  appurtenances,  upon  Doan 
street,  from  St.  Clair  street  southerly  to  the  southerly  limits 
of  the  city  of  Glenville,  and  from  St.  Clair  street  northerly  to 
the  right  of  way  of  the  Lake  Shore  &  Michigan  Southern  Rail- 
way Company;  said  extension  in  Doan  street  to  be  constructed 
and  operated  as  one  entire  extension  of  the  present  line  of  said 
company  in  said  city,  and  as  a  cross-town  line. 

"Sec.  13.  The  right  herein  granted  shall  be  and  remain  in 
force  until  June  18,  1927." 

The  Cleveland  Electric  Railway  Company  is  the  successor  of 
the  Cleveland  City  Railway  Company,  named  in  said  ordinance, 
and  is  entitled  to  whatever  right  under  said  ordinance  said 
Cleveland  City  Railway  Company  would  have  been  entitled  to 
but  for  the  assignment  of  its  rights  to  said  Cleveland  Electric 
Railway  Company. 

It  is  urged,  however,  by  the  plaintiff  that  no  rights  were  ac- 
quired by  any  party  to  construct  and  operate  such  railroad 
Tinder  said  ordinance. 

The  grounds  upon  which  this  claim  is  based  are  that  the  line 
of  railroad  operated  on  St.  Clair  street  at  and  prior  to  the  time 
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of  the  passage  of  said  ordinance  was  being  so  operated  without 
any  lawful  authority,  because  the  same  was  constructed  as  an 
extension  into  the  city,  then  village  of  Glenville,  of  a  line  of 
railroad  then  owned  and  operated  by  a  predecessor  of  the 
Cleveland  City  BAilway  Company. 

The  village  of  Glenville  immediately  adjoins  the  city  of 
Cleveland  on  the  east  The  first  line  of  road  constructed  as  a 
part  of  the  St.  Clair  street  line  was  so  done  by  authority  of  an 
ordinance  passed  by  the  city  of  Cleveland  many  years  ago,  and 
the  line  so  built  extended  easterly  along  said  street  to  Willson 
avenue,  which  was  then  the  east  line  of  the  city  of  Cleveland. 

Under  a  franchise  granted  by  the  commissioners  of  Cuyahoga 
county  a  line  of  road  was  built  by  the  company  owning  the  St. 
Clair  street  line,  which  was  a  continuation  of  said  original  St. 
Clair  street  road,  from  said  east  line  of  the  city  to  a  point  which 
is  now  within  the  city  of  Glenville,  and  was  therecfter  known 
as  a  part  of  said  line. 

When  this  line  east  of  Willson  avenue  was  built,  the  road  over 
which  the  line  ran  was  outside  of  any  municipal  corporation. 
Later,  a  part  of  the  territory,  including  this  part  of  said  road, 
was  annexed  to  and  became  a  part  of  the  city  of  Cleveland  and 
the  road  was  thereafter  a  part  of  the  St.  Clair  street  line  in  said 
last  named  city.  The  claim  is  made  on  the  part  of  the  plaintiff 
that  such  annexation  had  the  affect  to  deprive  the  company 
of  the  right  to  operate  said  line  between  Willson  avenue  and  the 
west  line  of  the  then  village  of  Glenville. 

This  contention  is  not  sound.  If  the  law  is  as  claimed,  every 
time  the  territorial  limits  of  a  municipality  are  extended  so  as 
to  take  in  unincorporated*  territory,  every  street  railroad  oper- 
ating under  authority  of  the  municipality  to  the  extent  that  its 
lines  are  within  the  municipality,  and  under  authority  of  the 
county  commissioners,  so  far  as  its  lines  are  without  the  munici- 
pality, would  have  its  property  rights  taken  away  by  simply  an 
annexation  of  such  unincorporated  territory  to  the  municipality. 
This  is  against  reason,  and  would  perpetrate  such  a  wrong 
upon  street  railroad  companies  as  can  not  be  tolerated  by  the 
law. 

It  has  already  been  said  that  Glenville  immediately  adjoins 
the  city  of  Cleveland  on  the  east.    This,  of  course,  was  not  true 
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at  the  time  the  line  was  built  over  the  unincorporated  territory 
east  from  Willgon  avenue.  So  that  we  hold  that  after  the  an- 
nexation of  the  unincorporated  territory  already  mentioned,  the 
railroad  company  lawfully  owned  and  operated  the  St.  Clair 
street  line  easterly  from  Willson  avenue. 

On  the  20th  of  March,  1890,  the  council  of  Glenville  passed 
an  ordinance  in  terms  authorizing  the  street  railroad  company 
to  extend  its  line  from  its  then  eastern-  terminus  easterly  along 
St.  Clair  street  in  Glenville  to  the  Coit  or  Eddy  road,  a  long 
way  east  of  Doan  street,  and  shortly  thereafter  the  road 
was  so  extended  and  has  ever  since  been  operated  as  a  part  of 
the  St.  Clair  street  line  of  said  railroad  company  throughout 
its  entire  length. 

The  railroad  company  claim  the  right  to  make  the  extension 
now  sought  to  be  made  by  virtue  of  old  Section  2505,  now  Sec- 
tion 1536-188,  Revised  Statutes,  which  reads: 

**The  counfcil  of  any  city  or  village  may  grant  permission,  by 
ordinance,  to  any  corporation  •  •  •  owning  or  having  the 
right  to  construct  any  street  railroad  to  extend  their  track, 
subject  to  the  provisions  of  Section  3437,  3438,  3439,  3440,  3441, 
3442  and  3443  on  any  street  or  streets  where  council  may  deem 
such  extension  beneficial  to  the  public,"  etc. 

Old  Section  3438,  now  Section  1536-183,  Revised  Statutes, 
provides  that: 

**No  extension  of  any  street  railroad  located  wholly  without 
any  such  city,  or  of  any  street  railroad  wherever  located,  which 
has  been  or  shall  be  built  in  pursuance  of  a  right  obtained  from 
any  source  or  authority  other  than  a  municipal  corporation, 
shall  be  made  within  the  limits  of  suKxh  city,  except  as  a  new 
route  and  subject  to  the  provision  of  Section  2501  of  the  Re- 
vised Statutes  of  Ohio  and  Section  30  of  this  act." 

As  has  already  been  said,  a  part  of  the  present  St.  Clair  street 
line  was  built  under  authority  granted  by  the  county  commis- 
sioners. It  is  urged,  that,  this  being  true,  any  extension  of 
such  line  must  be  made  under  the  provisions  of  the  law  regu- 
lating the  construction  of  new  line  of  road  because  it  is  said 
there  is  a  part  here  of  the  line  sought  to  be  extended,  the  au- 
thority to  construct  which  was  obtained  from  another  source 
than  a  municipal  corporation.    As  has  already  been  said,  this 
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line  on  St.  Clair  street  throughout  its  entire  extent  has  been 
owned  and  operated  by  the  predecessors  of  the  Cleveland  Elec- 
tric Railway  Company  for  more  than  twelve  years,  and  its  last 
extension  was  granted  by  ordinance  of  the  council  of  Olenville 
in  1890.  That  extension  is  the  one  which  was  made  over  a  line, 
part  of  which  was  built  under  authority  other  than  that  of  a 
municipal  corporation,  but  for  the  whole  time  since  1890  this 
extended  line  has  been  operated  without  interference  on  the 
part  of  the  plaintiff  or  the  village  of  Qlenville. 

The  authority  provided  in  Section  1536-188,  Revised  Statutes, 
is  to  any  corporation  or  individual  **  owning  or  having  the  right 
to  construct  any  street  railroad.''  We  think  the  street  railroad 
company  here  comes  within  the  terms  of  this  statute  and  that 
the  city  of  Olenville  can  not  now  be  heard  to  complain  that  the 
extension  made  in  1890  was  inviJLid  for  the  reason  suggested; 
and  if  the  city  of  Olenville  can  not  be  heard,  then  this  plaintiff 
can  not  be  heard  to  make  such  complaint. 

Doan  street  runs  north  and  south  and  crosses  St.  Clair  street 
nearly  at  right  angles  at  a  point  east  of  the  west  line  of  Olen- 
ville, about  one-third  of  the  distance  between  the  east  and  west 
lines  thereof  and  south  of  the  Lake  Shore  &  Michigan  Southern 
track,  about  one-third  of  the  distance  to  the  south  line  of  Olen- 
ville. 

It  is  not  claimed  on  the  part  of  the  railway  company  that 
it  pursued  the  statutory  method  necessary  to  construct  and 
operate  an  original  street  railroad,  but  only  that  it  did  those 
things  necessary  for  the  extension  of  the  tracks  of  an  cdready  ex- 
isting road. 

.  It  is  said,  however,  that  the  construction  of  a  road  across  and 
at  right  angles  with  an  already  existing  road  can  not  in  any 
proper  sense  be  called  an  extension  of  the  track  of  the  original 
road,  and  it  is  said  that  this  is  emphasized  by  the  language  of 
the  ordinance  providing  that  "said  extension  in  Doan  street 
to  be  constructed  and  operated  as  one  entire  extension  of  the 
present  line  of  said  company  in  said  city  and  as  a  cross-town 
line." 

We  do  not  understand  that  the  language  of  the  ordinance 
as  to  a  cross-town  line  in  any  manner  affects  the  question  of 
whether  the  Doan  street  track  can  be  considered  as  an  exten- 
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sion  of  the  St.  Clair  street  track.  To  extend  the  track  of  a 
street  railroad  is  not  necessarily  to  continue  such  track  in  the 
same  general  direction  as  the  original  track.  It'  would  seem  as 
though  there  could  be  no  doubt  that  if  there  was  a  point  some- 
where to  the  north  of  St.  Clair  street  which  it  was  important 
to  the  railroad  company  and  to  the  public  should  be  reached 
by  the  tracks  of  such  road,  the  laying  of  track  connections  with 
the  St.  Clair  street  track  to  such  point  would  properly  be  an 
extension  of  the  track  already  laid;  and  perhaps,  if  the  point 
to  be  reached  had  been  so  far  east  from  Doan  street 
as  that  the  new  track  being  connected  with  the  St.  Clair 
street  track  at  Doan  street  would  diverge  at  a  very 
slight  angle  from  the  line  of  St.  Clair  street  going  east, 
it  would  be  admitted  that  this  might  properly  be  called 
an  extension  of  the  St.  Clair  street  track,  and  surely  the 
degree  of  the  angle  made  in  passing  from  the  St.  Clair  street 
track  onto  the  track  laid  as  an  extension  can  in  no  wise  affect 
the  question  of  whether  such  new  track  is  an  extension  of  the 
old.  If  this  is  true  as  to  the  north  side  of  St.  Clair  street,  it 
must  be  equally  true  as  to  the  south  side  of  St.  Clair  street,  and 
a  line  of  track  running  either  northerly  or  southerly  from  the 
St.  Clair  street  track  might  with  propriety  be  designated  as  an 
extension  of  the  St.  Clair  street  track.  If  this  be  so,  then  a 
track  running  either  way  from  St.  Clair  street  along  Doan 
street  might  be  made  as  an  extension  of  the  St  .Clair  street 
track,  and  surely  one  extension  having  been  made  could  be  no 
bar  to  the  making  of  the  extension  in  the  other  direction,  and 
it  would  be  absurd  to  say  that  you  might  accomplish  what  was 
in  terms  authorized  by  this  ordinance  by  making  two  exten- 
sions when  it  could  not  be  done  by  making  all  as  one  extension. 
This  is  so  held  in  the  case  of  Louisa  E.  Aydelott  v.  City  of  Cin" 
cinnaii,  8  C.  C,  486,  the  fourth  clause  of  the  syllabus  reading: 

'*The  fact  that  at  a  certain  point  a  street  railroad  route 
forks  and  becomes  two  diverging  branches  does  not  destroy  the 
unity  of  the  route  and  make  it  two  diverse  and  different 
routes.*' 

In  the  case  of  The  City  of  Cincinnati  v.  Cincinnati  Street 
By.  Co,y  31  Bull.,  308,  the  Superior  Court  of  Cincinnati  held: 
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''To  constitute  a  valid  extension  within  the  meaning  of  the 
street  railway  regulation  of  this  state,  it  is  not  necessary  that 
the  extension  should  begin  at  one  of  the  termini,  or  run  in  the 
general  direction  of  the  original  route." 

See  also  South  Boston  R,  R.  v.  Middlesex  R.  R,  Co.,  121  Mass., 
485. 

We  hold,  therefore,  that  the  proposed  line  of  track  along  Doan 
street  is  properly  an  extension  of  the  St.  Clair  street  track. 

It  is  urged,  however,  that  the  company's  rights  to  operate 
on  St.  Clair  street,  if  it  had  any,  was  to  operate  as  an  extension 
of  a  line,  the  motive  power  of  the  cars  of  which  should  be 
horses  or  mules,  and  that,  therefore,  no  extension  of  the  track 
could  be  authorized  with  electricity  as  a  motive  power.  The 
answer  to  this  is  that  at  the  time  application  was  made  for 
this  extension  the  railroad  company  owned  and  were  operating 
a  road  along  St.  Clair  street  with  electricity  as  a  motive  power, 
and  that  for  more  than  ten  years  before  the  filing  of  the  ap- 
plication for  this  extension  the  cars  had  been  operated  over  this 
line  with  something  other  than  horses  and  mules  as  the  motive 
power. 

It  is  urged  further  on  the  part  of  the  plaintiff  that  the  ordi- 
nance of  June  29,  1903,  is  in  violation  of  Section  1694  of  the 
Revised  Statutes,  which  provides: 

**No  by-law  or  ordinance  shall  contain  more  than  one  subject, 
which  shall  be  clearly  expressed  in  its  title,  and  no  by-law  or 
ordinance,  or  section  thereof,  shall  be  revived  or  amended,  un- 
less the  new  by-law  or  ordinance  contain  the  entire  by-law  or 
ordinance,  or  section  revived  or  amended;  and  the  by-law  or 
ordinance,  section  or  sections  shall  be  repealed,'*  etc. 

First,  it  is  said  that  the  ordinance  legislates  as  to  several 
subjects,  to-wit,  the  construction  of  a  railway,  the  repeal  of 
portions  of  certain  other  ordinances,  the  revival  or  reafBrmance 
of  portions  of  another  ordinance,  and  the  amendment  of  another 
ordinance. 

We  understand  the  entire  subject-matter  of  the  ordinance 
under  consideration  was  the  construction  and  operation  of  an 
extension  of  the  track  of  the  St.  Clair  street  railroad  line  along 
Doan  street,  and  that  the  other  matters  spoken  of  are  simply 
incidents  of  that  one  subject-matter.     This  subject-matter  is 
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clearly  expressed  in  the  title  of  the  ordinance,  and  therefore  this 
position  of  the  plaintiff  is  untenable.  So  far  as  the  ordinance 
undertakes  to  repeal  any  prior  ordinance,  it  is  found  in  Sec* 
tion  10,  which  reads: 

**  Section  10.  Said  railway  company,  by  accepting  the  terms 
of  this  ordinance,  shall  be  deemed  to  have  waived  all  right  to 
construct  said  Doan  street  line  under  the  franchise  granted  and 
undertaken  to  be  granted  by  the  ordinance  passed  by  the  coun- 
cil of  the  village  of  Glenville,  June  18th,  1902 ;  and  so  much  of 
said  ordinance  as  is  in  conflict  with  the  provisions  of  this  or- 
dinance, or  relates  in  any  manner  to  the  granting  of  such 
right  on  Doan  street  is  hereby  repealed;  in  all  other  respects 
said  ordinance  is  approved  and  confirmed." 

All  that  is  done  is  in  the  language. ordinarily  used  in  legis- 
lative enactments  by  the  General  Assembly,  and  we  think  no 
mandatory  provision  of  the  section  referred  to  is  violated  by 
the  language  repealing  a  previous  ordinance. 

As  to  the  language  which  it  is  said  is  obnoxious  to  the  stat- 
ute because  it  re-enacts  some  part  of  a  former  ordinance,  it  is 
enough  to  say  that  the  language  used,  viz.,** In  all  other  respects 
said  ordinance  is  approved  and  confirmed"  added  nothing  to 
such  former  ordinance  and  was  not  a  re-enactment  thereof,  but 
was  simply  surplusage,  as  such  parts  of  the  former  ordinance 
as  were  not  repealed  would,  without  this  language,  have  re- 
mained in  force. 

Objection  is  further  made  to  the  ordinance  under  considera- 
tion, that  it  extends  the  franchise  upon  St.  Clair  street.  The 
franchise  which  the  railroad  company  held  on  St.  Clair  street 
would  have  expired  but  for  this  extension. 

The  ordinance  under  consideration,  as  will  be  seen  by  Section 
13  already  quoted,  grants  the  rights  provided  for  in  the  ordi- 
nance to  remain  in  force  until  the  18th  of  June,  1927.  We  do 
not  understand  that  this  would  at  all  render  the  ordinance  in* 
valid. 

Section  1536-185,  Revised  Statutes,  provides: 

"That  no  grant  nor  renewal  for  any  grant  for  the  construc- 
tion or  operation  of  any  street  railroad,  shall  be  valid  for  a 
greater  period  than  twenty-five  years  from  the  date  of  such 
grant  or  renewal," 
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And  as  this  simply  provides  that  this  extension  may  continue 
for  a  period  of  less  than  twenty-five  years  from  the  date  of  the 
ordinance,  we  think  no  just  criticism  can  be  made  upon  it  in 
that  regard. 

This  court,  in  the  case  of  State,  ex  rel  Hodden,  v.  East 
Cleveland  By.  Co.,  6  C.  C,  318,  held  that : 

**  Whenever  in  the  opinion  of  the  city  council  the  public 
welfare  would  be  promoted  thereby,  it  may,  by  agreement  with 
a  street  railway  company,  terminate  a  grant  previous  to  its 
expiration  and  renew  the  franchise  for  any  period  not  in  excess 
of  the  limitation  fixed  by  statute.'' 

Section  1536-184,  Revised  Statutes,  provides  for  the  renewal 
of  grants  already  made,  the  language  being  ''The  council  may 
renew  any  such  grant  at  its  expiration,  upon  such  conditions 
as  may  be  conducive  to  the  public  interest." 

If  this  last  mentioned  section  applies  at  all  to  the  matter 
under  consideration,  we  do  not  suppose  that  it  was  intended 
by  the  Legislature  that  the  date  of  the  grant  of  every  renewal 
must  be  at  the  exact  day  on  which  the  original  term  expired. 
This  would  be  impracticable,  as  is  shown  by  Judge  Upson  in  his 
opinion  in  the  case  already  cited  from  the  6th  C.  C.  Report. 

It  is  further  urged  that  the  provisions  of  Section  1536-189 
were  not  complied  with  in  making  this  extension.  Special  at- 
tention is  called  to  this  language  of  the  section: 

"Provided,  further,  that  no  resolution  or  ordinance,  provid- 
ing for  such  extension  or  change  of  route  or  routes,  or  changes 
or  revision  of  systems  or  transfers,  shall  be  passed  until  public 
notice  of  the  pendency  of  such  resolution  or  ordinance  shaU 
have  been  given  in  one  or  more  of  the  daily  newspapers,"  etc. 

No  claim  is  made  on  the  part  of  the  railway  company  that 
this  was  complied  with,  for  the  reason,  as  it  is  urged,  that  it  has 
no  application  to  the  extension  of  the  track  of  an  existing  line 
of  road  such  as  is  provided  for  in  Section  1536-188.  An  ex- 
amination of  those  two  sections  (1536-188  and  1536-189)  makes 
it  plain  that  the  subject-matter  of  each  is  different  from  the 
subject-matter  of  the  other,  and  therefore  the  provisions  as  to 
the  extension  of  routes  are  not  applicable  to  the  extension  of 
the  track  of  a  road  already  laid. 
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Other  objections  were  made  on  the  hearing  to  the  proceed- 
ings of  the  council  and  the  railway  company,  but  an  examina- 
tion of  the  whole  case  leads  us  to  the  conclusion  that  the  peti- 
tion of  the  plaintiff  should  be  dismissed,  and  it  is  so  ordered. 

Arnold  Oreen,  for  plaintiff. 

C.  M.  White,  C.  A.  Neff,  Squire^  Sanders  &  Dempsey,  for 
defendants. 


FRATERNAL  ORDERS  AND  THE  ROYAL  ARCANUM. 

[Circuit  Court  of  Hamilton  County.] 

Mabt  C.  Gilligan  v.  Supreme  Council  op  Botal  Aboanttm. 

Decided,  January  Term,  1904. 

Trial — MotiOTU  &y  Both  Parties  to  Direct  Verdict — Fraternal  Orders-^ 
Royal  Arcanum — Exempt  from  Insurance  Laws  of  the  State — 
Medical  Attendance — Section  3631-11. 

1.  Where  both  parties  to  a  suit  move  the  court  for  arrest  of  the  cause 

from  the  jury  and  a  directed  verdict,  and  the  party  whose  motion 
Is  overruled  merely  excepts  thereto,  the  case  Is  brought  within 
the  rule  that  the  verdict  should  not  be  set  aside  unless  clearly 
against  the  weight  of  the  evidence. 

2.  The  Supreme  Council  of  the  Royal  Arcanum  Is  a  fraternal  order 

within  the  meaning  and  provisions  of  Section  3631-11,  Revised 
Statutes,  exempting  such  associations  from  the  Insurance  laws  of 
the  state. 

3.  Attendance  upon  a  patient  at  the  offloe  of  the  physician  Is  sufficient 

to  constitute  medical  attendance. 

OiFFEN,  7.;  Jeleb,  J.,  and  SwiNa,  ST.,  concur. 
Per  Curiam. 

Plaintiff  in  error  complains  that  certain  issues  should  have 
been  submitted  to  the  jury. 

The  bill  of  exceptions  shows  the  following: 

**And  thereupon  counsel  for  defendant  moved  the  court  to 
arrest  this  cause  from  the  jury  and  to  direct  the  jury  to  return 
a  verdict  in  favor  of  the  defendant;  and  counsel  for  plaintiff 
Also  moved  the  court  to  arrest  the  cause  from  the  jury  and  to 
direct  the  jury  to  return  a  verdict  for  the  plaintiff  for  the  full 
Amount  named  in  the  petition.     After  argument  by  counsel 
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upon  both  sides,  the  court  granted  the  motion  of  the  defendaiit 
and  oyermled  the  motion  of  the  plaintiff;  to  which  the  plaint- 
iff, by  her  counsel,  then  and  there  excepted." 

This  brings  this  case  clearly  within  the  role  laid  down  in 
Bank  v.  Hayes  &  Sons,  64  0.  S.,  100— 

''Where,  at  the  conclusion  of  the  evidence  in  a  case,  each 
party  requests  the  court  to  instruct  the  jury  to  render  a  ver- 
dict in  his  favor,  the  parties  thereby  clothe  the  court  with  the 
functions  of  a  jury,  and  where  the  party  whose  request  is  de- 
nied, does  not  thereupon  request  to  go  to  the  jury  upon  the 
facts,  the  verdict  so  rendered  should  not  be  set  aside  by  a  re- 
viewing court,  unless  clearly  against  the  weight  of  the  evi^ 
dence." 

We  abide  by  our  holding  of  March  14,  1902— 

''We  are  of  opinion  that  the  Supreme  CJouncil  of  the  Boyal 
Arcanum  is  a  fraternal  order  within  the  definition  and  pro- 
visions of  Revised  Statutes,  3631-11  (see  Certificate  of  Incor- 
poration, page  116  of  Exhibit  'A,'  Chapter  II,  pages  1  and  2 
same).  This  being  so,  we  find  that  part  of  Revised  Statutes 
3631-11  provides  as  follows:  'Such  associations  shall  be  gov- 
erned by  this  act,  and  shall  be  exempt  from  the  insurance  laws 
of  this  state.'  Hence  Revised  Statutes  3621-22-23-24  and  25 
would  not  apply  to  a  certificate  of  membership  in  this  order." 

Also  see  WUliatns  v.  J)onough,  65  0.  S.,  502 ;  Ben  Legion  v. 
McOinnis,  59  0.  S.,  531;  Grand  Lodge  v.  Bunkers,  23  C.  C, 
487;  Association  v.  Martin,  183  Ind,  376. 

We  follow  the  case  of  Cushman,  AdmW,  v.  TJ.  S,  Life  Insur^ 
once  Company,  70  N.  Y.  (Appeals),  72: 

"To  constitute  a  medical  attendance  it  is  not  necessary  that 
a  physician  should  attend  a  patient  at  his  home;  attendance  at 
the  oflSce  of  the  physician  is  sufficient." 

The  testimony  of  Dr.  Hoppe  was  properly  admitted  under 
the  policy.    Foley  v.  Royal  Arcanum,  151  N.  Y.,  196. 

Judgment  affirmed. 

Howard  Douglass  and  George  W.  Harding,  for  plaintiff  in 
error. 

Cobb,  Howard  &  Bailey  and  Robert  C.  Pugh,  for  defendant 
in  error. 
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JURISDICTION  OP  THE  COURTS  CAN  NOT  BE  TAKEN  AWAY 

BY  CONTRACT. 

[Circuit  Court  of  Cuyahoga  County.] 
The  City  op  Cleveland  v.  C.  N.  Griffin  et  al. 

Decided,  November  7,  1904. 

Contract9 — Provision  Naming  a  Final  Arbiter  Void — Where  a  Con- 
struction of  the  Contract  is  in  Issue — Jurisdiction  of  the  Courts — 
**Ends**  of  an  Arch  Over  a  Driveway, 

1.  The  provision  in  a  contract  that  the  parties  thereto  shall  be  bound 

by  the  final  estimate  of  the  engineer,  does  not  in  Ohio  deprive  a 
court  of  justice  of  jurisdiction  in  a  suit  involving  the  proper  con- 
struction of  the  contract,  or  the  correctness  of  the  engineer's  es- 
timate thereunder. 

2.  In  a  contract  for  the  construction  of  an  arch  over  a  driveway,  the 

word  "ends"  will  be  construed  to  mean  the  faces  of  the  arch  as 
seen  by  one  approaching  along  the  driveway  from  either  direction, 
or  that  part  of  the  arch  on  either  side  of  the  driveway  which 
comes  nearest  to  the  ground,  as  the  evidence  tends  to  show  which 
was  the  meaning  the  parties  had  in  mind  when  the  contract  was 
drawn,  and  the  prices  provided  for  therein  for  the  work  may 
properly  be  considered  in  determining  in  which  sense  the  word 
was  used  in  the  contract 

Marvin,  J.;  Hale,  J.,  and  Winch,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

The  plaintiff  in  error  was  the  defendant  below.  The  defend- 
ants in  error  were  plaintiffs  below.  The  terms  plaintiff  and  de- 
fendant as  used  in  this  opinion  refer  to  the  parties  as  they  stood 
in  the  original  case. 

The  plaintiffs  are  parties  doing  business  under  the  firm 
name  of  GriflBn,  Norton  &  Co. 

The  defendant  is  a  municipal  corporation  organized  under 
the  laws  of  Ohio. 

On  the  12th  day  of  July,  1899,  the  plaintiff,  C.  N.  Griffin,  and 
the  defendant,  the  latter  acting  by  and  through  its  proper  offi- 
cers and  proceeding  in  all  respects  according  to  law  for  that 
purpose,  entered  into  a  contract  in  writing,  under  which  the  said 
Griffin  was  to  construct  a  masonary  arch  at  Edgewater  Park 
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in  said  city.  By  the  terms  of  said  contract  the  said  Griflin  was 
to  do  all  the  work  and  furnish  all  the  machinery,  tools  and  ma- 
terials, and  do  everything  requisite  to  the  complete  construction 
of  said  arch,  in  the  manner  and  under  the  conditions  specified 
in  the  contract  and  in  accordance  with  plans  and  directions 
made  and  to  be  made  from  time  to  time  by  the  defendant,  and 
the  said  GriflBn  was  to  receive  therefor  from  the  defendant  dif- 
ferent prices  for  the  different  parts  of  the  work,  such  various 
prices  being  specified  in  the  contract. 

Among  the  prices  so  specified  are  the  following: 

*'3.  For  all  stone  masonry  in  the  work,  except  the  ardi 
masonry,  including  the  furnishing  of  all  materials,  tools  and 
labor,  the  sum  of  seven  dollars  and  fifty  cents  ($7.50)  per  cubic 
yard. 

**4.  For  all  arch  masonry  in  the  work,  including  the  fur- 
nishing of  all  materials,  tools  and  labor,  forms  and  centers,  the 
sum  of  eleven  dollars  and  fifty  cents  ($11.50)  per  cubic  yard." 

The  said  GrifiBLa  assigned  to  the  plaintiffs  all  his  rights  under 
this  contract. 

The  work  was  fully  completed.  Payments  were  made  by  the 
defendant  from  time  to  time,  upon  estimates  furnished  by  the 
engineer  acting  for  the  city. 

On  the  26th  day  of  October,  1901,  the  proper  engineer  fur- 
nished a  final  estimate  for  the  work  dione  and  materials  fur- 
nished in  the  construction  of  said  arch.  Said  estimate  fixed  the 
amount  of  stone  masonry  in  said  arch  at  3,774.46  cubic  yards, 
and  the  amount  of  arch  masonry  at  644.46  yards.  As  to  these 
estimates  the  plaintiffs  complain  that,  though  the  aggregate 
amount  of  masonry  is  properly  given,  the  division  between  the 
two  classes  is  wrong. 

Other  items  in  this  final  estimate  were  complained  of  by 
the  plaintiffs,  but  no  claim  is  here  made  that  the  judgment  of 
the  court  below  as  to  such  items  was  erroneoua  The  petition 
prayed  for  a  correction  of  the  so-called  final  estimate  of  the  en- 
gineer, that  an  accounting  might  be  had  upon  such  corrected 
estimate,  and  that  plaintiffs  have  judgment  for  the  amount 
found  due  them  upon  such  accounting. 
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The  result  in  the  court  of  common  pleas  was  a  finding  that 
939  yards  classified  in  the  estimate  as  stone  masonry  should  have 
been  classified  as  arch  masonry,  thus  increasing  the  amount  of 
arch  masonry  to  1,583.46  cubic  yards  and  reducing  the  amount 
of  stone  masonry  to  2,795.70  cubic  yards,  an  accounting  then 
being  taken  and  fixing  the  amount  due  plaintiffs  upon  such 
amended  estimate. 

As  the  price  of  arch  masonry  was  fixed  in  the  contract  at 
$11.50  per  cubic  yard  while  stone  masonry  was  fixed  at  $7.50, 
the  court  added  to  the  engineer's  estimate  on  this  item  $4  per 
yard  on  939  yards,  and  the  only  question  before  this  court  is 
whether  the  court  erred  in  making  this  addition. 

One  of  the  items  in  the  contract  hereinbefore  mentioned 
reads: 

**8.  To  prevent  all  disputes  and  litigation,  it  is  further  \ 
agreed  by  and  between  the  parties  to  this  contract  that  the  en- 
gineer shall  be  referee,  in  all  cases,  to  decide  upon  the  amoant, 
quality,  acceptableness  and  fitness  of  the  several  kinds  of  work 
and  materials  which  are  to  be  paid  for  under  this  contract, 
and  upon  all  questions  which  may  arise,  relative  to  the  fulfill- 
ment of  the  contract  on  the  part  of  the  contractor,  and  his 
estimates  shall  be  final  and  conclusive,  and  such  estimate  and 
decision,  in  case  any  question  shall  arise,  shall  be  a  condition 
precedent  to  the  right  of  said  contractor  to  receive  any  money 
under  this  agreement." 

A  further  provision  of  the  contract,  under  the  heading  "Gen- 
eral Requirements,"  is  as  follows: 

**It  is  further  mutually  agreed  that  whenever,  in  the  opin- 
ion of  the  engineer,  the  said  contractor  shall  have  completely 
performed  this  contract,  the  said  engineer  shall  proceed  with 
all  reasonable  diligence  to  measure  up  the  work,  and  shall 
make  out  the  final  estimate  for  the  same,"  etc. 

It  was  in  pursuance  of  this  clause  of  the  agreement  that 
the  estimate  herein  first  mentioned  was  made  out 

On  the  part  of  the  defendant,  it  is  urged  that  under  this 
contract  plaintiffs  were  absolutely  bound  by  the  final  estimate 
of  the  engineer,  no  claim  being  made  that  there  was  any  pur- 
pose or  intention  on  his  part  to  defraud  the  plaintiffs,  or  that 
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lie  acted  in  bad  faith  in  making  his  estimates.  Authorities  are 
cited  in  support  of  this  contention.  Among  them  is  the  case  of 
The  Martinsburgh  <fc  Potomac  R.  R.  Co.  v.  March,  114  U.  S., 
549.  The  provisions  of  the  contract  in  that  case  are  sabstan- 
tially  as  in  the  one  under  consideration  here.  In  that  case  there 
was  no  allegation  in  the  bill  that  the  engineer  had  made  the 
final  estimate  provided  for,  but  the  court  say,  on  page  553 : 

**Upon  the  supposition  that  the  engineer  made  such  a  certifi- 
cate as  that  provided  by  the  contract,  there  is  no  allegation  that 
entitled  the  plaintiff  to  go  behind  it:  for  there  is  no  averment 
that  the  engineer  had  been  guilty  of  fraud,  or  had  made  such 
gross  mistakes  in  his  estimates  as  necessarily  implied  bad  faith, 
or  had  failed  to  exercise  an  honest  judgment  in  discharging  the 
duty  imposed  upon  him.  The  first  count  of  the  declaration  was, 
therefore,  defective  for  the  want  of  proper  averments  showing 
plaintiff's  right  to  sue  on  the  contract,  and  the  demurrer  to  that 
count  should  have  been  sustained." 

From  this  case  and  the  eases  cited  in  its  support,  it  seems 
clear  that  if  the  rule  there  laid  down  is  to  be  applied  to  the  pres- 
ent case,  the  plaintiffs  must  fail  and  the  judgment  of  the  court 
of  common  pleas  must  be  reversed  on  that  ground,  but  our  own 
Supreme  Court  seems  to  have  modified  this  rule  somewhat. 

In  the  case  of  B.  &  0.  R,  R.  Co,  v.  Stankardy  56  0.  S.,  224, 
suit  was  brought  by  the  parents  of  Michael  Stankard  who,  hav- 
ing been  an  employe  of  the  railroad  company,  died^  and  the 
claim  was  that  he  was  such  employe  at  the  time  of  his  death. 
Suit  was  to  recover  for  death  benefits  provided  under  certain 
regulations  of  the  company.  The  claim  was  presented  to  the 
superintendent  of  the  relief  department,  who  did  not  allow  it, 
but  referred  it  to  the  advisory  committee,  who  rejected  it  be- 
cause of  his  failure  to  report  in  accordance  with  the  regula- 
tions. On  the  part  of  the  company  it  was  urged  that  the  suit 
was  barred  under  rule  11  of  the  relief  department,  which  reads : 

"AH  claims  of  members  of  the  relief  feature,  their  benefic- 
iaries or  other  representatives  •  •  •  arising  under  these  regula- 
tions and  all  other  questions  or  controversies  of  whatsoever 
character  arising  in  any  manner  or  between  any  parties  or 
persons  in  connection  with  the  relief  department  or  the  opera- 
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tion  thereof,  whether  as  to  the  constraction  of  language  or  mean- 
ing of  the  regulations,  or  as  to  any  writing,  decision,  instruction 
or  acts  in  connection  therewith,  shall  be  submitted  to  the  de- 
termiation  of  the  superintendent  of  the  relief  department,  whose 
decision  shall  be  final  and  conclusive  thereof,  subject  to  the  right 
of  appeal  in  writing  to  the  committee  within  thirty  days  after 
notice  to  the  parties  interested  in  the  decision. 

''When  an  appeal  is  taken  to  the  committee,  it  shall  be  heard 
by  them  without  further  notice  at  their  next  stated  meeting 
•  •  •  and  the  decision  arrived  at  thereon  by  the  committee 
shall  be  final  and  conclusive  upon  all  parties  without  exception 
or  appeal.*' 

As  to  this  the  court  say : 

"The  reference  of  the  claim' to  the  advisory  committee  was 
the  equivalent,  and  took  the  place  of  an  appeal." 

On  page  231  of  the  opinion,  this  language  is  used : 

"A  long  line  of  decisions  hold  that  parties  can  not,  by  con- 
tract, take  away  the  jurisdiction  of  the  courts  in  such  cases,  and 
that  the  attempt  to  do  so  is  void."    Citing  several  case 

Again,  the  court  say: 

"Such  contracts  are  in  their  nature  only  applicable  to  cases 
wherein  it  becomes  necessary  to  fix  some  facts,  leaving  the 
question  of  law  to  be  settled  by  the  courts  upon  proper  pro- 
ceedings. The  ultimate  question  to  be  determined — the  liability 
or  non-liability  of  the  parties — must  be  left  to  the  courts.  The 
construction  of  a  written  contract  is  a  question  of  law  for  the 
court,  and  a  provision  in  the  contract  that  the  construction  of 
such  contract,  or  the  meaning  of  rules  or  regulations,  shall  be 
finally  determined  by  some  designated  person,  is  void,  because 
the  court  can  not  be  robbed  of  its  jurisdiction  to  finally  deter- 
mine such  questions.  In  insurance  and  other  like  cases,  where 
the  ultimate  question  is  the  payment  of  a  certain  sum  of  money, 
certain  facts  may  be  fixed  by  a  person  selected  for  that  purpose 
in  the  contract,  but  the  ultimate  question  as  to  whether  the 
money  shall  be  paid  or  not,  may  be  litiorated  in  the  courts,  and 
a  stipulation  to  the  contrary  is  void.  The  fixing  of  the  particu- 
lar fact  by  the  person  or  persons  named  in  the  contract,  and  in 
the  manner  therein  provided,  is  usually  a  condition  precedent 
to  the  bringing  of  an  action  on  the  contract,  and  the  perform- 
ance of  such  condition  should  be  averred  in  the  petition,  or 
some  good  excuse  given  for  its  non-performance. 
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''In  the  caae  at  bar,  the  claim  having  gone  through  the  course 
providfcd  by  rule  eleven,  and  having  been  rejected,  the  parents 
had  the  right  to  go  into  a  court  of  justice  and  establish  their 
claim ;  and  in  the  trial,  the  fact  that  the  claim  had  been  so  re- 
jected was  not  a  bar  to  a  recovery.  In  so  far  as  rule  11  attempts 
to  cut  off  the  right  of  action  in  court,  it  is  null  and  void." 

The  syllabus  in  this  case,  page  244,  reads: 

"One  of  the  rules  in  the  relief  department  of  a  railroad 
company  provided  that  all  claims  of  beneficiaries  should  be  sub- 
mitted to  the  determination  of  the  superintendent,  whose  de- 
cisions should  be  final  and  conclusive,  unless  appealed  to  the  ad- 
visory committee,  and  in  case  of  such  appeal,  the  decision  of 
the  committee  should  be  final  and  conclusive  upon  all  parties 
without  exception  or  appeal.  Held:  That  after  the  rejection 
of  a  valid  claim  by  the  advisory  committee,  the  beneficiary  could 
maintain  an  action  in  the  court  for  recovery  of  the  money  due 
thereon,  and  that  such  rule  is  not  a  bar  to  the  action." 

The  case  of  Mansfield  &  Sandusky  City  R.  R.  Co.  v.  Veeder  & 
Co.,  17  Ohio,  385,  is,  as  we  think,  much  like  the  case  at  bar, 
and  there  the  court  held  that : 

**When,  by  the  terms  of  the  contract  between  a  railroad  com- 
pany and  a  contractor,  the  estimates  of  the  engineer  are  to  be 
binding  upon  the  parties,  a  court  of  chancery  has  power  to 
correct  the  mistakes  of  the  engineer. 

**In  construing  the  contract,  the  court  will  use  the  terms 
employed  by  the  parties  according  to  their  popular  significa- 
tion, if  to  apply  them  according  to  technical  and  scientific  rules 
would  defeat  the  manifest  intention  of  the  parties. 

**  Words  of  doubtful  meaning  will  be  so  construed  as  to  carry- 
out  the  apparent  intention  of  the  parties." 

If,  then,  in  the  estimate  of  the  engineer  he  was  clearly  mis- 
taken in  his  estimate,  the  court  below  committed  no  error  in 
correcting  such  mistake. 

A  part  of  the  contract  was  the  specifications  and  plans  sub- 
mitted to  the  contractor  on  which  he  made  his  bid.  The  struc- 
ture contracted  for  was  a  bridge  supporting  the  tracks  of  the  L. 
S.  &  M.  S.  R.  R.  over  a  public  driveway  called  Edgewater  Boule- 
vard.   The  top  of  this  was,  of  course,  to  be  level,  and  there  was 
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to  be  an  archway  under  this  bridge  of  such  dimensions  as  to  pro* 
vide  for  a  broad  carriage  or  driveway.  The  plans  show  that 
the  greater  part  of  the  masonry  was  to  be  of  stone,  but  the  arch- 
way, from  a  point  about feet  above  the  earth  on  either  side, 

and  extending  from  side  to  side  was  to  be  of  brick,  faced  at  the 
ends  with  stone,  using  the  word  ends  as  meaning  that  part  fac- 
ing one  as  he  approached  the  arch  on  the  driveway  from  either 
direction.  At  the  ends  of  the  arch  on  either  side  of  the  drive- 
way, using  the  word  ends  as  meaning  that  part  of.  the  arch 
nearest  the  ground,  was  to  be  stone  masonry,  the  stones  so  cut 
as  to  continue  the  curved  line  of  the  brick  arch  for  several  feet ; 
further  down  toward  the  earth  inside  of  such  curved  line  of  the 
stones,  however,  to  be  stone  masonry,  the  stones  cut  with  the 
upper  and  lower  sides  parallel,  and  laid  up  against  the  curved 
line,  formed  of  stone,  already  mentioned,  the  lines  of  these 
stones  next  the  driveway  being  perpendicular  to  the  surface  of 
the  earth. 

From  this  somewhat  imperfect  description,  it  will  be  seen 
that  a  part  of  the  masonry  laid  in  arch  form  was  to  be  of  brick 
and  a  part  of  stone;  that  some  of  the  stone  masonry  so  to  be 
laid  was  to  be  the  facing  of  the  brick  work,  and  a  part  was  to 
be  that  which  supported  the  brick  arch,  at  its  lower  ends.  The 
engineer  allowed  as  arch  masonry  all  the  brick  work  of  the  arch 
and  so  much  of  the  stone  work  as  constituted  the  facing  of  the 
brick  work  at  outer  ends. 

The  correction  made  by  the  trial  court  allowed  all  the  stone 
work  which  was  laid  in  arch  form  with  the  curved  line,  as  al- 
ready mentioned,  as  arch  masonry. 

The  only  contention  between  the  parties  here  is  as  to  which 
was  right  in  this  allowance. 

Nothing  was  allowed  by  the  trial  court  as  arch  masonry  which 
was  not  laid  with  the  curved  line  for  its  inner  or  under  sur- 
face. It  will  be  noticed  that  the  contract  recognizes  that  a 
part  of  the  stone  masonry  shall  be  arch  masonry,  because  the 
third  item  of  prices  reads: 

**Por  all  stone  masonry  in  the  work,  except  the  arch  ma- 
sonry •  •  •  the  sum  of  seven  dollars  and  fifty  cents  ($7.50) 
per  cubic  yard/' 
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And  the  fourth  item  reads: 

"For  all  arch  masaniy  eleven  dollars  and  fifty  cents  ($11.50) 
per  cubic  yard." 

It  is  clear  then  that  whatever  arch  masonry  was  to  be  laid, 
whether  of  brick  or  stone,  was  to  be  paid  for  at  the  higher 
rate. 

On  the  part  of  the  city,  however,  it  is  urged  that  taking  the 
entire  contract  and  considering  the  use  of  the  terms  "arch 
masonry'-  and  ** stone  masonry"  as  understood  by  builders  and 
engineers  in  a  contract  like  this,  no  part  of  the  stone  work,  aside 
from  the  facing,  should  be  estimated  as  arch  masonry.  As  bear- 
ing upon  this  construction,  attention*  is  called  to  the  estimates 
made  by  the  engineers  and  submitted  to  the  contractor,  before 
the  contract  was  made,  of  the  probable  amount  of  the  several 
kinds  of  work  to  be  done.  These  estimates  show  stone  masonry 
3,600  yards,  and  arch  masonry  800  yards.  These  estimates  were 
given  as  approximate  only,  but  were  given  for  contractors  to 
have  an  approximate  idea  of  the  amount  of  work  to  be  done,  and 
for  use  as  a  comparison  of  the  bids.  It  is  noticeable  that  these 
approximations  are  much  nearer  to  the  amounts  allowed  by  the 
engineer  in  his  final  estimate  than  to  the  amounts  allowed  by 
the  court,  the  approximate  estimate  made  in  advance  being- 
Arch  masonry 800  yards. 

Final  estimate   644.46  yards. 

Stone  masonry   3,600  yards. 

Final  estimate   3,774.74  yards. 

while  the  amount  allowed  by  the  court  was— 

On  the  arch  masonry 1,583.46  yards. 

On  the  stone  masonry 2,795.70  yards. 

These  facts  are  somewhat  significant,  and  tend  to  show  that 
these  approximate  estimates  were  based  upon  the  same  con- 
struction of  the  terms  **arch  masonry"  and  ** stone  masonry," 
as  given  in  the  final  estimate. 

It  is  clear  that  **arch  masonry"  and  ** stone  masonry"  are 
not  necessarily  different  things.  ** Stone  masonry"  may  or  may 
not  be  **arch  masonry"  and  **arch  masonry"  may  or  may  not  be 
** stone  masonry."    This  is  recognized  in  the  third  item  of  prices 
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to  be  paid  as  hereinbefore  quoted,  viz.,  '*For  all  stone  masonry 
in  the  work  except  arch  masonry,"  etc.  The  contract  provides 
that  ''the  arch"  except  at  the  ends,  shall  be  of  brick  masonry, 
and  the  claim  is  made  and  the  evidence  tends  to  establish,  that 
the  *'ends"  of  the  arch  are  the  faces  seen  by  one  approaching 
in  either  direction  on  the  driveway  which  passes  under  the 
arch.  It  seems,  however,  that  in  ordinary  language  the  words 
**ends  of  the  arch"  might  be  used  to  designate  that  portion  of 
either  side  of  the  driveway  which  come  nearest  to  the  earth. 

It  is  provided  in  the  contract  that  the  cement  used  in  the 
arch  masonry  shall  be  of  the  best  quality  of  Portland  Cement 
The  stone  masonry  was  to  be  laid  in  American  Hydraulic  ce- 
ment, and  it  is  urged  that  this  language  indicates  that  the 
terms  "arch  masonry"  and  ** stone  masonry"  are  used  in  con- 
tradistinction in  the  contract. 

It,  in  connection  with  other  parts  of  the  contract,  we  think 
clearly  indicates  that  the  contract  was  not  carefully  drawn, 
and  that  words  were  used  sometimes  with  strict  accuracy  and 
sometimes  with  less  regard  to  their  technical  meaning. 

It  is  clear  that  the  expense  of  putting  in  stone  masonry  in 
arch  form  was  fully  as  great  as  putting  in  brick  masonry  in 
the  same  form,  and  was  so  much  greater  than  putting  in  stone 
masonry  with  vertical  joints  that  it  can  hardly  be  supposed 
that  in  making  this  contract  for  a  structure  which  was  to  con- 
tain nearly  50  per  cent,  more  of  stone  masonry  laid  in  arch 
form  than  of  brick  arch  masonry,  and  more  than  one-third  as 
much  stone  masonry  in  this  form  as  there  was  to  be  of  stone 
masonry  laid  with  vertical  joints,  the  distinction  in  price  of  $4 
per  yard  was  to  be  simply  between  the  masonry  laid  in  brick 
with  a  comparatively  small  amount  of  stone  work  for  the 
facing  of  the  brick,  and  the  entire  body  of  the  work  other  than 
this  facing  which  was  to  be  done  in  stone. 

We  reach  the  conclusion,  therefore,  that  there  was  no  error 
in  the  judgment  of  the  court  of  common  pleas,  and  such  judg- 
ment is  affirmed. 

Baker,  Estep,  Payer,  Adams  &  Carey,  for  plaintiff  in  error. 

Albert  Lawrence  and  Brady  &  Cashman,  for  defendants  in 
error. 
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DISMISSAL  FOR  F  AOLURE  TO  AMEND  PLEADINa 

[Circuit  Court  of  Huron  County.] 

Michael  Egan  v.  New  York,  Chicago  &  St.  Louis  Railway. 

Decided,  October,  1904. 

Pleadinff — Refusal  to  Amend  Petitioiv— Ground  for  DismisstU — Aver* 
ment.  as  to  Proximate  Cause  Insufficient — Petition  Demurrable 
for  Want  of  Certain  Averments,  When — Final  Order — Negligence 
— No  Presumption  of,  from  Mere  Happening  of  the  Accident. 

1.  A  refusal  to  amend  a  petition  upon  the  order  of  court  is  ground 

for  dismissal  of  the  suit,  which  may  be  either  for  disobedience 
of  the  order^  or  for  failure  to  prosecute  the  action.  Such  an 
order  of  dismissal  is  reviewable  on  error. 

2.  An  averment  that  a  certain  thing  was  the  proximate  cause  of  the 

injury  is  not  sufficient.  The  pleading  must  disclose  the  facts 
which  constitute  the  proximate  cause.  Where  these  relate  to  de- 
fective tools  or  appliances,  the  allegation  as  to  the  defects  must 
be  distinctly  and  definitely  alleged;  and  where  the  fault  was  that 
of  the  master  in  directing  or  making  it  necessary  for  the  em- 
ploye to  follow  an  unsafe  or  improper  method  of  work,  the  re- 
spect in  which  it  was  unsafe  must  be  alleged  with  clearness.  A 
court  can  not  infer  that  appliances  were  unsafe  or  that  the  master 
was  at  fault  from  the  mere  happening  of  the  accident. 

3.  Where  a  petition  discloses  that  the .  proximate  cause  of  the  injury 

was  some  fault  in  the  immediate  tools  used  or  methods  of  work 
employed  by  plaintifT,  but  there  is  no  express  allegation  to  the 
effect  that  the  defendant  was  at  fault  in  furnishing  tools  that 
were  improper  or  unsafe,  or  in  directing  plaintiff  to  proceed  by 
a  method  that  was  improper  or  unsafe,  or  that  plaintiff  did  not 
know  of  the  defect,  fault  and  dangers,  or  that  being  informed 
he  was  excused  because  of  the  promise  of  his  employer  to  rem- 
edy the  defects  or  cure  the  faults,  it  is  in  such  case  demurrable. 

Parker,  J.;  Hale,  J.,  and  ^Iarvin,  J.,  concur  (Judges  Hale 
and  Marvin  sitting  in  place  of  Judges  Hull  and  Haynes). 

Heard  on  error. 

This  is  a  proceeding  in  error  brought  to  obtain  a  reversal  of 
the  judgment  of  the  court  of  common  pleas  of  this  county. 

Michael  Egan  brought  his  action  against  the  railroad  com- 
pany to  recover  damages  which  he  claims  he  sustained  through 
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the  negligence  of  the  company  in  furnishing  him  with  improper 
and  unsafe  appliances  with  which  to  do  his  work. 

An  answer  was  filed  to  his  petition,  and  a  reply  to  the  answer. 
A  jury  having  been  impanneled,  the  case  proceeded  to  trial. 
Objection  was  made  by  the  defendant  to  the  introduction  of 
any  evidence  under  the  petition  upon  the  ground  that  it  was 
fatally  defective  in  not  stating  facts  constituting  a  cause  of 

action. 

Counsel  for  plaintiff,  when  his  attention  was  called  to  the 
alleged  defect,  seems  to  have  conceded  that  the  petition  was  de- 
fective in  the  particular  pointed  out,  and  he  took  leave  to 
amend,  and  filed  his  amended  petition. 

To  that  amended  petition  the  defendant  filed  a  motion  re- 
quiring that  it  be  made  definite  and  certain  in  certain  particu- 
lars. The  court  sustained  the  motion,  and  by  its  order  re- 
quired the  plaintiff  to  amend  accordingly.  The  plaintiff  de- 
clined to  make  any  further  amendment  and  stood  upon  the 
petition  as  it  was,  believing  that  it  was  sufficient  and  that  the 
order  of  the  court  requiring  the  amendment  was  not  well 
grounded,  and  upon  plaintiff  declining  to  make  amendment, 
the  court  dismissed  his  action. 

This  action  of  the  court,  assuming  that  the  court  was  right 
in  ordering  tho  amendment,  we  think  was  entirely  proper.  We 
think  the  refusal  of  the  plaintiff  to  amend,  as  required  by  the 
court,  amounted  to  a  neglect  upon  the  part  of  the  plaintiff  to 
prosecute  his  action,  and  that  the  court  thereafter  might  have 
dismissed  the  action  of  plaintiff  under  Section  5313,  Revised 
Statutes.  Also  that  it  amounted  to  a  disobedience  by  the 
plaintiff  to  the  order  concerning  the  proceedings,  and  that, 
therefore,  the  court  was  warranted  in  dismissing  his  action 
under  the  fifth  clause  of  Section  5314,  Revised  Statutes. 

It  has  been  intimated  that  perhaps  this  action  of  the  court 
may  not  be  reviewable  by  a  proceeding  in  error;  but  we  are  of 
the  opinion  that  this  order  dismissing  the  action  and  adjudg- 
ing the  costs  against  the  plaintiff,  although  the  action  was  dis- 
missed without  prejudice,  was  such  a  final  order  under  the 
statute  upon  the  subject  of  proceedings  in  error  as  is  review- 
able on  error. 
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The  case  of  Evans  v.  lies,  7  Ohio  St.,  233,  is  a  case  in  point 
I  read  from  the  third  clause  of  the  syllabus: 

''An  order  of  a  court  of  common  pleas  that  a  case  be  stricken 
from  its  docket  for  want  of  service,  and  for  the  payment  of 
costs,  is  not  a  final  judgment  from  which  an  appeal  lies  to  the 
district  court  (see  Section  370,  Code;  Section  5310,  Revised 
Statutes),  but  is  a  final  order,  for  error  in  which  a  petition 
in  error  is  the  proper  remedy*'  (see  Section  512,  Code;  Section 
6707,  Revised  Statutes). 

I  judge  from  some  notations  I  find  in  Whittaker's  Annotated 
Civil  Code  that  there  are  some  holdings  of  the  circuit  courts  in 
the  state  more  directly  in  point.  We  feel  entirely  satisfied,  how- 
ever, that  the  action  of  the  court  may  be  reviewed  by  this  form 
of  proceeding,  and  therefore  we  come  to  the  consideration  of  the 
question  whether  or  not  the  court  a*red  in  making  this  order 
requiring  this  amendment 

The  amended  petition  sets  forth  that  the  defendant  is  a 
railway  corporation;  that  prior  to  and  on  July  23,  1901,  the 
plaintiff  was  employed  by  the  defendant  in  and  about  its  yards, 
tracks,  switches,  and  roundhouse  in  the  village  of  Bellevue,  as 
a  servant  of  said  defendant  in  the  capacity  of  assistant  to  the 
hostler,  and  that  one  of  the  duties  assigned  plaintiff  as  such 
assistant  to  the  hostler  was  to  operate  certain  drop-grates  of 
the  company's  engines.  That  engine  No.  Ill  was  one  of  such 
engines  having  a  drop-grate.  That  to  drop  said  drop-gate  it 
was  necessary  to  press  down  a  lever  or  bar  on  the  side  of  said 
engine  and  release  it  from  a  hook-fastening  and  then  permit 
that  end  of  the  lever  or  bar  held  by  the  hook-fastening  to  move 
upward  and  forward.  That  said  lever  or  bar  was  so  made  that 
it  was  intended  to  be  pressed  down  and  controlled  by  taking 
hold  of  said  lever  or  bar  by  the  hand  of  the  operator,  and  that 
said  hook-fastening  was  not  a  self-releasing  hook  when  the  lever 
was  pressed  down^,  but  had  to  be  released  by  taking  hold  of  it 
by  one  hand  of  the  operator. 

Plaintiff  says  that  the  construction  of  said  hook-fastenisg, 
lever  and  bar,  with  its  connecting  parts  to  said  drop-grate,  and 
said  drop-grate,  and  the  fire-box  within  which  the  said  drop- 
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grate  was  placed,  were  negligently,  faultily  and  improperly 
constructed  long  prior  to  said  twenty-third  day  of  July,  1901, 
in  that  said  grate  when  covered  with  a  large  amount  of  ashes 
and  cinders  was  difiScult  and  dangerous  to  drop. 

That  said  lever  or  bar  with  its  connecting  parts  to  said  drop- 
grate  and  said  drop-grate  and  the  fire-box  within  which  the 
said  drop-grate  was  placed,  were  permitted  to  become  and  be 
out  of  repair  for  a  long  time  prior  to  and  on  the  said  twenty- 
third  day  of  July,  1901,  so  that  said  grate  when  covered  with 
a  large  amount  of  ashes  and  cinders  was  difficult  and  dangerous 
to  drop. 

That  because  of  said  negligent,  faulty  and  improper  con- 
struction of  said  hook-fastening,  lever  or  bar  and  its  connect- 
ing parts  to  said  drop-grate,  and  said  drop-grate,  and  the  fire- 
box within  which  said  drop-grate  was  placed;  or,  the  permit- 
ting to  become  and  be  out  of  repair  the  hook-fastening,  lever 
or  bar,  and  its  connecting  parts  to  said  drop-grate,  and  the 
drop-grate,  and  the  fire-box  within  which  the  drop-grate  was 
placed,  or  because  of  both  the  faulty  construction  and  the  luck 
of  repair;  or  some  one  or  more  of  the  above  named  causes,  said 
drop-grate  when  covered  with  a  large  amount  of  ashes  and  cin- 
ders was  very  difficult,  hard  and  dangerous  to  drop;  all  of 
which  was  known  to  the  defendant  company  long  prior  to  July 
23,  1901,  at  which  time  plaintiff  received  the  injuries  com- 
plained of. 

Plaintiff  says  that  he  has  not  the  means  of  knowing  and 
does  not  know,  more  specifically  than  he  has  above  stated,  the 
reason  why  said  drop-grate  was  so  difficult,  hard  and  danger- 
ous to  drop,  and  in  what  particular  said  construction  was 
faulty,  or  in  what  particular  said  hook-fastening,  lever  or 
bar,  with  its  connecting  parts  to  said  drop-grate,  and  said  drop- 
grate  was  out  of  repair,  and  for  lack  of  such  knowledge  can 
not  more  specifically  state  the  reason  or  reasons  for  the  con- 
ditions then  existing  relative  to  the  lever  or  bar  and  its  con- 
necting parts  to  said  drop-grate,  and  said  drop-grate  and  the 
fire-box  within  which  the  drop-grate  was  placed. 
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Plaintiff  says  that  about  ninety  days  prior  to  said  twenty- 
third  day  of  July,  1901,  and  again  about  twenty  days  prior 
to  said  twenty-third  day  of  July,  1901,  he  informed  one  of  de- 
fendant's officers  and  servants,  to-wit,  Thomas  F.  Carberry, 
who  was  plaintiff's  superior,  of  the  condition  of  said  engine, 
as  aforesaid,  and  said  officer  and  servant,  to-wit,  Thomas  F. 
Carberry,  at  the  times  aforesaid,  when  informed  by  plaintiff 
of  the  condition  of  said  engine,  promised  plaintiff  that  said  con- 
dition would  be  remedied  and  said  engine  would  be  repaired, 
and,  relying  upon  said  promises,  plaintiff  continued  in  the  em- 
ploy of  said  defendant. 

That  on  or  abourt  the  twenty-third  day  of  July,  1901,  plaint- 
iff in  the  regular  course  of  employment  by  defendant,  had  the 
said  drop-grate  to  drop  on  said  engine  No.  Ill,  which  drop- 
grate  at  the  time  was  covered  with  a  large  amount  of  ashes 
and  cinders.  And  that  because  of  the  faulty  condition  of  said 
drop-grate,  by  reason  of  its  faulty  construction ;  and  by  reason 
of  its  being  out  of  repair  as  aforesaid;  or  because  of  its  being 
both  improperly  constructed  and  out  of  repair,  plaintiff  could 
not  press  said  lever  or  bar  down  to  release  it  from  its  said 
hook-fastening  by  taking  hold  of  it  with  his  hand  or  hands. 

That  at  one  or  more  times  prior  to  this  time  on  July  23,  1901, 
when  plaintiff  could  not  drop  said  drop-grate  by  hand,  the 
chief  hostler,  whose  orders  plaintiff  was  bound  to  obey,  had 
shown  and  directed  plaintiff  to  use  an  iron  bar  as  a  pry  to 
pry  down  the  said  lever  or  bar  on  said  engine  No.  Ill,  to 
release  it  from  the  hook-fastening  so  that  the  drop-grate  might 
be  dropped,  and  that  at  least  on  two  different  times  prior  to 
this  occasion  on  July  23,  1901,  the  aforesaid  Thomas  F.  Car- 
berry was  present  and  in  conversation  with  plaintiff  while  he 
was  attempting  to  drop  said  drop-grate  of  said  engine  No.  Ill, 
by  the  use  of  an  iron  bar,  using  it  as  a  pry  to  pry  down  the 
said  lever  or  bar  to  release  it  from  the  hook-fastening,  so  that 
the  drop-grate  might  be  dropped,  at  which  times  the  aforesaid 
Thomas  F.  Carberry  did  not  make  any  objection  or  in  any 
way  question  the  method  employed  by  plaintiff  to  press  down 
the  lever  or  bar  and  drop  said  grate,  but  did  say  to  plaintiff 


CIRCUIT  COURT  REPORTS— NEW  SERIES.        487 

1904-6.]  Huron  County. 

that  he  would  see  to  having  the  necessary  repairs  *made — that 
he  would  have  it  fixed. 

That  plaintiff,  following  the  direction  given  him  by  the 
chief  hostler,  found  a  small  bar  of  iron  and  proceeded  with  all 
proper  care  and  caution  to  use  it  as  a  pry  by  placing  it  across 
the  said  lever  or  bar  with  one  end  under  a  pin  on  the  outside 
of  the  fire-box  and  holding  the  other  end  in  his  hand,  and 
pressing  down  on  it  to  release  said  lever  or  bar  from  said  hook- 
fastening,  and  at  the  same  time  taking  hold  of  said  hook 
with  his  other  hand  that  said  lever  or  bar  might  be  properly 
released,  and  while  so  employed  in  attempting  to  release  said 
lever  or  bar  from  said  hook-fastening,  said  bar  of  iron  used 
as  a  pry  as  aforesaid,  slipped  off  said  pin^  and  said  lever  or 
bar  flew  back  up  to  the  top  of  the  hook-fastening,  and  plaint- 
iff's third  finger  on  his  left  hand  was  mashed  and  broken. 

That  defendant's  failure  to  repair  and  fix  said  engine  as 
promised  by  the  aforesaid  Thomas  F.  Carberry,  was  the  direct 
cause  of  plaintiff's  said  injury  and  the  consequent  evils  fol- 
lowing it. 

Then  follows  a  recital  of  the  physical  consequences  to  the 
pliuntiff  showing  how  he  was  injured  and  the  effects,  and  a 
prayer  for  damages. 

The  character  of  the  motion  is  disclosed  by  the  order  made 
by  the  court,  and  the  order  made  was  as  follows: 

.  **  Motion  to  make  amended  petition  more  definite  and  cer- 
tain was  heard  and  submitted  to  the  court.  Motion  sustained 
by  the  court  and  plaintiff  ordejed  to  make  his  amended  peti- 
tion more  definite  and  certain  by  averring  therein:  First,  what 
caused  the  bar  used  by  plaintiff  to  press  down  the  bar  in 
question  to  slip  from  under  the  pin  on  the  side  of  the  fire- 
box of  the  engine;  second,  how,  and  in  what  manner  *the  de- 
fendant's failure  to  repair  and  fix  said  engine  as  promised  by 
the  aforesaid  Thomas  F.  Carberry  was  the  direct  cause  of  the 
plaintiff's  said  injury  and  the  consequent  evils  following  it?' 
To  the  sustaining  of  said  motion  by  the  court  requiring  plaint- 
iff to  make  his  petition  more  definite  and  certain,  the  plaintiff 
then  and  there  excepted." 

It  will  be  observed,  to  state  the  matter  very  briefly,  that  the 
allegation  is  that,  the  engine  was  so  designed  and  constructed  as 
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that  this  operation  of  dumping  the  ashes  and  cinders  might 
and  should  be  done  by  hand,  by  taking  hold  of  a  certain  lever; 
that  that  was  the  proper  way  to  do  it,  but  that  the  engine  was 
80  faultily  constructed  and  had  become  so  badly  out  of  repair, 
that  that  course  was  impracticable  and  that,  therefore,  in  order 
to  press  down  the  bar  to  release  the  hook  holding  it,  and  then 
allow  it  to  come  up  and  forward,  it  became  necessary  to  use 
some  sort  of  a  lever  to  make  the  necessary  pressure  upon  the 
bar. 

The  particular  defect  arising  out  of  faulty  construction  or 
lack  of  repairs  whereby  the  use  of  such  lever  was  made  neces- 
sary, is  not  pointed  out,  and  it  seems  to  us,  that  as  the  petition 
stands  that  was  not  necessary;  that  it  was  sufficiently  stated; 
that  this  is  not  the  matter  with  respect  to  which  plaintiff  was 
required  to  amend ;  that  this  is  not  the  matter  of  which  the  de- 
fendant desired  to  be  more  particularly  informed  by  the  plead- 
ings. 

What  the  defendant  desired  to  know,  and  what  the  plaintiff 
was  required  to  set  forth,  was  the  precise  cause  of  the  bar 
slipping,  assuming  that  it  wajs  necessary  to  use  a  bar  because 
the  machinery  could  not  be  handled  by  hand  as  designed. 

**What  caused  the  bar  used  by  plaintiff  to  press  down  the 
bar  in  question  to  slip  from  under  the  pin  on  the  side  of  the 
fire-box  of  the  engine."  That  was  one  thing  to  be  definitely 
stated,  and  defendant  also  desired  to  have  pointed  out  how  it 
was  or  why  it  was  that  the  failure  to  repair  and  fix  the  engine 
was  the  direct  cause  of  the  plaintiff's  injury. 

It  seems  to  us  that  it  fairly  appears  from  this  petition,  as 
it  stands,  that  the  alleged  defect  in  the  construction  of  the  en- 
gine, or  a  defect  growing  cut  of  its  being  out  of  repair,  was 
not  the  proximate  cause  of  his  injury;  that  the  petition  itself 
discloses  that  the  proximate  cause  was  something  connected 
with  the  immediate  operation  in  the  use  of  the  hand  lever  that 
the  plaintiff  had  selected  to  use  to  press  down  the  other  bar. 
The  petition,  we  think,  sufficiently  sets  forth,  therefore,  and 
discloses  the  occasion  for  the  use  of  the  hand  lever  or  bar  thai 
was  selected.     The  petition  sets  forth  sufficiently  a  knowledge 
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of  the  alleged  defects  upon  ttie  part  of  the  defendant  railroad 
company.  We  think  the  petition  sets  forth  suflSciently  a  prom- 
ise upon  the  part  of  the  defendant,  or  plaintiff's  superior  in 
the  service,  to  repair  these  defects,  to  justify  the  plaintiff  in 
remaining  in  the  service,  if  such  promise  to  repair  was,  under 
the  circumstances,  a  matter  of  any  consequence  in  the  case; 
and  as  to  that  I  shall  make  some  further  remark. 

We  think  the  petition  sets  forth  sufficiently  the  directions 
upon  the  part  of  plaintiff's  superior  if  the  chief  hostler  and 
this  man  who  is  named  are  the  same ;  but  about  that  we  are  in 
some  doubt.  If  they  are  the  same  person,  it  sets  forth  suffi- 
ciently the  direction  to  proceed  in  this  way  to  do  the  work; 
but  if  the  chief  hostler  is  not  the  same  person,  then  it  is  doubt- 
ful whether  there  is  enough  in  this  petition  to  show  that  he  was 
the  superior  of  plaintiff  and  not  a  fellow-servant.  But  passing 
that,  and  assuming  that  there  is  enough  averred  in  the  peti- 
tion with  respect  to  the  use  of  this  selected  bar  in  the  presence 
of  the  superior  to  justify  the  plaintiff  in  using  it  as  he  did, 
we  come  to  the  more  particular  consideration  of  the  things 
complained  of  in  this  motion — ^^the  things  against  which  the 
motion  is  directed.  I  have  mentioned  these  things  with  re- 
spect to  which  the  allegations  in  the  petition  appear  to  be 
sufficiently  definite  and  certain  because  counsel  for  plaintiff  in 
error  seem  to  regard  the  motion  as  being  directed  against  and 
sustained  as  to  those  allegations  or  some  of  them;  but  in  this 
counsel  are  in  error,  as  clearly  appears  from  the  order  I  have 
read. 

It  is  not  enough  to  aver  that  a  certain  thing  is  the  proximate 
cause  of  an  injury.  The  pleading  must  disclose  the  facts  which 
show  that  it  is  so. 

So  far  as  appears  by  this  petition,  there  was  no  harm  to  the 
plaintiff  resulting  from  this  machinery  being  improperly  con- 
structed or  being  out  of  repair.  So  far  as  appears,  it  was  as 
safe  or  safer  to  the  plaintiff  to  proceed  as  he  did  by  the  use 
of  this  hand  lever  that  he  selected,  than  it  would  have  been 
to  handle  the  machinery  as  it  was  designed  to  be  handled. 
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It  is  not  stated,  and  it  is  not  pointed  out  that  there  was  any 
fault  in  the  method  that  he  was  obliged  to  pursue,  or  any  in- 
herent difficulty  or  danger  in  that  method  that  would  make  the 
defect  in  the  machinery  the  proximate  cause  of  the  injury', 
or  that  enables  us  to  trace  back  to  and  fix  upon  such  defect  in 
the  machinery  as  the  proximate  cause  of  the  injury.  For  aught 
that  appears,  this  was  an  entirely  safe,  proper  and  convenient 
way  to  proceed,  and  the  trouble  arose  from  something  in  tho 
manner  of  the  use  of  this  bar  that  he  selected,  or  something 
inappropriate  or  defective  about  the  appliance  itself. 

Prom  the  mere  fact  that  an  accident  happened,  we  can  not 
infer  that  there  was  any  defect  therein,  or  that  the  railway 
company  was  at  fault.  The  defendant  had  a  right  to  know  the 
precise  fault  charged  against  it  on  account  of  which  the  plaint- 
iff sought  to  recover.  He  said  he  was  injured  by  this  bar 
slipping  off,  and  he  asks  for  damages  against  the  defendant 
on  account  of  that;  but  he  does  not  say  that  the  defendant  put 
him  at  the  work  and  directed  or  caused  him  to  pursue  a  plan 
or  method  of  operations  that  would  necessarily  enhance  the 
danger ;  neither  does  he  say  that  the  appliances  furnished  were 
at  all  defective — I  mean  the  appliance  he  selected  and  used  to 
move  this  hand  bar  of  the  engine. 

He  is  asked  to  state  how  it  came  about  that  the  lever  slipped 
off  the  bolt.  He  should  do  that.  The  defendant  has  a  right  to 
know  that.  It  has  a  right  to  know  whether  it  is  claimed  that 
the  bolt  was  too  small  for  the  purpose,  or  too  smooth,  or  too 
much  rounded  or  beveled,  or  whether  the  bar  was  too  light  or 
too  heavy,  or  too  slippery,  or  too  rounded  at  the  end  where 
they  undertook  to  attach  it  to  the  bolt,  or  whether  the  fulcrum 
was  unsteady  or  insecure,  or  whether  it  is  claimed  the  whole 
operation,  with  such  appliances,  was  necessarily  dangerous,  or 
what  was  wrong  with  the  appliances  or  the  method  pursued, 
and  it  is  not  informed  by  this  petition  as  to  any  of  these  points, 
or  of  any  particular  ground  of  complaint. 

"We  conclude,  therefore,  that  the  court  was  right  in  sustain- 
ing the  motion.  But  we  go  somewhat  beyond  that.  If  the  pe- 
tition did  not  state  a  cause  of  action,  as  it  stood,  we  would 
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not  reverse  this  order  and  judgment,  even  though  it  should 
appear  to  us  that  the  court  was  in  error  as  to  the  precise  point 
upon  which  it  acted  or  proceeded  in  making  the  order. 

We  think  that  because  of  failure  to  make  it  appear  that  de- 
fects in  the  machine  whereby  it  could  not  be  operated  without 
the  use  of  a  lever — defects  in  construction — or  defects  because 
of  a  lack  of  repair,  constituted  the  proximate  cause  of  the  in- 
jury; that  is,  because  the  pleader  has  failed  to  point  out  that, 
being  in  that  condition,  it  was  necessary  to  pursue  a  method 
of  operation  that  was  inherently  and  necessarily  dangerous,  so 
that  the  proximate  cause  could  be  traced  back  to  the  original 
defects  in  the  machine  (but  it  appearing  that  the  proximate 
cause  of  the  injury  must  have  been  some  fault  in  the  imme- 
diate tools  employed),  and  there  being  no  allegation  to  the 
effect  that  plaintiflF  did  not  know  of  the  defects  or  faults 
therein  and  the  dangers  incident  to  the  use  thereof,  or  that 
though  he  had  such  knowledge  there  was  a  promise  to  remedy 
such  defects,  or  cure,  such  faults,  the  petition  is  demurrable 
under  the  case  of  Coal  &  Car  Co.  v.  Norman,  49  Ohio  St.,  598. 

As  the  petition  now  stands,  we  can  not  find  the  proximate 
cause  further  back  than  the  immediate  tools  used  or  methods 
employed  in  the  operation.  But  it  is  not  averred  with  respect 
to  these  things  that  the  defendant  was  at  all  at  fault  in  fur- 
nishing tools  that  were  improper  or  unsafe,  or  in  directing  the 
plaintiff  to  proceed  by  a  method  that  was  improper  or  unsafe. 
Nor  is  it  averred  that  there  was  danger  or  defects  in  such  ap- 
pliances of  which  plaintiff  was  not  informed,  or  that,  being 
informed  thereof,  he  was  excused  because  of  a  promise  made  on 
the  part  of  the  employer  to  repair  or  correct  the  defects  or 
faults.  Therefore,  upon  the  additional  ground  that  the  peti- 
tion was  demurrable,  the  court  was  justified  in  dismissing  the 
case.  The  judgment  of  the  court  of  common  pleas  will  be 
affirmed. 

McKnight  <fe  Thomas^  for  plaintiff  in  error. 
C.  P.  dt  L.  W,  Wickham,  for  defendant  in  error. 
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UNCBILTAINTY  IN  WRITTKN  CONTRACT. 

[Circuit  Court  of  Hamilton  County.] 

Hbnry  Schmidt  v.  Lerot  Turner. 

Decided,  January  28,  1905. 

Evidence — Offered  in  Parol  as  to  Price — Where  Written  Contract  was 
Uncertainn-*'U8uar  Price,  "'Market''  Price,  and  "Fair"  Price. 

Where  a  fair  price  for  a  given  piece  of  work  can  only  be  ascertained 
from  the  peculiar  circumstances  of  the  case,  and  the  defense  has 
y>ffered  evidence  tending  to  show  the  market  price  by  way  of 
explaining  an  uncertainty  as  to  price  in  the  written  contract,  it 
it  not  reversible  error  to  admit  testimony  in  rebuttal  offered  for 
the  purpose  of  showing  what  a  fair  price  would  be  for  that  par- 
ticular work. 

Swing,  J. ;  Giffen,  J.,  and  Jelke,  J.,  concur. 

This  case  is  in  this  court  on  error  to  the  judgment  of  the  court 
of  common  pleas.  The  only  error  complained  of  relates  to  the 
admission  of  certain  evidence  by  the  plaintiff  below  offered  and 
received  in  rebuttal.  The  action  was  on  a  written  contract  for 
digging  a  ditch.  The  only  question  in  controversy  is  as  to  the 
price  at  which  the  work  was  to  be  done — ^whether  it  was  thirty- 
five  (35)  cents  per  foot  or  thirty-five  (35)  cents  per  yard.  The 
plaintiff  claimed  it  was  thirty-five  (35)  cents  per  lineal  foot, 
while  the  defendant  claimed  it  was  thirty-five  (35)  cents  per 
cubic  yard. 

It  is  undisputed  that  two  copies  of  the  contract  were  writ- 
ten out.  The  one  kept  by  plaintiff  was  signed  by  both  parties 
and  was  for  thirty-five  (35)  cents  per  foot;  the  one  retained 
by  defendant  was  signed  by  Turner.  This  one  also  was  for 
thirty-five  (35)  cents  per  foot.  On  the  back  of  this  was  an 
unsigned  statement  that  it  was  to  be  thirty-five  (35)  cents  per 
yard,  which  defendant  claimed  was  the  agreed  price. 

By  way  of  defense,  the  defendant  offered  the  evidence  of 
three  witnesses,  who  gave  evidence  tending  to  show  that  they 
were  contractors  of  experience  in  such  work  in  the  locality  of 
this  work,  and  they  were  asked  as  to  the  fair  market  price  for 
such  work  in  that  locality  at  that  time,  and  over  the  objection 
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of  the  plaintiff  they  were  permitted  to  ansrwer  what  the  fair 
market  price  was. 

It  was  claimed  to  come  within  the  rule  announced  in  22  0.  S., 
138,  and  41  0.  8.,  307.  In  the  22  0.  S.,  the  syllabus  is  as  fol- 
lows: 

**In  an  action  to  recover  the  amount  due  on  a  contract  for 
work,  when  the  testimony  is  conflicting  as  to  the  price  agreed 
ui>OH  for  the  work,  it  is  competent  to  show  the  value  of  such 
work  at  the  time  the  contract  was  made,  as  tending  to  show 
what  the  agreed  price  was.'* 

On  page  142,  the  court,  in  discussing  the  evidence  of  the  case, 
say: 

*'But  it  was  of  some  value  as  tending  to  show  the  improb- 
ability of  the  claim  of  the  defendant,  and  to  enable  the  jury 
to  arrive  at  tiie  truth  upon  the  point  at  issue  between  the  par- 
ties, and  was  therefore  admissible  for  what  it  was  worth  in 
connection  with  the  other  evidence  in  the  case.*' 

In  the  opinion  the  court  cites  two  cases  as  sustaining  its  con- 
clusions, and  quote  from  Eidner  v.  Smith,  34  Yt.,  294,  as  fol- 
lows : 

''Where  the  testimony  is  conflicting  as  to  the  price  agreed 
upon  in  the  sale  of  personal  property,  it  is  competent  to  show 
the  value  oif  the  property  at  the  time  of  sale,  as  tending  to  show 
what  the  real  contract  was.  •  •  •  The  parties  were  in  dis- 
pute and  their  evidence  conflicting.  Whether  the  defendant 
was  to  pay  thirty-five  or  sixty  dollars  for  the  mare,  and  it  be- 
came necessary  to  resort  to  circumstances  and  probabilities  to 
determine  which  was  right,  as  showing  a  probability  in  favor 
of  the  defendants  version  of  the  trade,  we  think  it  was  com- 
petent for  the  defendant  to  prove  the  value  of  the  mare  to  be 
even  less  than  the  sum  he  was  to  pay." 

The  court  also  quote  from  Swain  v.  Cheney,  41  N.  H.,  232,  as 

follows: 

"Evidence  was  admissible  as  bearing  upon  the  probabilities 
of  the  case  to  show  what  was  the  usual  and  common  price  paid 
at  that  time  and  place  for  similar  services." 

The  conclusion  of  the  court  is  evidently  based  on  the  Vermont 
case  rather  than  the  New  Hampshire  case,  as  the  two  are  not 
exactly  the  same  in  principle. 
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The  case  in  22  0.  S.  is  followed  in  the  case  of  Spenck  v.  Dean, 
49  Neb.,  66,  the  third  proposition  of  the  syllabus  in  the  case 
being  as  follows: 

*' Where  in  an  action  to  recover  an  amount  alleged  to  be  due 
the  plaintiff  as  wages  for  work  and  labor  performed  at  an 
agreed  price,  there  is  a  conflict  in  respect  to  the  amount  agreed 
upon,  evidence  of  the  value  at  the  time  of  the  contract  of  the 
work  performed  is  competent  and  admissible. 


>> 


In  the  case  of  Valley  Lumber  Company  v.  Smith  et  al,  71 
Wis.,  304,  the  first  proposition  of  the  syllabus  is  as  follows: 

"Where  there  is  a  direct  conflict  of  testimony  as  to  the  price 
orally  agreed  to  be  paid  for  property,  evidence  of  its  real  value 
at  the  time  of  the  contract  is  admissible." 

In  Krammen  v.  The  Meridean  Mill  Company,  58  Wis.,  399, 
the  second  proposition  of  the  syllabus  is  as  follows : 

"In  an  action  for  the  balance  due  on  a  parol  contract  for 
manufacturing  laths,  the  complaint  alleged  that  the  agreed  price 
was  forty-five  cents  and  the  answer  that  it  was  twenty-six 
cents  per  thousand.  It  appeared  that  in  pursuance  of  the  con- 
tract the  work  had  been  done  in  the  defendants'  mill  and  it 
had  furnished  the  xK)wer,  oils,  files,  and  twine,  and  had  done 
the  filing  and  mill-wright  work.  Held:  That  evidence  on  the 
part  of  the  plaintiff  as  to  the  usual  price  for  sawing  laths  in 
mills  generally  was  inadmissible." 

These  last  two  cases  cite  the  case  of  Allison  v.  Homingy 
supra. 

It  will  be  seen  that  the  foundation  in  which  the  rule  rests  is 
not  very  substantial,  and  that  the  value  of  the  evidence  is  not 
considered  very  great.  It  is  considered  of  some  value  and  is 
admitted  for  what  it  is  worth,  is  about  the  best  that  can  be 
said  of  it. 

We  find  no  decision  which  goes  to  the  extent  of  admitting 
evidence  as  to  the  "market  price"  in  such  cases,  and  it  would 
seem  from  the  case  in  58  Wis.,  supra,  where  "usual  price"  was 
held  inadmissible  that  "market  price"  would  be  equally  inad- 
missible. Probably  there  could  be  no  such  thing  as  a  "market 
price"  for  digging  a  ditch — that  the  difference  which  must  nat- 
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iirally  exist  in  diflferent  ditches  would  require  dififerent  prices, 
and,  therefore,  preclude  the  establishment  of  a  market  price. 

It  is  doubtful  whether  plaintiff  in  error  had  properly  saved 
an  exception  to  the  evidence  offered  by  plaintiff  in  rebuttal. 
Evidence  was  offered  by  plaintiff  in  chief  without  objection 
on  the  part  of  the  defendant  as  to  the  number  of  men  and  as 
to  the  time  that  they  worked  on  this  work,  so  that  whether  the 
objection  of  defendant  to  this  kind  of  evidence  when  offered 
by  plaintiff  in  rebuttal  was  well  taken  or  not,  would  probably 
be  immaterial  for  the  reason  that  the  evidence  was  already  be- 
fore the  jury  without  objection. 

But  we  are  of  the  opinion  that  this  evidence  was  proper  by 
way  of  rebuttal  to  the  evidence  of  the  defendant  as  to  market 
price. 

The  judgment  will  be  affirmed. 

Moylinier,  Bettman  &  Hunt,  for  plaintiff  in  error. 

Geoffrey  Goldsmith  and  Jas.  R.  Jordan,  contra. 


REMOVAL  OF  GUARDIAN. 

[Circuit  Court  of  Darke  County.] 

A.  A.  North  v.  John  A.  Smith  et  al. 
Decided,  November  Term,  1904. 

OuardiaiP-^Removal  of  for  Cause — Error  to  Court  of  Common  Pleas 
Proceedings  not  Revietoahle. 

Th«  circuit  court  is  without  Jurisdiction  to  review  on  error  an  order 
of  the  court  of  common  pleas  removing  a  guardian  for  cause, 
made  on  appeal  from  the  probate  court. 

Wilson,  J.;  Sullivan,  J.,  and  Dustin,  J.,  concur. 

By  a  proceeding  in  the  probate  court,  the  plaintiff  in  error,  a 
guardian,  was  by  the  order  of  that  court  removed  for  cause. 
An  appeal  was  prosecuted  to  the  court  of  common  pleas  under 
favor  of  Section  6407  of  the  Revised  Statutes  as  amended  (95 
0.  L.,  406). 

That  court  also  made  an  order  of  removal. 

It  is  now  sought  to  prosecute  error  proceedings  in  the  circuit 
court  to  review  the  order  of  the  court  of  common  pleas. 
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Has  the  circuit  conrt  jurisdiction  t 

Before  the  amendment  of  Sections  6708  and  6407  (95  0.  L., 
391,  406),  Revised  Statutes,  neither  error  nor  appeal  could  be 
prosecuted  from  an  order  of  the  probate  court  removing  or  re- 
fusing to  remove  a  guardian.  This  was  so  for  the  reason,  it  was 
held,  that  such  an  order  did  not  affect  a  substantial  right.  Had 
it  been  such  order  as  is  defined  in  Section  6707,  Revised  Statutes, 
error  or  appeal  would  lie  under  the  general  statutes  without 
special  provision  made  therefor.  It  was  the  policy  of  the  law  to 
confer  upon  the  probate  court  exclusive  jurisdiction  over  the 
matter.  The  amendment  extends  the  jurisdiction  in  error  and 
on  appeal  to  the  court  of  comtmon  pleas.  It  does  not  change 
the  character  of  the  order,  as,  though  final,  not  affecting  a 
substantial  right.  It  does  not  enlarge  the  jurisdiction  in  error 
of  the  circuit  court.  Section  6709,  which  confers  jurisdiction, 
is  the  same  as  before.  The  order  that  may  be  reviewed  by 
virtue  of  its  provisions  is  such  as  is  defined  in  Section  6707,  and 
we  have  seen  that  the  order  in  question  is  not  of  that  charac- 
ter.   It  can  not,  therefore,  be  reviewed  by  the  circuit  court. 

Society  v.  Ely,  56  0.  S.,  405,  and  Davis  v.  Kauffman,  55  0. 
S.,  556,  relied  upon  by  the  plaintiff  in  error,  are  not  in  conflict 
with  this  view.  The  orders  there  reviewed  were  held  to  affect  a 
substantial  right.  Subsequently  Munger  v.  Jeffries,  62  0.  S., 
149,  holds  that  an  order  such  as  is  involved  here  is  not  review- 
able under  the  general  provisions  of  the  statute.  Reading  the 
order  into  Section  6708  enlarged  the  jurisdiction  of  the  court 
of  common  pleas  by  that  much  more  than  is  conferred  by  Sec- 
tion 6707.  But  it  did  not  by  that  much  enlarge  the  jurisdiction 
of  the  courts  all  along  the  line.  Notwithstanding  the  amend- 
ment, it  should  be  said  that  it  is  the  policy  of  the  law  now,  to 
make  the  jurisdiction  of  the  court  of  common  pleas  final,  as  it 
was  before  the  policy  to  make  that  of  the  probate  court  final. 
The  reason  for  the  policy  still  obtains,  and  the  amendment 
should  not  be  given  scope  beyond  its  letter. 

The  petition  in  error  will  be  dismissed. 

A,  A,  Northf  W.  Y.  Sticbhs,  for  plaintiff  in  error. 

Meeker  &  GaskUl,  Anderson,  Bowman  &  Anderson,  for  de- 
fendant in  error. 
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EMPLOYK  GIVEN  DANGEROUS  PLACE  TO  WORK. 

[Circuit  Court  of  Huron  County.] 

Edward  L.  Qreen  v.  New  York,  Chicago  &  St.  Louis  Railway. 

Decided,  October  Term,  1904. 

Master  and  Servant — Latter  Bound  to  Know  the  Dangers  of  the  Place 
in  Which  He  is  at  Work,  When — Contributory  Negligence — Burden 
of  Proof  as  to — Presumption  of  Negligence  Arises,  When — Evi- 
dence—Charge of  Court. 

1.  Wh«re  the  conditions  are  not  complex,  and  the  circumstances  such 

as  to  be  easily  comprehended,  an  employe  who  knows  the  facts 
and  conditions  and  circumstances,  is  bound  and  conclusively  pre- 
sumed to  kn4>w  the  dangers  arising  therefrom. 

2.  A  presumption  of  negligence  arises  which  it  is  the  duty  of  the 

administrator  to  rebut,  when  it  appears  that  the  decedent  might, 
by  the  exercise  of  ordinary  care,  have  seen  the  train  by  whicb  he 
was  struck,  or  by  listening  would  have  heard  It,  in  time  to  have 
stepped  from  his  place  of  danger. 
Z,  When  a  question  and  answer  do  not  add  anything  to  the  facts  of 
the  case,  a  reviewing  court  will  not  reverse  the  Judgment,  not- 
withstanding the  question  was  incompetent,  and  a  motion  to 
strike  it  and  tbe^  answer  from  the  record  might  well  have  been 
granted. 

Hale,  J.;  Parker,  J.,  and  Marvin,  J.,  concur  (Judges  HaJe 
and  Marvin  sitting  in  place  of  Judges  Hull  and  Haynes). 

Heard  on  error. 

Edward  Green,  the  decedent,  on  June  8,  1901,  was  employed 
by  the  defendant  railroad  company,  as  a  section  hand  and 
had  been  so  employed  for  about  a  year  and  a  half.  On  the 
day  named,  he  was  at  work  repairing  the  track  at  Bellevue, 
or  leveling  up  the  roadbed  which  had  been  disturbed  by  the 
renewal  of  the  track.  While  so  at  work,  a  train  passing  upon 
the  track  between  the  rails  of  which  he  stood,  ran  him  down 
and  killed  him.  This  action  is  prosecuted  by  his  son  who  was 
appointed  administrator,  as  authorized  by  statute,  to  obtain 
compensation  from  the  railroad  company  for  wrongfully  caus- 
ing the  death  of  the  decedent. 
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The  negligence  charged  in  substance  is,  that  the  company 
failed  to  provide  anj  mle  or  regulation  for  the  goTemment 
of  its  employes  to  insure  their  safety  while  in  the  performance 
of  their  duties;  that  the  engineer  in  charge  of  the  engine  that 
run  Green  down,  failed  to  give  any  warning  of  the  approach 
of  the  engine  either  by  bell  or  whistle;  and  that  the  company 
was  further  in  fault  by  not  providing  some  means  by  which 
he  could  have  been  warned  of  the  approach  of  the  train,  either 
by  his  boss,  or  some  other  employe  of  the  company.  This  last 
ground  of  negligence  is  not  very  distinctly  stated  in  the  peti- 
tion, but  we  give  the  plaintiff  the  benefit  of  such  allegation. 

The  issues  were  made  upon  these  allegations  of  the  petition, 
by  a  general  denial,  except  the  admission  of  certain  formal 
averments,  and  charging  contributory  negligence  on  the  part 
of  the  decedent  such  as  should  defeat  a  recovery. 

Trial  was  had,  a  verdict  rendered,  under  the  charge  of  the 
court,  in  favor  of  the  defendant,  and,  after  the  overruling 
of  the  motion  for  a  new  trial,  judgment  was  rendered  upon 
the  verdict. 

Several  errors  are  assigned  which  we  will  briefly  notice. 
First,  it  is  said  that  the  verdict  was  not  sustained  by  sufficient 
evidence  and  therefore  the  motion  for  a  new  trial  should  have 
been  granted  instead  of  overruled. 

Considering  the  nature  of  the  employment  of  this  decedent, 
his  work  upon  the  tracks  of  the  railroad  company — ^always  dan- 
gerous— ^where  many  trains  were  passing  back  and  forth,  and 
knowing  that  no  provision  had  been  made  by  the  company, 
either  by  rule  or  otherwise,  to  insure  his  safety,  it  was  in- 
cumbent  upon  him  to  take  all  reasonable  care  himself  to  es- 
cape injury  from  passing  trains.  He  had  no  ground  whatever 
for  relying  upon  being  taken  care  of  by  the  company  other 
than  what  was  done,  except  to  expect  the  engineer  upon  the 
engine  to  give  the  accustomed  signals.  But  without  going  into 
a  discussion  of  the  facts,  we  are  satisfied  that  the  verdict  was 
the  only  one  proper  to  have  been  rendered  in  the  case.  How- 
ever the  facts  of  the  case  were  such  as  to  render  it  entirely 
proper  that  the  issues  should  be  submitted  to  the  jury  and  a 
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verdict  had,  before  the  court  shotdd  attempt  to  deal  with  the 
facts.  If  the  case  was  not  properly  submitted  to  the  jury 
under  the  correct  rules  of  law,  then  the  verdict  should  be  set 
aside  and  the  plaintiff  given  an  opportunity  to  have  the  case 
passed  upon  by  a  jury  under  the  proper  rules  of  law;  so  we 
have  to  examine  the  errors  of  law  that  are  claimed  to  have 
occurred  at  the  trial. 

The  proposition  discussed  at  considerable  length  by  the  at- 
torney for  the  plaintiff,  would  be  adopted  by  this  court  with- 
out discussion,  and  that  is,  **It  is  the  duty  of  a  railway  com- 
pany to  provide  a  reasonably  safe  place  for  its  employes,  in 
the  performance  of  their  duties,  or  at  least  to  exercise  reason- 
able care  to  that  end.'' 

Adopting  that  rule  which  is  as  broad  as  claimed  by  the 
plaintiff's  attorney,  we  need  not  refer  to  the  various  cases  to 
which  reference  has  been  made. 

It  is  said  that  the  court  erred  on  the  trial  of  the  case,  in  giv- 
ing to  the  jury  certain  requests  that  were  made  by  the  defend- 
ant.   We  refer  to  request  numbered  4  which  reads: 

*'If  the  jury  find  that  there  was  no  rule  of  the  defendant 
requiring  the  section  boss  to  give  a  notice  to  the  men  under  his 
direction  of  the  approach  of  the  train  while  they  were  upon 
the  track,  and  also  find  that  the  decedent  knew  that  there 
was  no  such  rule,  and  continued  in  the  service  of  the  defend- 
ant as  section  man  without  complaint  or  objection,  he  assumed 
the  risk  incident  to  such  failure  to  provide  such  rule  and  the 
plaintiff  can  not  recover  in  this  case  on  the  ground  of  the  fail- 
ure to  provide  such  rule." 

The  objection  made  to  this  request  is  that  it  does  not  em- 
body in  it  the  element  that  the  plaintiff  not  only  knew  that 
there  was  no  rule  of  the  kind  referred  to,  but  also  knew  of 
the  dangers  incident  to  the  lack  of  such  rule.  It  is  claimed 
that  the  request  is  faulty  in  that  it  alleges  only  the  knowledge 
of  the  plaintiff  of  the  fact  that  there  was  no  rule,  without 
alleging  the  knowledge  of  the  plaintiff  that  the  absence  of 
such  rule  created  a  danger. 

As  we  understand  the  rule  to  be  in  this  state,  where  the 
facts  are  simple  and  the  conditions  not  complex,  and  the  cir- 
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cumstances  such  as  to  be  easily  comprehended,  one  who  knows 
the  conditions^  and  the  facts  and  circumstances,  is  bound  and 
conclusively   presumed  to   know  the   dangers  resulting  from 

such  fact. 

In  the  Eighth  Circuit  a  case  arose  in  which  a  party  was  in- 
jured  upon  a  covering  to  a  side-walk,  or  cross-walk.  The  party 
injured  knew  the  exact  condition  of  that  covering;  it  had  be- 
come worn  so  that  it  was  slippery — ^it  had  been  raining,  and 
at  the  time  of  the  accident  this  covering  was  quite  slippery. 
The  plaintiff  sought  to  recover  on  the  ground  that»  although 
he  knew  the  exact  conditions,  he  did  not  know  of  its  danger, 
did  not  know  it  was  dangerous,  and  the  two  lower  courts  sus- 
tained him  in  that  theory. 

The  Supreme  Court  reversed  the  judgment  of  the  lower 
courts  and  held  that  if  the  plaintiff  knew  all  about  the  condi- 
tion of  the  walk,  he  was  bound  to  take  cognizance  of  its  dan- 
gers, if  there  were  any.  The  Supreme  Court  has  also  held 
that  an  employe,  experienced  in  his  business  and  the  duties 
incident  to  his  work,  is  chargeable  with  the  dangers  resulting 
from  those  defects  of  which  he  has  knowledge.  The  case  of 
Pennsylvania  Co.  v.  McCurdy,  66  Ohio  St.,  118,  supports  that 
proposition. 

The  criticism  then  of  this  request  is  not  just.  There  was  no 
error  on  the  part  of  the  court  in  giving  this  request  to  the 
jury.  Just  what  view  the  jury  took  of  the  situation  and  what 
their  findings  were,  under  this  request  and  the  charge  of  the 
court,  can  not  be  definitely  ascertained,  under  the  general  ver- 
dict which  was  rendered.  There  was  no  special  finding  as  to 
the  effect  of  this  rule. 

Again,  it  is  said  that  the  court  erred  in  giving  to  the  jury 
request  No.  7,  made  by  the  defendant  on  the  trial  of  the  case. 
The  effect  of  that  request  has  been  a  matter  of  much  discussion 
since  the  case  was  submitted  to  the  court,  among  the  members 
of  the  court.    That  request  reads: 

"That  if  the  jury  find  that  on  the  morning  in  question  the 
decedent  was  at  work  on  the  track  of  the  defendant  at  a  point 
about  275  feet  south  of  the  crossing  of  the  track  of  the  Lake 
Shore  &  Michigan  Southern  Railway  Company  and  the  defend- 
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ant  company;  that  the  morning  was  a  fine,  bright,  quiet  day; 
that  the  train  which  struck  decedent  was  coming  up  a  grade 
and  making  a  rumbling  and  pufSng  noise;  that  the  decedent 
was  standing  up  when  he  was  struck  by  the  train;  and  if  the 
jury  find  that  said  decedent,  in  the  exercise  of  ordinary  care 
by  looking,  would  have  seen  the  approaching  train,  or  by  lis- 
tening would  have  heard  the  noise  of  the  approaching  train,  a 
presumption  of  negligence  on  his  part  would  arise;  and  before 
the  plaintiflE  can  recover,  the  burden  rests  upon  him  to  remove 
such  presumption  and  show  that  he  was  exercising  ordinary 
care,  by  a  preponderance  of  the  evidence;  and  such  evidence 
must  be  exculpatory;  it  must  show  some  reason;  it  must  sus- 
tain some  excuse;  it  must  appear  from  the  evidence  that 
while  this  seems  to  be  negligence,  and  that  it  seems  that  Ed- 
ward Green  was  negligent,  yet  under  the  peculiar  circum- 
stances, that  result  does  not  follow." 

That  request,  as  we  think,  was  aimed  at  the  burden  of  proof 
upon  the  issue  of  contributory  negligence  of  plaintiff.  In  the 
charge  of  the  court  to  the  jury,  the  court  said: 

*'In  the  transaction  under  investigation,  the  circumstances 
required  the  exercise  of  ordinary  care  on  the  part  of  Green  to 
avoid  injury.  If  the  evidence  offered  by  the  plaintiff  does 
not  disclose  any  want  of  such  care,  on  his  part,  the  burden  is 
on  the  defendant  to  show  that  he  did  contribute  directly  to  his 
death,  and  the  burden  in  such  case  must  be  sustained,  and  the 
facts  shown  by  a  preponderance  of  the  evidence,  as  before 
defined. 

**If,  however,  the  plaintiff's  evidence  in  support  of  his  cause 
of  action  raises  the  presumption  of  such  contributory  negli- 
gence on  the  part  of  Green,  the  burden  rests  upon  the  plaintiff 
to  remove  that  presumption  by  a  like  preponderance  of  the 
evidence." 

It  is  quite  clear  that  if,  on  the  trial  of  the  issues  in  this 
case,  the  plaintiff  had  produced  evidence  establishing  the  fact 
recited  in  this  request,  it  would  have  raised  a  presumption  of 
negligence  of  decedent,  and  the  burden  of  removing  that  pre- 
sumption would  have  rested  on  plaintiff,  and  a  failure  to  re- 
move it  would  have  defeated  his  recovery. 

The  exact  meaning  of  this  request  is,  that  if  the  jury  found 
the  facts  enumerated  in  the  request  and  if,  in  the  exercise  of 
ordinary  care,  by  looking,  decedent  would  have  seen  the  ap- 
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proach  of  the  train,  or  by  listening,  wonld  have  heard  it^  a 
presomption  of  negligence  wonld  arise  on  his  part  which  it 
was  his  dnty  to  rebnt.  This  was  right.  There  was  no  error 
in  giving  to  the  jury  this  request 

Request  No.  8,  which  I  will  not  stop  to  read,  upon  the  sub- 
ject of  the  care  required  of  the  plaintiff,  we  think  was  not 
misleading  as  claimed,  but  was  properly  given  to  the  jury. 
We  think  the  criticisms  made  of  the  general  charge  of  the 
court  are  without  merit  and  the  charge  as  a  whole,  in  connec- 
tion with  the  request,  fairly  embody  the  law  applicable  to  the 
facts  in  the  case. 

Complaint  is  made  of  the  rulings  of  the  court  in  excluding 
evidence  that  was  offered  on  the  part  of  the  plaintiff  on  the 
trial,  and  one  class  of  questions  which  were  excluded,  tended 
to  establish  the  fact  of  the  exact  position  of  the  decedent  some 
ten  or  fifteen  minutes  prior  to  the  time  he  was  killed. 

Ordinarily,  when  it  becomes  important  to  show  the  exact 
situation  at  the  time  of  the  happening  of  a  certain  event,  tes- 
timony upon  either  side  as  to  existing  conditions  would  be 
competent;  but  the  nature  of  this  man's  work  upon  that  track 
was  such  as  to  require  an  almost  constant  change  of  position, 
and  the  fact  that  he  was  in  a  certain  position  with  his  back 
in  the  direction  toward  which  the  train  approached  ten  or  fif- 
teen minutes  before  the  happening  of  this  accident,  would  not 
necessarily  mean  that  he  was  in  the  same  position  at  the  time 
the  train  struck  him.  The  trial  judge  might  have  permitted 
that  testimony  to  go  to  the  jury  without  error;  but  taking  the 
nature  of  the  work,  the  circumstances  surrounding  decedent  at 
the  time,  it  is  clear  that  he  could  not  have  got  himself  into  any 
position  where,  in  the  exercise  of  ordinary  care,  it  was  not 
his  duty  to  have  observed  the  approach  of  that  train ;  and  hence 
the  exclusion  of  this  question  was  not  such  error  as  requires  the 
reversal  of  this  judgment. 

Again,  it  is  said  that  the  defendant  was  permitted  to  show 
that  others  heard  the  approach  of  the  train  and  got  off  the 
track,  and  that  this  was  for  the  purpose  of  raising  the  presump- 
tion that  the  decedent  also  heard  the  train  and  might  have  left 
the  track. 
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The  connection  in  which  that  is  stated,  is  this:  A  witness,  a 
co-employe,  was  on  the  witness-stand  and  he  was  asked:  ''You 
heard  the  train  coming  and  got  off  the  track,  did  you?"  ''Yes, 
sir/'  And  that  without  objection.  ** Where  was  it  when  you 
first  noticed  it?''  "It  was  going  across  the  Lake  Shore  tracks." 
*'That  is  where  it  was  when  you  got  off  ?"  **Yes,  sir."  '*The 
other  section  men  were  there — ^how  many  of  them?"  **I  don't 
know  just  how  many  there  were,  but  in  the  neighborhood  of 
eight  or  ten  of  them."  '*A11  the  rest  of  you  heard  the  train 
and  got  off?"    ''Yes,  sir." 

Counsel  for  plaintiff  then  objected  and  the  court  said,  **The 
answer  may  stand;  the  objection  is  pretty  late";  and  an  ex- 
ception was  taken. 

This  was  holding  counsel  to  a  strict  rule.  Counsel  for  plaint- 
iff said,  ''I  object  to  the  question  and  answer  and  ask  that 
the  answer  be  stricken  out."  We  think,  if  we  had  had  the 
ruling  of  the  trial  court  to  make,  we  should  have  permitted 
that  answer  to  go  out  The  question  and  answer,  we  think,  were 
clearly  incompetent.  But  the  answer  did  not  add  anything  to 
the  conceded  facts  in  the  case.  This  witness  had  testified  he 
heard  the  train  coming  and  got  off  the  track.  There  were  eight 
or  ten  others  there  and  incidentally  they  say  all  the  others 
got  off  the  track.  It  was  conceded  that  no  one  else  was  hurt. 
We  do  not  think  it  a  sufficient  reason  for  reversing  the  judg- 
ment because  this  testimony  was  admitted  although  the  motion 
to  strike  out  might  well  have  been  granted. 

The  conclusion  that  we  reach  is,  that  there  was  no  prejudicial 
error  in  any  of  the  rulings  upon  the  admission  or  exclusion 
of  the  testimony  for  which  this  case  should  be  reversed.  There 
is  nothing  that  leads  us  to  the  conclusion  that  the  plaintiff  did 
not  have  a  fair  trial.  The  only  trouble  with  this  case  was  that 
it  was  weak. 

It  is  said  that  this  case  should  be  governed  by  the  case  of 
Railway  v.  Murphy,  50  Ohio  St.,  135.  It  is  a  little  dangerous 
to  say  that  one  case  should  govern  another  case  on  its  facts. 
Two  cases  might  be  cited  in  whch  the  one  should  rule  the  other, 
but  all  this  case  of  Railway  Company  v.  Murphy  holds  is,  that 
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it  was  proper  in  that  case  to  have  submitted  to  the  jury  the 
question  of  contributory  negligence  of  the  plaintiff,  Murphy. 
In  the  third  clause  of  the  syllabus  the  court  say: 

"The  evidence  as  to  contributory  negligence  on  the  part  of 
deceased  made  a  case  which,  at  least,  was  doubtful,  and  about 
which  different  minds  differ  as  to  the  proper  inference  to  be 
drawn.  Such  a  question  can  not  properly  be  determined  by 
the  court  as  matter  of  law,  and  should  be  submitted  to  the 
jury.    The  request  was  properly  refused." 

That  request  was  this,  page  137 : 

"  'Upon  the  undisputed  facts  in  this  case  it  appears  that  the 
defendant  railway  company  was  not  guilty  of  actionable  neg- 
ligence, and  that  the  deceased  was  guilty  of  contributory  neg- 
ligence which  brought  about  his  death,  and  the  verdict  of  the 
jury  should  be  for  the  defendant.* '' 

This  was  properly  refused,  the  court  holding  that  the  ques- 
tion of  fact  should  have  been  submitted  to  the  jury.  It  was 
submitted  to  the  jury ;  the  jury  found  in  favor  of  the  plaintiff 
and  the  court  sustained  the  verdict. 

In  this  case,  the  court  did  not  undertake  to  tsay  as  matter 
of  law,  that  the  plaintiff,  under  the  facts  in  the  case,  was  guilty 
of  contributory  negligence,  but  left  the  facts  to  be  found  by 
the  jury,  stating  what  would  amount  to  contributory  negligence, 
if  the  jury  found  such  facts.  The  jury  found  in  favor  of  the 
defendant  in  this  case,  and  with  that  finding  the  court  is 
entirely  satisfied.  This  discussion  might  be  extended  still  fur- 
ther, but  on  the  whole,  we  have  reached  the  conclusion  that 
there  is  no  error  apparent  upon  the  record  for  which  this  judg- 
ment should  be  reversed  and  the  judgment  of  the  court  of 
common  pleas  is  affirmed. 

Jesse  Vickery,  for  plaintiff  in  error. 

C.  P.  &  L.  W.  Wickham  and  John  H.  Clark,  for  defendant 
in  error. 
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ESTABUSHMENT  OF  A  COUNTY  ROAD. 

[Circuit  Court  of  Wood  County.] 

The  Cincinnati,  Hamilton  &  Dayton  Railway  Company  v. 

Ojborge  J.  Bhossia  et  al. 

Decided,  April  26,  1903. 

Road9 — EatablUhment  of,  by  County — Report  of  Reviewera-^ommiS" 
8ionera  not  Required  to  Proceed  De  Novo  Thereafter — Order  as  to 
Damages  and  Coats  Complied  toith^  When — How  Paym^ent  Should 
he  Made. 

1.  Where  a  favorable  report  Is  made  by  road  revlewero  appointed  by 

a  board  of  county  commissioners,  and  is  In  agreement  with  the 
report  of  the  viewers,  the  commissioners  are  not  required  to  pro- 
ceed de  novo  by  reading  the  report  of  the  reviewers  upon  two 
different  days  of  the  same  session,  but  may  resume  the  proceed- 
ings at  the  point  where  they  were  discontinued  at  the  time  of  the 
filing  of  the  petition  for  review. 

2.  Where  the  board  of  county  commissioners  orders  the  payment  of 

the  costs  and  damages  forthwith  as  a  oonditlon  precedent  to  the 
estabishment  of  a  county  road,  It  must  affirmatively  appear  that 
they  were  not  paid  forthwith,  In  order  to  constitute  error  for 
which  the  proceedings  should  be  reversed;  and  It  would  be  a  sub- 
stantial conformity  with  such  an  order,  if  the  costs  and  damages 
were  paid  Immediately  prior  to  the  time  the  order  was  made  for 
the  establishment  and  opening  of  the  road. 

3.  The  costs  and  damages  arising  from  the  establishment  of  a  county 
,    road  should  be  paid  Into  the  county  treasury,  and  not  directly  to 

the  claimants. 

Parker,  J.  (orally) ;  Haynes,  J.,  and  Hull,  J.,  concur. 

A  proceeding  was  instituted  before  the  county  commissioners 
of  this  county  by  George  Brossia  and  other  petitioners  for  a 
county  road  under  the  chapter  upon  that  subject,  beginning 
with  Section  4337.  The  road  was  established  by  the  county 
commissioners,  and  the  plaintiff,  the  railroad  company,  being 
dissatisfied  and  being  interested,  appealed  to  the  probate  court 
as  it  might  do  under  the  statute.  The  evidence  adduced  upon 
the  hearing  before  the  probate  court  was  simply  and  only  the 
record  of  the  proceedings  before  the  county  commissioners,  and 
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apon  that  evidence  the  probate  court  entered  up  judgment  in 
accordance  with  the  order  of  the  county  commissioners^  i.  e., 
confirming  their  action.  Error  was  thereupon  prosecuted  to 
the  court  of  common  pleas  and  the  judgment  of  the  probate 
court  was  affirmed;  and  now  the  railroad  company  prosecutes 
error  to  this  court  to  obtain  an  order  of  reversal  and  the  setting 
aside  of  the  order  of  the  county  commissioners  and  the  judg- 
ments of  the  probate  court  and  the  court  of  common  pleas. 

It  appears  from  the  record  that  after  the  report  of  the  view- 
ers had  been  brought  in,  a  petition  was  filed  for  a  review,  and 
an  order  to  review  was  made,  and  a  report  of  the  reviewers  was 
brought  in,  and  that  report,  as  well  as  the  report  of  the  original 
viewers,  was  in  favor  of  the  establishment  of  the  road.  The 
county  commissioners,  however,  were  of  the  opinion  that  the 
road  was  not  of  sufficient  importance  to  the  public  to  justify 
the  payment  from  the  county  treasury  of  the  costs  and  damages 
that  had  been  awarded,  and,  therefore,  proceeding  under  Section 
4651  of  the  Revised  Statutes,  the  coxinty  commissioners  ordered 
that  the  road  should  be  established  upon  the  petitioners  paying 
these  costs  and  damages,  or  a  certain  proportion  of  them,  which 
further  order  is  authorized  by  Section  4651.  This  order  was  that 
as  a  condition  of  the  opening  of  the  road,  these  costs  and  ex- 
penses should  be  paid. 

It  appears  from  the  record  that  within  a  few  months  the  costs 
and  damages  were  paid  by  the  petitioners,  and  that  thereupon 
the  county  commissioners  ordered  the  opening  of  the  road. 

The  complaint  of  the  plaintiff  in  error  is  that,  after  the  report 
of  the  reviewers  was  brought  in,  upon  its  being  read  but  one 
time,  the  county  commissioners  proceeded  to  make  this  order 
for  the  establishment  and  opening  of  the  road.  The  section  upon 
that  subject  is  4653,  which  reads  as  follows : 

"If  the  report  of  the  viewers  be  in  favor  of  the  road,  the 
same  shall  be  established,  recorded,  and  opened  agreeably  to  the 
provisions  of  this  chapter,  and  the  persons  bound  for  the  same 
shall  pay  into  the  county  treasury  the  amount  of  the  costs  of 
such  review." 

Section  4658  is  relied  upon  by  the  county  commissioners.  It 
provides  that  if  the  report  of  the  viewers  be  in  favor  of  the 
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road,  and  **if,  on  receiving  such  report,  there  is  no  legal  ob- 
jection thereto,  and  the  commissioners  of  all  the  counties  in- 
terested are  of  the  opinion  that  such  road,  if  opened,  would  be 
of  pnblic  utility,  they  shall  order  the  same  to  be  opened  in  the 
manner  pointed  out  by  this  chapter." 

It  is  insisted  by  plaintiff  in  error  that  the  meaning  of  that 
provision  is  that  the  county  commissioners  shall  proceed  sub- 
stantially de  novo,  as  if  this  were  the  original  report  of  the 
original  viewers,  and  that,  therefore,  in  pursuance  of  Section 
4650  (which  it  is  said  should  be  read  with  this),  the  report  should 
be  read  on  two  different  days  of  the  same  session,  and  if  no  ap- 
plication be  made  to  them  for  a  review  of  the  road,  or  any  part 
thereof,  if  the  same  be  capable  of  division,  will  be  of  public 
utility,  and  the  report  of  the  viewers  is  favorable  thereto,  and 
no  damages  have  been  claimed  or  assessed,  shall  on  the  third 
day  of  the  session  cause  the  report,  survey  and  plat  to  be  re- 
corded. Now  these  provisions  apply  to  the  original  report  of 
the  viewers;  it  is  insisted,  however,  that  because  of  the  phrase 
which  I  have  read  from  Section  4643,  they  apply  as  well  to  the 
report  of  the  reviewers,  and  that  their  report  should  be  read  on 
two  different  days  before  action  is  taken  upon  it. 

We  are  of  the  opinion  that  the  true  construction  of  this  sec- 
tion is  given  in  Giauque's  Road  and  Bridge  Laws  at  page  42, 
paragraph  155,  reading— 

'*When  the  reason  for  discontinuing  the  proceedings  provided 
for  before  paragraph  123  above,  is  the  filing  of  a  petition  for 
review,  and  the  reviewers  accordingly  appointed  also  report  in 
favor  of  the  road  or  otherwise  in  agreement  with  the  report  of 
the  viewers,  these  proceedings  should  be  resumed  where  left  off, 
and  the  orders  as  to  establishing  and  opening  the  road  should 
be  made  and  recorded,  with  such  modifications  only  as  the  pro- 
ceedings on  the  petition  for  review  have  made  necessary." 

We  can  see  no  reason  for  requiring  the  reading  and  re-read- 
ing of  the  report  of  the  reviewers  upon  different  dates,  neither 
do  we  think  that  the  statute  requires  that. 

There  are  circumstances  under  which  the  county  commission- 
ers are  required  to  go  back  to  the  petition  and  begin  de  novo; 
for  instance,  in  Section  4651a,  where  the  report  of  the  viewers 
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comes  in  and  it  is  found  there  is  a  substantial  irregnlarily  in 
the  proceedings;  in  a  case  of  that  kind  it  is  provided  that  the 
proceedings  shall  re-conunence  at  the  point  provided  for  l^  Sec- 
tion 4642,  and  shall  proceed  as  before;  and  turning  back  to  that 
section  and  observing  what  is  required  from  that  point,  we  find 
it  leaves  nothing  substantially  but  the  petition  on  file  as  a  basis 
for  a  proceeding  for  the  establishment  of  the  road.  That  is  a 
reasonable  provision,  and  in  view  of  the  fact  that  there  is  this 
specific  provision  with  respect  to  this  kind  of  a  case,  we  think 
it  adds  force  to  the  construction  that  Giauque  in  his  work  has 
given  to  the  statute.  The  county  conmiissioners  made  an  order 
substantially  for  the  suspension  of  the  proceedings  until  a  re- 
port of  the  reviewers  came  in.  Upon  the  report  of  the  reviewers 
coming  in,  it  being  confirmatory  of  the  reviewers'  report,  they 
took  the  proceedings  up  at  the  point  where  they  had  suspended 
them  and  proceeded  to  the  end,  t.  e.,  the  establishing  of  the  road. 
It  is  said  there  is  error  in  this  record,  because  of  the  fact  that 
the  county  commissioners  ordered  the  pa3rment  of  the  costs  and 
damages  forthwith  as  a  condition  precedent  to  the  establishment 
of  the  road,  and  that  it  does  not  appear  that  they  were  paid 
forthwith.  Indeed,  it  does  not  appear  that  they  were  not  paid 
forthwith,  and  if  there  was  any  error  in  that,  if  it  would  be  an 
error  to  proceed  unless  they  were  paid  forthwith,  that  should 
affirmatively  appear  as  a  ground  for  reversing  the  proceedings. 
But  we  think  that  even  if  the  costs  and  damages  were  not  paid 
until  immediately  prior  to  the  time  that  the  order  was  made  for 
the  establishment  and  opening  of  the  road,  that  that  would  be  a 
substantial  conformity  to  the  order  that  they  should  be  paid. 
At  all  events,  the  authority  providing  this  condition  might  waive 
it,  or  modify  it,  and  by  afterwards  permitting  the  payment  to 
be  made  and  ratifying  it,  all  possible  defects  in  tiat  respect 
would  be  cured.  It  is  said,  too,  that  the  payments  should  have 
been  made  directly  to  the  claimants.  Payments  were  made,  it 
appears,  to  the  county,  i.  e.,  the  money  was  paid  into  the  county 
treasury,  and  we  think  that  was  proper.  We  think  it  would 
lead  to  confusion  and  difficulty  to  undertake  to  work  it  out  in 
any  other  manner,  especially  in  the  manner  suggested.  We  think 
this  is  not  only  a  substantial  compliauce  with  the  statute,  but 
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the  other  course  should  not  be  encouraged,  and  perhaps  would 
not  be  proper  at  all.  At  any  rate,  we  find  there  is  no  error  in 
this  proceeding. 

As  to  this  being  a  conditional  order,  I  have  already  stated 
that  Section  4651  provides  for  just  such  an  order.  What  the 
statute  provided  on  this  subject  at  the  time  of  the  decision  by 
the  Supreme  Gourt,  cited  to  us,  to  the  effect  that  an  order  of 
this  character  may  not  be  conditional,  we  have  not  examined. 
We  are  satisfied  that  the  order  in  this  case  was  in  substantial 
conf  oimity  to  the  statute,  and  that  the  proceedings  all  through 
are  so ;  that  there  is  no  material  error,  and  therefore  the  judg- 
ment  of  the  court  of  common  pleas  will  be  affirmed. 

B.  D.  Marshall,  F.  A.  Baldwin^  for  plaintiff  in  error. 

E.  0.  McClelland,  for  defendant  in  error. 


OWNERSHIP  or  PROPERTY  COVERED  BY  INSURANCE. 

[Circuit  Gonrt  of  Medina  County.] 

Farmers'  Mutual  Fire  &  Lightning  Insurance  Co.  op 
Medina  County,  Ohio,  v.  Emily  J.  Ward  and  Hiram 

Hart,  Partners. 

Decided,  June  3,  1902. 

Fire  Insurance — Policy  Indicating  Joint  Ownership — Not  Void  Because 
the  Property  is  Owned  in  Severalty,  When — Parties — Joinder — 
Bection  6005. 

1.  A  policy  of  fire  insurance  is  not  rendered  void  by  reason  of  the 

fact  that  the  application  for  the  insurance,  which  was  signed  by 
cui  agent  of  the  owners,  indicated  a  Joint  ownership,  instead  of 
ownership  in  severalty,  when  it.  appears  that  the  nature  of  the 
ownership  was  fully  understood  by  the  agent  of  the  company  at 
the  time  the  application  was  signed,  and  that  it  was  procured 
by  him. 

2.  Where  several  parties  are  protected  from  loss  by  one  and  the  same 

iufitrument,  and  their  loss  occurs  at  the  same  time,  and  the  rights 
of  each  one  can  be  fully  protected  without  prejudice  to  the  de- 
fendant, they  may  Jodntly  main/tain  an  action  under  the  pro- 
visions of  Section  5005. 


510       CIRCUIT  COURT  REPORTS— NEW  SERIES. 

Farmers  Matnal  Ins.  Co.  v.  Ward  et  al.        [Vol.  V,  N.  S. 

Marvin,  J. ;  Caldwell,  J.,  and  Hale,  J.,  concur. 

Error  to  court  of  common  pleas. 

This  is  a  proceeding  in  error  brought  to  reverse  a  judgment 
of  the  court  of  common  pleas  in  an  action  wherein  the  defend- 
ants in  error  were  plaintiffs  and  the  plaintiff  in  error  was  de- 
fendant. The  result  in  the  court  of  common  pleas  was  a  judg- 
ment in  favor  of  each  of  the  defendants  in  error.  The  terms, 
plaintiffs  and  defendant,  used  in  this  opinion,  refer  to  the  par- 
ties as  they  stood  in  the  court  below. 

The  petition  upon  which  the  case  below  was  tried  was  an 
amended  petition  and  was  filed  by  the  plaintiffs  jointly.  The 
action  was  founded  upon  a  policy  of  insurance  issued  by  the 
defendant  on  June  28,  1894.  The  defendant  is  a  mutual  insur- 
ance association  organized  under  the  statutes  of  the  state,  for 
the  purpose  of  insuring  its  members  against  loss  or  damage  to 
property  by  fire  or  lightning. 

The  policy  sued  upon,  though  dated  as  hereinbefore  stated, 
purported  to  insure  from  April  12,  1894,  at  noon,  until  April 
12,  1899,  at  noon.  This  policy  was  issued  to  E.  J.  Ward  & 
Company. 

By  a  provision  of  the  constitution  of  the  defendant,  any  per- 
son insuring  in  the  association  and  complying  with  its  rules,  be- 
comes thereby  a  member  of  the  association.  Before  insurance 
was  issued,  it  was  required  that  the  party  wishing  to  insure 
should  file  an  application  for  such  insurance,  and,  before  any 
policy  should  issue,  the  applicant  must  subscribe  to  the  con- 
stitution and  by-laws  of  the  association  in  compliance  with 
Section  3690,  Revised  Statutes. 

The  application  upon  which  the  policy  sued  upon  was  based 
was  dated  April  12,  1894,  and  the  signature  thereon  appears  in 
these  words  **E.  J.  Ward  &  Co.,  by  Agt.,"  and  the  subscription 
to  the  constitution  is  in  the  same  words  and  dated  at  the  same 
time.  This  signature  to  both  the  application  and  the  constitu- 
tion and  by-laws  was  actually  written  by  R,  D.  Ward,  who  was 
the  husband  of  the  plaintiff,  Emily  J.  Ward.  At  the  time  of 
the  making  of  this  signature  both  to  the  application  and  the 
constitution  and  by-laws  each  was  signed  by  J.  S.  Hatch  in  these 
words:  **J.  S.  Ilatrh,  Manacrer." 
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The  property  purporting  to  be  insured  was  a  bam  valued,  in 
the  application,  at  $700,  and  certain  personal  property.  The 
application  sets  out  that  the  property  to  be  insured  was  owned 
by  E.  J.  Ward  &  Co.,  and,  as  has  already  been  said,  the  policy 
was  issued  to  E.  J.  Ward  &  Co.  As  a  matter  of  fact,  the  bam 
was  owned  exclusively  by  the  plaintiflE,  Hiram  Hart,  and  the 
personal  property  exclusively  by  the  plaintiff,  Emily  J.  Ward. 
The  Wards,  husband  and  wife,  were  occupying  a  farm  owned- 
by  Hart,  on  which  the  bam  was  situated.  There  was  an  ar- 
rangement between  the  Wards  and  Hart  by  which  Mrs.  Ward 
might  become,  upon  certain  conditions,  the  owner  of  the  farm, 
but  she  never  did  become  such  owner.  And  the  trial  court  in- 
structed the  jury  (properly  under  the  evidence)  that  Hart  had 
no  interest  in  the  personal  property,  and  that  Mrs.  Ward  had 
no  interest  in  the  bam. 

On  February  14,  1899,  said  bam  was  entirely  destroyed  by 
fire,  and  at  the  same  time  a  considerable  part  of  the  personal 
property  was  also  destroyed  in  the  same  way,  to  recover  for 
the  loss  of  which  the  suit  was  brought. 

Numerous  errors  are  charged  in  the  petition  in  error,  one  of 
which  is  that  neither  of  the  plaintiffs  was  ever  a  member  of  the 
association  because  neither  had  ever  made  application  for  mem- 
bership or  subscribed  to  the  constitution  and  by-laws. 

The  evidence  shows  that  J.  S.  Hatch,  whose  name,  as  has  al- 
ready been  said,  is  signed  on  the  application  as  manager,  was, 
as  such  manager,  the  authorized  agent  of  the  defendant.  The 
evidence  tends  to  show  that  at  the  time  the  application  was 
signed  "E.  J.  Ward  &  Co.,  by  Agt,"  Hatch  was  informed 
of  the  real  facts  as  to  the  ownership  of  property,  and  that  R. 
D.  Ward  was  acting  as  the  agent  of  both  Hart  and  Emily  J. 
Ward  in  signing  the  application  and  the  constitution  and  by- 
laws, and  that  it  was  at  the  suggestion  of  Hatch  that  the  sig- 
nature to  each  was  made  as  it  was  made.  It  is  true  that  the 
signature  would  indicate  that  the  property  was  owned  by  a  co- 
partnership, or,  at  least,  was  jointly  owned  by  several  persons; 
but  with  the  knowledge  on  the  part  of  the  representative  of 
the  defendant  that  the  property  was  owned  in  severalty,  a  part 
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by  one  and  a  part  by  another  person,  and  that  the  si^atore 
was  made  at  the  suggestion  of  the  agent  of  the  defendant,  we 
think  the  association  can  not  be  exonerated  from  liabiKly  be- 
cause of  the  fact  that  on  its  face  it  would  appear  from  the  ap- 
plication and  the  signatures  that  the  property  was  owned  jointly 
by  several  parties. 

In  the  case  of  Webster  v.  Insurance  Co.,  53  Ohio  St.,  558, 
the  court  held  that  although  the  application  for  insurance  rep- 
resented that  the  property  was  owned  jointly  by  Julia  L.  Web- 
ster and  her  husband,  James  E.  Webster,  while,  in  fact,  the 
real  estate  was  the  sole  property  of  the  wife,  Julia,  and  the 
personal  property  was  owned  solely  by  the  husband,  James, 
yet  the  facts  being  known  to  the  company  at  the  time  the  ap- 
plication was  made  and  the  policy  issued,  the  company  was 
not  relieved  from  liability  on  that  ground.  Judge  Spear,  in 
the  opinion  in  the  case,  at  page  565,  uses  language  which  would 
seem  to  be  equally  applicable  to  the  present  case,  as  follows: 

**  •  •  •  These  plaintiffs  were  not  lawyers;  the  property  was 
in  the  country,  and  they  were,  without  doubt,  plain  country 
folk.  Who  would  suspect  them  of  intending  to  be  understood 
that  their  ownership  was  that  of  joint  tenants,  or  of  tenants 
in  common,  within  legal  definitions?  Rather  it  is  natural  to 
presume  that  they  used  the  word  in  the  popular  sense,  imply- 
ing that  they  owned  the  property  together,  and  that  no  other 
person  was  interested  in  it." 

There  was  no  error  on  the  part  of  the  court  of  common  pleas 
in  holding  that  the  application  and  the  signatures  to  the  con- 
stitution and  by-laws,  under  the  facts,  disclosed  to  the  agent 
at  the  time  the  application  was  made,  were  not  sufficient  to  de- 
feat recovery. 

It  is  further  claimed  that,  under  the  facts  as  disclosed  by 
the  evidence,  the  action  could  not  be  maintained  by  the  plaint- 
iffs jointly,  because  their  interests  were  not  joint;  whatever  in- 
terest each  had  was  wholly  separate  and  distinct  from  the  in- 
erest  of  the  other.  This  claim  is,  in  part,  answered  by  the  case 
of  Webster  v.  Insurcmce  Co.,  supra.  It  is  true  that,  in  that 
case,  no  claim  was  made  for  the  loss  of  personal  property  which 
was  owned  by  the  husband,  and  some  stress  is  laid  upon  the 
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fact  that  under  the  law  and  the  relation  subsisting  between  the 
husband  and  the  wife,  the  husband  had,  in  a  sense,  an  interest 
in  the  real  estate ;  so  that  the  case  is  not,  in  that  regard,  parallel 
to  this. 

On  the  part  of  the  insurance  association,  we  are  cited  to  the 
case  of  Masters  v.  Freeman,  17  Ohio  St.,  323.  The  first  clause 
of  the  syllabus  in  that  case  reads: 

**In  an  action  brought  by  two  plaintiffs  for  the  recovery  of  a 
personal  judgment,  on  an  alleged  indebtedness  of  the  defend- 
ant to  the  plaintiffs  jointly,  the  fact  that  the  cause  of  action 
is  not  joint  but  several  in  its  character,  constitutes  a  good  de- 
fense." 

The  claim  in  that  case  was  based  upon  an  alleged  misappro- 
priation of  certain  funds  belonging  to  the  plaintiffs  and  the 
defendant  jointly.  The  defendant  answered  that  whatever  in- 
debtedness existed  against  him  in  favor  of  the  plaintiffis,  or 
either  of  them,  was  an  indebtedness  to  each  of  them  severally 
and  not  jointly,  and  the  court,  on  motion,  ordered  such  allega- 
tions of  the  answer  as  undertook  to  show  this  state  of  facts 
to  be  stricken  out  and  this  is  held  by  the  Supreme  Court  to  be 
erroneous. 

The  case  of  Bartges  v.  O'NeU,  13  Ohio  St.,  72,  is  also  cited 
to  us  on  the  part  of  the  insurance  association.  This  was  a  suit 
brought  originally  by  Owen  O'Niel  and  Bridget,  his  wife,  set- 
ting out  that  the  0 'Neils  had  been  induced,  by  false  represen- 
tations of  Bartges,  to  pay  $1,300  for  certain  real  estate  which 
was  really  practically  valueless.  The  court  held  in  that  case 
that  the  plaintiffs  had  no  joint  interest  in  the  claims,  and,  on 
page  77,  this  language  is  used : 

"The  petition,  it  is  true,  states  the  purchase  of  the  Illinois 
lands  to  have  been  made  by  the  plaintiffs;  and  the  representa- 
tions as  to  the  situation,  quality  and  value  of  the  lands  are 
stated  to  have  been  made  by  Bartges  to  them,  the  plaintiffs; 
yet,  when  taken  all  together,  it  appears  from  the  petition  that 
the  purchase  of  the  lands  was  made  by  Owen  O'Neil,  and  that 
he  paid  the  entire  consideration;  and  that  Bridget  O'Neil  was 
in  no  way  interested,  except  to  receive  a  conveyance  of  the 
title  of  the  land  so  purchased  by  Owen.     But  the  action  is 
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brought  to  recover  for  a  cheat  practiced  by  the  defendant ;  and 
if  the  alleged  cheat  was  proved,  the  party  cheated  would  be 
legally  entitled  to  recover  the  damages  thereby  sustained." 

And  then  the  court  go  on  to  show  that  in  no  event  was  Brid- 
get O'Neil  injured  by  any  representation  made  by  Bartges; 
that  she  parted  with  nothing,  and  that,  whatever  injury  was 
sustained  by  anybody,  was  sustained  by  Owen  CNeil  and  by 
him  alone,  and  for  that  reason  they  could  not  maintain  an  ac- 
tion jointly  for  the  fraud. 

The  present  case  differs  from  each  of  these  cited,  in  that 
the  plaintiffs  claim  upder  a  contract  issued  to  them  jointly^ 
although  the  facts  show  that  their  interests  are  separate. 

Section  5005,  Bevised  Statutes,  reads: 

"All  persons  having  an  interest  in  the  subject  of  the  action, 
and  in  obtaining  the  relief  demanded,  may  be  joined  as  plaint* 
iffis,  except  as  otherwise  provided." 

In  commenting  upon  this  section,  as  found  in  the  codes  of  the 
several  states,  Mr.  Bliss,  on  Code  Pleading  (3d  Ed.),  Section 
73,  page  116,  uses  this  language: 

*' There  is  a  distinction  between  the  rule  requiring  persons 
united  in  interest  to  be  joined  and  the  one  just  given  (the 
section  of  the  code  above  quoted),  as  the  latter  does  not  con- 
template a  joint  interest,  nor  is  the  union  made  imperative. 
In  the  cases  where  it  has  been  sanctioned,  the  interest  is  called 
a  common  one — that  is,  certain  persons  are  interested  in  that 
concerning  which  the  wrong  has  been  done,  and  will  all  be  ben- 
efited by  the  relief  which  is  sought;  they  have  a  common  in- 
terest, and  may  join  in  seeking  the  relief.  •  •  •  In  either  case, 
they  may  unite  in  an  action,  notwithstanding  the  technical  com- 
mon law  rule  confining  the  union  to  those  having  a  joint  in- 
terest." 

Again,  in  Section  74,  the  same  writer  says : 

"It  shocks  the  prejudices  of  common  law  pleaders  to  speak 
of  a  union  of  plaintiffs  where  there  is  not  a  joint  interest ;  and, 
such  is  the  effect  of  legal  education  and  long  habits  of  thinking, 
that,  what  seems  so  natural  in  a  proceeding  to  prevent  a  com- 
mon injury,  or  to  set  aside  a  sale  for  the  benefit  of  common 
creditors,  or  to  subject  to  their  respective  claims  the  assets  of 
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an  estate,  seems  almost  impossible,  in  case  a  sum  of  money 
is  sought  to  be  recovered  in  which  sundry  persons  have  a  sev- 
eral, and  perhaps  unequal,  interest.  Bit  it  has  come  to  be 
generally  conceded  that  the  rule  is  universal  in  its  application, 
as  it  is  in  its  terms;  and  if  two  or  more  are  interested  in  the 
subject  of  the  action,  and  in  the  relief  sought,  they  may  unite 
as  plaintiffs  for  the  recovery  of  money,  or  of  specific  real  or 
personal  property." 

This  subject  is  further  discussed  in  the  subsequent  sections 
of  Bliss,  and  also  in  Pomeroy  on  Code  Remedies,  Sections  41, 
62,  63.  The  purport  of  the  discussion  by  each  of  these  writers 
is,  that,  under  the  system  introduced  by  the  code  of  civil 
procedure,  the  rules  which  were  in  force  under  the  common  law 
system  are  so  relaxed  as  to  conform  in  large  measure  to  the 
rules  in  equity  pleadings,  and  to  authorize,  though  not  neces- 
sarily to  require,  all  who  have  an  interest  in  the  subject  of  the 
action,  to  unite  in  bringing  suit. 

In  this  case  both  plaintiffs  were  interested  in  the  subject  of 
the  action;  they  were  protected  from  loss,  if  at  all,  by  one  and 
the  same  instrument;  their  loss  occurred  at  one  and  the  same 
time;  and,  in  this  action,  all  the  rights  of  each  could  be  fxQly 
protected  without  any  prejudice  to  the  defendant. 

There  was  no  error  on  the  part  of  the  court  in  holding  that 
the  action  might  be  maintained  by  the  plaintiffs  joining  in  the 
petition.  By  direction  of  the  court  the  jury  answered  certain 
questions  propounded  to  them,  as  follows: 

"1.  Who  were  intended  by  the  name  E.  J.  Ward  &  Co.,  as 
used  in  said  application  and  policy?  Answer:  Emily  J.  Ward 
and  Hiram  Hart. 

**2.  How  much,  if  any,  of  your  verdict  do  you  find  as  due 
to  Emily  J.  Ward  1    Answer :  $200.76. 

**3.  How  much,  if  any,  of  your  verdict  do  you  find  is  due 
to  Hiram  Hart?     Answer:  $815." 

Under  the  evidence  the  jury  might  properly  have  answered 
each  of  these  questions  as  it  did.  In  conformity  with  these 
answers,  the  court  entered  judgment  in  favor  of  each  of  the 
plaintiffs  for  the  amount  found  due  to  them  severally,  as  shown 
by  the  foregoing  answers. 
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The  questions  discussed  in  the  opinion  so  far  were  properly 
raised  by  a  motion  filed  for  a  new  trial,  and,  so  far  as  those 
questions  are  concerned,  what  has  already  been  said  in  the 
case  indicates  that  there  was  no  error  on  the  pftrt  of  the  court 
in  overruling  such  motion. 

Other  questions  are  raised  on  the  record — some  as  to  the  rul- 
ing of  the  court  upon  questions  of  evidence,  as  to  the  authority 
shown  in  B.  D.  Ward  as  the  agent  of  the  plaintiffs  in  making 
the  application  and  effecting  the  insurance.  Each  of  these  has 
been  carefully  considered,  and,  without  going  into  detail,  we 
hold  that  there  was  no  error  in  the  ruliirg  of  the  court  as  to 
any  one  of  them  which  would  justify  a  reversal  of  the  judg- 
ment. 

The  judgment  of  the  court  of  common  pleas  is  affirmed. 

Frank  Heath  and  N.  H.  McClure,  for  plaintiff  in  error. 

J,  W.  Seymour,  for  defendants  in  error. 


OUXNANCE  RELATING  TO  STORAGE  AND  TRANSPORTATION 

Of  NITRO-GLYCERINE. 

[Circuit  Court  of  Wood  County.] 
WUiLiAM  W.  Walter  v.  The  City  op  Bowling  Green,  Ohio. 

Decided,  November  28.  1903. 

Nitroglycerine — Ordinance  Prohibiting  Storage  and  Transportation  of 
— Within  Municipal  Limits — Authorized  by  Statute — Reasonable 
Penalty  for  Violation  of — Hearsay  Evidence, 

1.  A  municipality  has  power  under  the  statutes  of  this  state,  not  only 

to  regulate,  but  to  prohibit  absolutely  the  transportation  of  nitro- 
glycerine through  its  streets;  and  an  ordinance  prohibiting  such 
transportation  is  not  inconsistent  with  the  proYlsions  of  Section 
6953,  Revised  Statutes. 

2.  An  ordinance  which  prohibits  the  storage  of  nitro-glycerlne  within 

the  corporate  limits  or  its  transportation  through  the  streets  of  a 
municipality,  and  imposing  a  fine  of  $100  for  the  first  violation 
thereof,  is  not  unreasonable  nor  is  the  fine  ezcesslye. 
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8.  Information  acquired  from  a  police  officer  from  a  third  person  ai 
to  the  amount  of  nitro-glycerine  transported  over  a  certain  street 
by  the  defendant  in  violation  of  a  municipal  ordinance,  ia  hear- 
say evidence  and  inadmissible. 

Pabkeb^  J.  (orally) ;  Hull,  J.,  and  Haynes,  J.,  concur. 

Error  to  the  Court  of  Common  Pleas  of  Wood  Connty. 

In  this  case  an  affidavit  was  filed  with  the  mayor  of  the  city 
of  Bowling  Green,  Ohio,  charging  the  plaintiff  in  error,  William 
W.  Walters,  with  violating  a  certain  ordinance  which  prohibited 
the  conveyance  of  nitro-glycerine  through  the  city.  Various 
proceedings  were  had  attacking  the  affidavits  and  so  forth  that 
we  need  not  give  attention  to.  The  matter  finally  came  to  a  point 
where  the  plaintiff  in  error  entered  a  plea  of  not  guilty,  the 
evidence  of  certain  witnesses  was  adduced,  and  he  was  con- 
victed and  sentenced  to  pay  a  fine  of  a  hundred  dollars  and  stand 
committed  to  the  workhouse  at  Toledo  until  the  fine  and  costs 
were  paid.  He  prosecuted  error  to  that  judgment  in  the  court 
of  common  pleas,  the  judgment  was  there  affirmed,  and  he  now 
prosecutes  error  to  this  court.  He  contends  that  the  conviction 
is  wrong,  and  the  proceedings  erroneous  for  various  reasons; 

First,  because  the  ordinance  is  invalid,  it  being  prohibitive; 
his  contention  being  that  the  council  was  without  authority  to 
pass  a  prohibitive  ordinance  upon  this  subject;  that  it  only  had 
authority  to  regulate.  Second,  that  the  penalty  is  excessive 
and  unauthorized.  Third,  that  the  conviction  is  against  the  law 
because  it  is  not  supported  by  competent  evidence;  and  fourth, 
that  the  proceedings  were  erroneous  because  the  court  admitted 
certain  hearsay  evidence  over  his  objection,  and  subsequently 
refused  to  rule  it  out,  but  considered  it;  that  this  evidence  was 
important  and  its  admission  and  rejection  was  prejudicial  to 
the  plaintiff  in  error. 

We  will  discuss  these  questions  in  the  order  we  have  men- 
tioned them.  Is  the  ordinance  invalid  for  the  reasons  stated? 
It  is  pointed  out  to  us  that  Section  6953  of  the  Revised  Stat- 
utes provides  as  follows : 

*'It  shall  be  unlawful  for  any  person,  firm  or  corporation, 
to  manufacture  the  substance  or  material  known  as  nitro-glycer- 
ine, or  any  compound  thereof,  or  to  store  the  same  in  quantities 
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exceeding  one  hundred  pounds,  within  the  limits  of  any  mu- 
nicipal corporation,  or  within  eighty  rods  of  any  occupied  dwell- 
ing or  public  building,  or  without  giving  bond  as  hereinafter 
provided  to  pay  any  damage  caused  by  the  explosion  of  said 
substance.  Within  thirty  days  after  the  passage  of  this  act 
all  persons,  firms  or  corporations  heretofore  engaged  in  the 
manufacture  or  storage,  shall  give  bond  in  the  sum  of  five  thou- 
sand dollars,  with  good  and  suiBScient  security,  to  the  county 
commissioners  of  such  county,  with  such  surety  or  sureties  as 
shall  be  approved  by  such  county  commissioners,  conditioned 
for  the  payment  of  all  damages  that  may  be  caused  to  persons 
or  property  by  an  explosion  of  said  substance.  And  it  shall 
be  unlawful  for  any  person,  firm  or  corporation  to  transport 
or  carry  said  substance  in  any  package  not  having  written  or 
printed  upon  two  sides  thereof,  in  plain  and  distinct  letters, 
the  words  *nitro-glycerine— dangerous,'  or  in  any  vehicle  or 
water  craft  upon  which  any  passenger  is,  at  the  same  time  being 
conveyed,  or  in  any  vehicle  upon  the  two  sides  and  rear  end  of 
which  there  shall  not  have  been  printed  in  plain,  distinct  let- 
ters, large  enough  to  occupy  a  space  two  inches  wide  by  eighteen 
inches  long,  the  words  *nitro-glycerine— dangerous.*  And  any 
one  convicted  of  a  violation  of  this  section,  either  as  principal 
or  servant,  agent  or  officer  of  such  person,  firm,  or  corporation, 
shall  be  fined  not  more  than  one  thousand  dollars,  or  imprisoned 
not  more  than  three  months,  or  both." 

Now  it  is  urged  that  because  this  is  not  a  prohibition  but  a 
regulation  of  the  uses  of  nitro-glycerine,  its  manufacture,  stor- 
age,  transportation,  etc,  an  ordinance  of  a  municipality  going 
further,  going  beyond  this,  is  obnoxious  to  it  and  in  conflict 
with  it,  and  therefore  invalid.  This  argument  proceeds  upon 
the  theory  that  since  one  is  not  prohibited  by  this  statute  from 
storing  nitro-glycerine  within  the  limits  of  a  municipality  so 
long  as  the  quantity  stored  does  not  at  any  time  exceed  a  hun- 
dred pounds,  therefore  the  statute  is  permissive  to  that  extent^ 
and  is  a  limitation  of  the  authority  of  the  municipality.  We  do 
not  agree  with  this  contention;  we  do  not  think  it  is  intended 
to  be  80.  I  shall,  before  closing,  call  attention  to  some  remarks 
upon  these  provisions  of  Section  6953  by  our  Supreme  Court 
But  proceeding  further;  counsel  contend  that  there  is  no  ex- 
press authority  to  municipalities  to  prohibit  the  storage  in  or 
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transportation  through  a  municipality  of  nitro-glyeerine,  that 
is  to  say,  of  nitro-glycerine  of  any  quantity  whatever. 

Counsel  for  the  state  relies  upon  the  authority  given  by  sub- 
divisions 3  and  14  of  Section  1692  of  the  Revised  Statutes.  That 
section  contains  an  enumeration  of  the  principal  powers  of  mu- 
nicipalities, and  among  other  powers,  the  village  council  is  given 
authority  to  provide  by  ordinance:  "To  prevent  injury  or  an- 
noyance from  anything  dangerous,  offensive  or  unwholesome, 
and  to  cause  any  nuisance  to  be  abated ; ' '  •and  * '  To  regulate  the 
transportation  and  keeping  of  gunpowder  and  other  explosive 
and  dcmgerous  combustibles,  and  to  provide  or  license  magazines 
for  the  same."  It  will  be  observed  that  paragraph  fourteen  ex- 
plicitly mentions  "explosives"  and  that  the  authority  given 
by  that  paragraph  is  not  to  prohibit  the  transportation  or 
keeping  of  explosives,  but  to  regulate  the  same. 

It  is  conceded  on  behalf  of  the  city  that  under  that  paragraph 
standing  alone,  this  ordinance  which  is  prohibitory  could  not 
be  sustained ;  and  on  the  part  of  the  plaintiff  in  error  it  is  con- 
tended that  paragraph  three  is  not  intended  to  cover  the  sub- 
ject matter  specifically  covered  by  paragraph  fourteen ;  and  fur- 
ther, that  the  only  lawful  method  for  the  enforcement  of  para- 
graph three,  is  by  appropriate  proceedings  to  abate  the  nuisance 
which  by  that  paragraph  the  council  has  a  right  to  prevent  or 
cause  to  be  abated. 

We  are  cited  to  the  case  of  State  v.  Bright^  38  La.  Ann.,  1,  in 
58  Am.  R.,  155,  and  St.  Paul  v.  Laidler,  2  Minn.,  190,  in  72 
Am.  Dec,  89,  in  support  of  the  proposition  that  a  municipality 
has  only  such  powers  as  are  expressly  given  to  it  by  statute,  or, 
as  is  said  in  some  states,  where  the  general  statute  does  not  con- 
stitute their  charter,  such  powers  as  are  expressly  given  to  them 
by  the  terms  of  their  charters;  and  there  can  be  no  question 
but  that  is  the  rule,  and  unless  we  can  find  express  authority  for 
enforcing  the  provisions  of  paragraph  three  of  Section  1692  by 
an  ordinance  imposing  a  penalty,  then  these  proceedings  would 
be  unauthorized  and  this  conviction  can  not  stand. 

We  are  also  cited  to  the  case  of  The  City  of  Knoxville  v.  The 
C.  B.  &  Q.  R.  B.,  83  Iowa,  636,  reported  in  32  Am.  St.  Repts., 
p.  321.    In  that  case  it  was  held,  reading  from  the  syllabus: 
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^'A  monicipal  corporation  has  no  authority  to  provide  by 
ordinance  for  the  punishment  by  a  fine  of  a  person  guilty  of  a 
nuisance  as  defined  by  the  ordinance.  The  power  of  the  city 
is  limited  to  provide  for  the  abatement  of  the  nuisance.'' 

And  it  appears  upon  looking  into  the  case  that  the  authority 
of  the  municipality  in  the  premises  is  found  in  Section  456  of 
the  code  of  that  state  which  reads,  ^^They  shall  have  power  to 
prevent  injury  or  nuisance  from  anything  dangerous,  offensive 
or  unhealthy,  and  to  cause  any  nuisance  to  be  abated;"  read- 
ing, it  wUl  be  observed  precisely  as  does  this  paragraph  three 
of  Section  1692,  with  the  exception  that  in  our  statute  the  word 
''unwholesome"  is  used,  where  in  the  Iowa  statute  the  word 
''unhealthy"  is  used. 

Now,  so  far  as  appears  from  this  report,  the  only  authority 
so  far  as  preventive  measures  or  penalties,  or  method  of  pro- 
cedure is  concerned,  in  the  state  of  Iowa,  was  to  be  found  in  this 
paragraph  of  the  statute  which  I  have  read,  and  in  the  course 
of  the  opinion  it  is  said : 

"Cities  and  incorporated  towns  have  power  to  provide  by 
ordinance  for  the  abatement  of  nuisances,  but  not  for  the  pun- 
ishment by  fine  of  those  guilty  of  maintaining  the  nuisance." 

May  that  be  said  with  reference  to  municipalities  in  the  state 
of  Ohiof  We  think  not.  We  think  there  is  no  such  limitation. 
Section  1861  of  the  Revised  Statutes  (and  for  convenience  we 
use  the  old  statute  instead  of  the  late  revision)  provides: 

"By-laws  and  ordinances  of  mxmicipal  corporations  may  be 
enforced  by  the  imposition  of  fines,  forfeitures  and  penalties, 
on  any  person  offending  against  any  such  by-law  or  ordinance; 
and  the  fine,  penalty  or  forfeiture  may  be  prescribed  by  each 
particular  by-law  or  ordinance,  or  by  a  general  by-law  or  or- 
dinance made  for  that  purpose,  and  the  municipal  corporation 
shall  have  power  to  provide,  in  like  manner,  for  the  prosecution, 
recovery  and  collection  of  such  fines,  penalties  or  forfeiture." 

That  is  a  general  provision.  We  doubt,  after  reading  this 
Iowa  decision,  if  the  statute  of  Iowa  contained  such  a  provision; 
if  they  had,  we  can  not  see  how  the  court  could  have  arrived 
at  the  conclusion  it  did  in  the  case  I  have  just  read. 
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We  think  that  under  this  section  (1861)  the  council  Jiad 
power  and  authorily  to  provide  for  the  prevention  of  injury 
or  nuisance  from  anything  dangerous,  offensive  or  unwholesome, 
by  the  imposition  of  appropriate  penalties  for  doing  or  attempt- 
ing to  do  that  which  would  result  in  injury  or  nuisance,  or  any- 
thing offensive,  dangerous  or  unwholesome;  and  that  the  power 
to  cause*  the  nuisance  to  be  abated  was  an  additional  power  vest* 
ed  in  the  municipality.  Neither  do  we  think  that  paragraph  14 
of  Section  1692  is  exclusive  on  the  subject  of  explosives;  we 
think  that  gives  the  council  additional  power  over  explosives. 
They  may  regulate  the  transportation  and  keeping  of  gunpow- 
der and  other  explosive  and  dangerous  combustibles  and  pro- 
vide or  license  magazines  for  the  same;  but  it  does  not  follow 
that  they  may  not  also  do  that  which  would  prevent  injury  or 
nuisance  or  anything  dangerous,  offensive  or  unwholesome.  In 
other  words,  they  may  with  propriety  and  reason,  prevent  the 
storage  of  certain  kind  of  explosives  within  the  limits  of  the 
municipality,  and  they  may  regulate  the  transportation  and 
keeping  therein  of  any  gunpowder  or  other  explosive.  They 
may  pass  an  ordinance  that  would  be  permissive  in  its  nature 
and  character  up  to  a  certain  point,  but  with  respect  to.  cer- 
tain other  explosives  in  their  judgment,  and  as  a  matter  of  fact, 
too  dangerous  to  permit  of  their  storage  within  the  corporate 
limits  of  the  municipality;  too  dangerous  to  permit  of  their 
being  transported  through  the  corporation  in  any  quantity — ^we 
have  no  doubt  they  may  go  further  and  absolutely  prohibit  the 
storage  and  transi>ortation  of  such  explosives. 

The  council  seems  to  have  been  of  the  opinion  in  passing  this 
ordinance  that  nitro-glycerine  was  an  explosive  of  that  charac- 
ter; so  extremely  dangerous  that  it  was  not  wise  to  permit  any 
quantity  thereof  to  be  stored  within  the  corporate  limits,  or  to 
pennit  any  quantity  of  it  to  be  transported  through  the  city, 
and  we  can  not  find  from  anything  in  this  record,  and  we  are 
not  apprised  of  anything  that  would  cause  us  to  doubt  the  wis- 
dom of  the  action  of  council  in  providing  for  this  absolute  pro- 
hibition. We  do  not  find,  therefore,  that  the  ordinance  is  in- 
valid on  the  ground  that  the  council  exceeded  its  statutory  au- 
thority. 
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We  might  have  decided  this  upon  the  authority  of  Hays  v. 
The  Village  of  8t,  Marys,  in  55  O.  St,  at  page  197;  but  since 
counsel  has  undertaken  to  distinguish  between  the  ordinance 
there  and  the  ordinance  involved  in  this  case,  and  has  pointed 
out  that  the  court  in  that  case  did  not  reason  upon  the  question, 
and  urges  that  it  msy  have  entertained  different  views  if  such 
an  ordinance  as  is  here  presented  had  been  before  that  court 
for  consideration,  we  have  taken  some  pains  to  discuss  the  ques- 
tion. In  that  case  it  was  held  that  an  ordinance  of  a  village 
prohibiting  the  storage  within  its  limits  and  the  transportation 
along  its  streets  of  dynamite  or  nitro-glycerine  in  quantities 
larger  than  five  quarts,  being  within  the  power  conferred  upon 
cities  and  villages  by  Section  1692,  Revised  Statutes,  and  not  in- 
coiisistent  with  the  provisions  of  Section  6953  is  valid.  And 
in  the  body  of  the  opinion  the  court  say,  p.  198 :  **The  ordinance 
is  within  the  power  conferred  upon  cities  and  villages  by  sub- 
division three  of  section  sixteen  hundred  and  ninety-two  of  the 
Revised  Statutes,  •  •  •  *to  prevent  injury  or  annoyance 
from  anything  dangerous,  offensive  or  unwholesome,  and  to 
cause  any  nuisance  to  be  abated/  and  subdivision  fourteen  of 
the  same  section,  'to  regulate  the  transportation  and  keeping  of 
gunpowder  and  other  explosive  and  dangerous  combustibles,  and 
to  provide  or  license  magazines  for  the  same.'  " 

It  is  also  contended,  as  I  have  said,  that  the  penalty  is  ex- 
cessive; a  fine  of  one  hundred  dollars  and  costs  of  prosecution 
was  imposed. 

Section  1862,  Revised  Statutes,  provides: 

"Pines,  penalties  and  forfeitures  which  do  not  exceed  the 
sum  of  fifty  dollars  for  any  specified  offense,  or  violation  of  the 
by-law  or  ordinance,  or  double  that  sum  for  repetition  of  such 
offense  or  violation,  or  which  do  not  exceed  ten  dollars  for  each 
day  where  the  thing  prohibited  or  rendered  unlawful  is,  in  its 
nature,  continuous  in  respect  to  time,  shall  not  be  deemed  un- 
reasonable ;  but  where  in  any  by-law  or  ordinance  a  greater  fine, 
penalty  or  forfeiture  is  imposed  than  is  above  specified,  it  shall 
be  lawful  for  the  court  or  magistrate,  in  any  suit  or  prosecution 
for  the  recovery  thereof,  to  reduce  the  same  to  such  amount  as 
may  be  deemed  reasonable  and  proper,  and  to  permit  a  re- 
covery or  render  judgment  accordingly." 
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So  that  even  if  the  penalty  imposed  were  excessive,  author- 
ity is  found  under  this  section  to  reduce  the  amount  within  the 
limits  authorized;  but,  is  this  fine  excessive?  It  is  contended 
on  behalf  of  plaintiff  in  error  that  this  Section  1862  provides 
a  limit  of  fifty  dollars  as  the  maximum  amount  of  fine  that  Tnay 
be  imposed  for  the  first  offense.  That  question  has  been  con- 
sidered and  passed  upon  by  the  Supreme  Court  in  the  case  of 
Alliance  v.  Joyce,  in  49  0.  St.,  page  7,  where  it  is  said : 

**  Under  Section  1862  of  the  Revised  Statutes,  a  fine  pre- 
scribed in  a  municipal  ordinance  of  more  than  fifty  dollars  for 
any  specified  offense,  or  more  than  double  that  sum  for  each 
repetition  of  such  offense,  is  riot  to  be  deemed  in  all  cases  un- 
reasonable; but,  the  ordinance  may,  in  some  cases,  be  enforced 
by  a  fine  greater  than  that  specified  in  Section  1862,  it  being 
lawful  for  the  court  or  magistrate  in  any  suit  or  prosecution  for 
the  recovery  of  the  increased  fine,  to  reduce  the  same  to  such 
amount  as  may  be  deemed  reasonable  and  proper  by  the  court 
or  magistrate. ' ' 

The  contention  there  was  that  this  section  provided  a  limita- 
tion upon  the  maximum  amount  that  might  be  imposed  as  a  fine 
for  the  first  offense  of  fifty  dollars,  but  the  court  did  not  sustain 
that  contention.    Judge  Dickman,  in  the  opinion,  says,  p.  19 : 

''But  the  section  of  the  statute  under  consideration  contains 
no  words  forbidding  the  enforcement  of  an  ordinance  by  a 
fine  in  excess  of  fifty  dollars  for  the  first  offense.  On  the  con- 
trary, the  reference  to  an  imposition  of  a  greater  fine  would 
indicate,  that  in  some  instances,  it  might  become  proper  and 
necessary  for  municipal  councils  to  attach  a  severer  punish- 
ment than  a  fine  of  fifty  dollars,  as  in  the  case  at  bar,  in  which 
the  ordinance  provides  that  any  person  violating  any  of  its 
provisions,  shall,  upon  conviction  thereof,  be  fined  for  the  first 
offense  not  less  than  fifty  dollars  nor  more  than  two  hundred 
dollars.  And  where  it  is  provided  in  the  statute,  that  a  fine 
not  exceeding  fifty  dollars,  'shall  not  be  deemed  unreasonable,' 
it  would  not  follow  that  a  fine  greater  than  that  sum  for  an  of- 
fense of  a  serious  nature,  would  be  deemed  unreasonable  for 
the  enforcement  of  a  municipal  ordinance. 

"It  would  seem  that  by  reason  of  the  probable  need  of  an 
increased  fine  in  certain  cases,  the  Legislature  incorporated  in 
Section  1862  the  provision  we  have  before  cited,  that  'where  in 
any  by-law  or  ordinance  a  greater  fine,  penalty  or  forfeiture  is 
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imposed  than  as  above  specified,  it  shall  be  lawful  for  the  court 
or  magistrate,  in  any  suit  or  prosecution  for  the  recovery  there- 
of, to  reduce  the  same  to  such  amount  as  may  be  deemed  reason- 
able and  proper.'  But  to  what  amount  shall  such  reduction  be 
madef  If  in  the  ordinance  a  fine  of  two  hundred  dollars  for 
the  first  offense  is  imposed,  it  is  not  required  that  the  fine  shall 
be  reduced  to  fifty  dollars,  as  a  reasonable  and  proper  amount, 
but  it  will  be  within  the  meaning  of  the  statute,  if  the  court  or 
magistrate  either  inflicts  the  full  penalty,  or  reduces  it  to  any 
sum  between  fifty  dollars  and  the  maximum  of  two  hundred 
dollars." 

We  are  not  apprised  of  any  fact  with  respect  to  nitro-gly- 
cerine  and  its  probable  effects  upon  life  and  property  should 
an  explosion  occur,  that  would  justify  us  in  saying  that  in  our 
opinion  a  fine  of  one  hundred  dollars  for  the  first  offense  o^ 
storing  that  substance  in,  or  for  transporting  it  through  a 
thickly  settled  community,  a  city  like  Bowling  Green,  where 
the  destruction  of  life  and  property  from  its  explosion  might 
be  enormous  and  appalling,  is  excessive.  Indeed,  in  our  opinion 
formed  from  observation  and  investigation  it  is  a  most  dan- 
gerous substance.  That  may  be  safely  affirmed  as  a  fact  of  com- 
mon knowledge.  The  testimony  in  this  case  tends  to  show  that  a 
sufficient  quantity  was  transported  through  the  town  to  have 
destroyed  the  lives  and  property  of  a  great  many  inhabitants 
had  an  explosion  occurred,  and  the  general  knowledge  of  the 
substance  is,  that  it  is  likely  to  explode  when  an  explosion  is 
least  expected;  that  it  is  liable  to  explode  during  the  process  of 
conveyance  by  methods  commonly  used  to  transport  it  from  the 
magazine  to  the  wells  where  it  is  to  be  exploded ;  it  is  also  likely 
to  explode  without  apparent  cause  even  where  it  is  stored  in  the 
magazines. 

In  view  of  the  result  we  have  reached  in  this  case,  it  may  not 
be  necessary  for  us  to  discuss  or  pajss  upon  these  questions 
specifically,  but  we  deem  it  proper  to  do  so;  and  to  express  the 
opinion  that  we  entertain  now,  that  a  fine  of  one  hundred  dol- 
lars for  the  first  offense  is  not  excessive  or  unreasonable. 

The  contention  that  the  conviction  was  against  the  law,  be- 
cause not  supported  by  any  competent  evidence,  we  will  not  take 
time  to  discuss,  but  will  simply  announce  that  we  think  there 
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was  competent  evidence,  in  the  main  circumstantial,  tending 
to  show  that  the  accused  was  guilty  of  the  oflfense  eharged 
against  him. 

We  come  now  to  the  consideration  of  the  last  error  assigned 
or  argued,  viz.,  that  the  mayor  erred  in  admitting  hearsay 
evidence.  As  I  have  said,  most  of  the  evidence  tending  to  show 
that  the  defendant  conmiitted  this  offense,  was  of  a  circumstan- 
tial nature.  He  was  seen  driving  out  of  town  at  an  early  hour  of 
the  morning  with  his  nitro-glycerine  wagon ;  he  was  seen  going 
towards  the  magazine  where  the  company  for  whom  he  worked 
kept  its  nitro-glycerine  stored.  He  was  seen  returning  to,  and 
passing  through  the  town  at  sruch  time  thereafter  as  would 
fairly  allow  him  to  go  to  the  glycerine  magazine,  load  up  his 
wagon  and  come  back.  He  was  followed  to  a  well,  some  distance 
from  the  town,  which  appears  was  shot  with  nitro-glycerine 
that  day,  perhaps  with  a  hundred  quarts.  These,  and  other 
circumstances  tend  to  fasten  the  guilt  upon  him.  In  the  course 
of  the  examination,  Mr.  Reed,  the  chief  of  police,  was  called  as  a 
witness.  He  had  been  apprised  of  the  suspicious  conduct  of  the 
accused  and  had  followed  him  to  the  vicinity  of  this  well  that 
was  shot.  He  does  not  appear  to  have  learned  a  very  great  deal  of 
what  was  going  on  there ;  at  least  not  at  first  hand.  He  followed 
the  wagon  after  it  left  the  corporation,  trailing  it  by  means 
*  of  the  tracks  that  the  wheels  left«  and  finally  came  in  view  of 
the  wagon;  he  followed  the  defendant  until  he  disappeared  at 
the  well.  Mr.  Reed  did  not  go  to  the  well  at  once  nor  until 
after  the  shells  containing  the  explosive  had  been  lowered  into 
the  well,  but  he  says  he  received  some  information  as  to  the 
amount  of  nitro-glycerine  that  was  used  in  shooting  the  well. 
He  was  asked  by  the  court : 

*'Mr.  Reed,  about  how  many  quarts  of  glycerine  were  con- 
veyed by  means  of  this  team  of  horses  and  wagon,  through 
Wooster  street.  Bowling  Green?  A.  I  don't  know,  only  from 
the  information  I  gained  at  the  well.''     (Objected  to.) 

**Q.  What  was  your  means  of  information?  A.  I  talked  to 
the  owners  of  the  well,  part  owners  interested  in  the  well." 
(Objected  to.) 
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By  the  court:  "If  Mr.  Reed  is  possessed  of  any  mformation 
to  give  him  knowledge  of  the  amount  of  glycerine,  that  is  the  in- 
formation we  want" 

Counsel  for  defendant:  ''If  he  got  his  information  from  Mr. 
Walters,  I  presume  he  could  tell  it.  I  should  object  to  his  tell- 
ing anything  he  got  from  any  one  else." 

By  the  court:  ''Yes,  Mr.  Reed  may  answer  that  question* 
If  you  know  how  many  quarts  of  glycerine  were  there;  it  is  a 
question  of  knowing.  The  question  does  not  measure  up  the 
exact  quantity.  It  is  simply  a  question  of  about  how  many 
quarts,  and  if  he  has  any  means  of  knowing  if  there  were  so 
many  quarts  or  about  so  many  quarts,  we  are  not  interested 
especially  where  he  got  his  information,  but  as  to  whether  he 
knows."  (Objected  to  by  counsel  for  defendant  as  incompe- 
tent.) 

By  the  court:  "I  think  you  may  answer  that  question  if 
you  know.  Do  you  know  about  how  many  quarts  were  trans- 
ported over  Wooster  street!  (Objected  to  by  defendant;  over- 
ruled and  exception).  A.  Well,  from  one  source  I  ascertained 
it  was  one  hundred  and  twenty  quarts;  from  another  source  I 
ascertained  it  was  one  hundred  and  fifteen  quarts." 

Ooimsel  for  defendant  asked  that  the  answers  be  stricken  out 
as  hearsay  evidence ;  motion  overruled  and  exception.  On  cross- 
examination  the  witness  is  asked: 

"Q.  The  information  you  received  was  not  from  Mr.  Wal- 
ters?   A.    Not  from  Mr.  Walters;  no." 

Defendant  renewed  his  motion  to  strike  answers  from  the  rec- 
ord as  hearsay  evidence. 

By  the  Court:  '*He  hasn't  said  he  got  it  as  hearsay  evi- 
dence."    (Motion  overruled  and  exception). 

We  are  only  required  to  apply  to  this  certain  elementary  law 
upon  the  subject  of  hearsay  evidence.  There  is  not  much  dif- 
ference in  the  statements  of  the  writers  upon  the  subject  in  the 
different  text  books.  I  will  read  from  Bradner  on  Evidence, 
(2d  Ed.),  page  2: 

**  Hearsay  is  the  evidence  of  those  who  relate,  not  what  they 
know  themselves,  but  what  they  have  heard  from  others.     Such 
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mere  recitals  or  assertions  can  not  be  received  in  evidence  for 
many  reasons,  but  principally  for  the  following:  First,  that 
the  party  making  such  declarations  is  not  on  oath.  And,  sec- 
ondly, because  the  party  against  whom,  if  it  operates,  has  no 
opportunity  of  cross-examination." 

And  reading  from  pages  275  and  276,  Sections  1  and  2: 

''It  is  a  general  rule  that  hearsay  evidence  is  not  admissible 
to  establish  any  specific  fact  which,  in  its  nature,  is  capable  of 
being  proved  by  witnesses  who  speak  from  their  own  knowledge ; 
or,  in  other  words,  that  evidence,  whether  written  or  spoken^ 
which  does  not  derive  its  credibility  solely  from  the  credit  due 
to  the  witness  himself,  but  rests  in  part  upon  the  veracity  and 
competency  of  some  other  person  from  whom  the  witness  re- 
ceived the  information,  is  not  admissible  to  establish  a  substan- 
tive fact.  And  this  is  the  rule,  although  the  matter  sought  to 
be  proved  was,  at  the  time  it  was  made,  against  the  interest  of 
the  person  making  it,  and  although  no  other  evidence  can  possi- 
bly be  obtained ;  as,  where  it  is  the  declaration  of  a  person  who 
was  the  only  eye-witness  and  who  keeps  out  of  the  way  to  avoid 
being  subpoenaed.  The  reason  of  the  rule  is  that  such  evidence 
requires  credit  to  be  given  to  the  statement  of  a  person  who  is 
not  under  the  obligation  of  an  oath  or  any  of  the  ordinary  tests 
for  ascertaining  the  truth  of  the  statement.  The  above  rule  is 
subject  to  many  exceptions  which  are  as  well  established  as  the 
rule  itself.  These  exceptions  are  mainly  under  the  following 
heads:  (1)  Admissions  by  parties  in  interest.  (2)  Pedigree. 
(3)  Boundaries.  (4)  Dying  declarations.  (5)  Relating  to  mat- 
ters of  general  public  concern.  (6)  Declarations  or  entries  made 
in  the  course  of  office  or  business.  (7)  Ancient  possession.  (8) 
Declarations  against  interest  by  person  deceased.  (9)  Testimony 
given  by  a  witness  on  a  former  trial,  since  dismissed. 

**  Section  2.  The  term  *  hearsay'  is  used  to  denote  that  kind 
of  evidence  which  does  not  derive  its  value  solely  from  the  credit 
to  be  given  to  the  witness  himself,  but  rest  also  in  part  on  the 
veracity  and  competency  of  some  other  person.  Thus,  testimony 
of  a  witness  as  to  what  he  has  been  told,  but  who  knows  nothing 
personally,  is  mere  hearsay;  as  the  testimony  of  a  physician  that 
other  physicians  concurred  with  him  in  his  opinion,  is  hearsay. 
So  testimony  of  plaintiff,  in  an  action  for  breach  of  promise  that 
she  heard  that  defendant  was  very  rich." 

Of  course,  there  are  a  multitude  of  illustrations.  It 
seems  to  us  that  this  ev;jdence  comes  fairly  and  clearly  within 
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the  rule  prohibitiiig  hearsay  evidenee.  Mr.  Seed  does  not  say 
simply  that  it  was  inf  ormation  he  got  at  the  well,  bat  in  answer 
to  the  question  of  the  mayor  as  to  his  means  of  knowing,  he  says, 
*'I  talked  to  the  owners  of  the  welL  He  does  not  say  that  Mr. 
Walters  said  anything  on  the  sabjeet  He  does  not  say  that  3Ir. 
Walters  was  present  and  heard  what  was  said.  His  statement 
was  received  as  evidence  upon  a  vary  material  matter  in  the 
prosecution — ^the  question  whether  in  fact  the  substance  used 
was  nitro-glycerine.  Of  course,  the  quantify  was  not  a  matter 
of  a  very  great  deal  of  importance,  but  it  had  not  been  estab- 
lished that  there  was  any  nitro-glycerine  in  the  wagon;  it  had 
only  been  indicated  circumstantially.  But,  assuming  that  there 
was  sufficient  evidence  on  the  point  without  this,  where  incom- 
petent evidence  upon  a  material  point  is  received  and  consid- 
ered, we  can  not  undertake  to  support  a  judgment  upon  the 
theory  that  there  may  have  been  sufficient  evidence  without  it, 
or  that  the  incompetent  evidence  may  have  been  given  little 
weight.  The  mayor  insisted  that  this  evidence  be  produced,  and 
upon  his  insisting,  it  was  produced,  and  in  our  judgment  this 
was  error,  requiring  reversal  of  this  judgment,  and  therefore 
the  judgment  will  be  reversed,  and  the  cause  remanded  to  the 
mayor's  court  to  be  proceeded  with  according  to  law. 

Beverstock  &  Donehay,  for  plaintiff  in  error. 

P.  J.  Chase,  City  Solicitor,  for  defendant  in  error. 
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THE  CRIME  OP  INCEST  INCLUDED  IN  RAPE. 

[Circuit  Court  of  Wood  County.] 

Conrad  Straub  v.  The  State  op  Ohio. 

Decided,  September,  1904. 

Criminal  Law — Incest — Rape — Evidence — Expression  of  Belief  by  Pros' 
ecutor — Communications  by  Deputy  Sheriff  to  Jury  after  their 
Retirement — Corroboration  of  Testimony  of  an  Accomplice — YiO' 
tim  of  Incest  not  an  Ordinary  Accomplice. 

1.  A  person  indicted  under  Section  7019,  Revised  Statutes,  for  incest 

against  his  daughter,  can  not  escape  couTiction  by  showing  that 
in  committing  the  offense  he  also  committed  the  crime  of  rape, 
in  that  the  daughter  was  under  tbe  age  of  consent,  or  was  over- 
come by  force  and  violence. 

2.  Testimony  of  a  witness  on  her  ezaminaUon  in  chief,  in  a  criminal 

prosecution  against  her  father  for  incest,  that  the  latter  had  "sex- 
ual intercourse"  with  her,  is  not  incompetent  as  a  mere  conclu- 
sion, but  is  simply  permittln-g  witness  to  testify  to  an  act  by 
giving  it  the  ordinary  name;  and  its  admission  in  evidence  is  not 
prejudicial,  especially  when  witness  was,  on  cross-examlnsution, 
required  to  relate  in  full  all  the  facts  and  circumstances  of  the 
transaction. 

3.  The  trial  court  is  not  guilty  of  an  irregularity,  such  as  will  war- 

rant a  reversal  of  a  Judgment  of  conviction  in  a  felony  prosecu- 
tion, by  instructing  the  deputy  sheriff,  in  the  absence  of  the  de- 
fendant, to  ask  the  Jury  while  in  the  Jury  room,  and  after  it  had 
retired  to  deliberate  upon  the  verdict,  once  at  supper  time,  and 
again  about  11  o'clock  the  same  night,  what  the  prospect  was  of 
an  agreement — it  not  appearing  that  the  Jury  was  urged  to  agree. 

4.  Where  the  fair  conclusion  of  the  evidence  admitted  at  the  trial  of 

defendant  for  incest,  including  that  of  physicians  who  examined 
the  female,  is  that  the  latter  had  had  sexual  intercourse  with 
some  one  on  other  occasions,  a  statement  by  the  prosecuting  at- 
torney, in  his  argument  to  the  Jury,  that  "I  believe  the  defendant 
is  guilty  of  having  sexual  intercourse  with  his  daughter  on 
February  2,  1901  (the  date  alleged  in  the  indictment),  and  I  am 
warranted  from  the  evidence  in  saying  that  I'  believe  he  had 
intercourse  with  her  on  many  other  different  occasions/'  is  not 
of  such  character  as  would  constitute  misoonduct  on  his  part. 

5.  A  girl  fourteen  years  of  age,  with  little  conception  of  the  enormity 

of  the  offense,  who  Is  overcome  by  her  father  who  is  occupying 
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the  same  bed,  and  submits  to  incestuous  intercourse  upon  his 
suggestion,  and  under  his  influence,  Is  not  such  an  accomplice  in 
crime  as  will  render  her  testimony  incredible  or  unworthy  of 
belief  unless  corroborated  by  other  witnesses. 
6.  There  is  no  rule  of  htw  in  Ohio  preventing  a  Jury  from  conyicting 
in  a  felony  prosecution  upon  the  uncorroborated  testimony  of 
an  accomplice. 

Hull,  J.  (orally) ;  Haynes,  J.,  and  Parkeb,  J.,  concur. 

This  action  comes  into  this  conrt  upon  a  petition  in  error  to 
reverse  the  judgment  of  the  court  of  common  pleas. 

The  plaintiff  in  error,  defendant  below,  was  indicted  for  the 
crime  of  incest  with  his  daughter,  Lena  Straub,  was  convicted, 
and  the  court  overruling  a  motion  for  a  new  trial,  entered  judg- 
ment upon  the  verdict,  sentencing  the  plaintiff  in  erroi;  to  the 
penitentiary  for  the  period  of  five  years;  and  it  is  to  reverse 
that  judgment  that  this  proceeding  in  error  was  brought  here. 

There  are  several  grounds  of  error  alleged:  It  is  claimed  that 
the  defendant  below  could  not  properly  be  convicted  of  incest 
for  the  reason  that  the  evidence  showed  that  his  daughter  was 
under  the  age  of  sixteen  years  at  the  time  of  the  alleged  sexual 
intercourse,  and  that,  therefore,  the  crime  that  he  was  guilty  of, 
if  any,  was  rape  and  not  incest.  It  is  contended  that  the  court 
erred  in  the  admission  of  testimony,  and  that  it  was  guilty  of 
certain  irregularities.  Further,  that  the  argument  of  the  prose- 
cuting attorney  was  improper ;  that  a  new  trial  should  have  been 
awarded  on  the  ground  of  such  misconduct  of  the  prosecutor. 
It  is  claimed  also  that  the  verdict  was  against  the  weight  of  the 
evidence  and  not  sustained  by  sufficient  evidence.  The  case  was 
fully  argued  by  counsel,  both  for  the  state  and  for  the  de- 
fendant. 

The  plaintiff  was  indicted  under  Section  7019  of  the  Revised 
Statutes,  which  relates  to  the  crime  of  incest  and  is  as  follows: 

''Persons  nearer  of  kin  by  consanguinity  or  affinity  than 
cousins,  having  knowledge  of  their  relationship,  who  commit 
adultery  or  fornication  together,  shall  be  imprisoned  in  the 
penitentiary  not  more  than  ten  years,  nor  less  than  one  year.'' 

The  undisputed  evidence  in  the  case  shows  that  at  the  time  of 
the  commission  of  the  alleged  offense,  to-wit,  the  second  of  Feb- 
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ruary,  1901,  the  daughter  was  not  more  than  fourteen  years  of 
age.  She  testified  that  she  was  only  fourteen  at  the  time  of  the 
trial,  and  it  is  claimed  that  under  Section  6816  of  the  Revised 
Statutes,  the  oflfense  of  the  plaintiflP  in  error  if  anything,  was 
rape,  and  that  he  should  have  been  indicted  and  tried  for  that, 
and  not  for  incest,  of  which  it  is  said  he  should  have  been  ac- 
quitted.   Section  6816  is  as  follows : 

**  Whoever  has  carnal  knowledge  of  a  female  person  forcibly 
and  against  her  will,  or,  being  eighteen  years  of  age,  carnally 
knows  and  abuses  a  female  person  under  sixteen  years  of  age, 
with  her  consent,  is  guilty  of  rape. ' ' 


It  is  contended  by  counsel  for  plaintiff  in  error  that  it  was 
the  duty  of  the  court,  under  this  testimony,  to  direct  a  verdict  of 
acquittal.  The  crime  of  incest  can  only  be  committed,  it  is  ar- 
gued, where  both  parties  are  of  the  age  of  consent  and  agree  to 
the  sexual  intercourse ;  that  there  must  be  the  consent  of  both  to 
constitute  the  crime.  The  statute  defines  incest  to  be  where 
persons  nearer  of  kin  by  consanguinity  or  affinity  than  cousins, 
having  knowledge  of  their  relationship,  commit  adultery  or  for- 
nication together;  and  authorities  are  cited  to  the  effect  that 
the  crimes  of  adultery  and  fornication  are  committed  where 
both  the  man  and  the  woman  are  willing  parties  to  the  offense; 
and  Section  6816,  Revised  Statutes,  which  I  have  read,  makes 
the  offense  which  the  evidence  discloses  here,  the  crime 
of  rape.  It  is  argued  that  the  female,  being  incapable 
of  giving  consent  by  virtue  of  the  statute,  and  the  offense  itself 
being  denominated  rape  in  the  statute,  it  can  not  be  fornication, 
and  that,  therefore,  the  offense  can  not  be  incest,  and  can  be 
nothing  but  the  crime  of  rape,  which,  it  is  argued,  is  a  separate 
and  distinct  offense  from  that  of  incest. 

The  authorities  on  this  question  appear  to  be  to  some  extent 
divided;  they  are  somewhat  in  conflict,  there  is  no  question 
about  that.  A  summary  of  them  is  found  in  Vol.  16  of  the  En- 
cyclopedia of  Law,  at  page  135,  where  the  authorities  on  both 
sides  of  the  ciuestion  are  to  some  extent  collected.  A  case  in  the 
23  Am.  St.  Reports,  141  (found  in  the  20th  Oregon,  437),  sus- 
tains the  contention  of  the  plaintiff  in  error.  I  read  this  from 
the  ^llabus  in  the  case: 
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"On  the  trial  of  a  charge  of  incest,  evidence  as  to  violence 
used  in  the  commission  of  the  crime  charged  is  inadmissible. 

*  *  Rape  and  incest  are  two  distinct  crimes,  and  while  evidence 
of  the  violence  used  in  the  commission  of  the  former  is  admis- 
sible, such  evidence  is  not  admissible  under  an  indictment  charg- 
ing the  latter  crime  alone. 

"Rape  by  forcible  ravishment  and  incest  can  not  be  committed 
by  the  same  act,  as  incest  is  accomplished  by  the  concurring  as- 
sent of  two  persons,  while  rape  is  committed  through  the  impell- 
ing will  of  one. 

"Evidence  showing  the  commission  of  rape  will  not  sustain  a 
conviction  under  an  indictment  charging  incest  alone. 

"One  charged  with  incest  can  not  be  convicted  on  the  uncor- 
roborated evidence  of  the  prosecutrix  alone. 

"Indictment  charging  incest  must  allege  that  the  act  charged 
was  the  joint  act  of  both  parties." 

This  was  a  case  where  actual  force  was  used  in  the  commis- 
sion of  the  offense.  The  same  doctrine  is  held  in  California, 
Michigan  and  some  other  states.  There  are,  however,  cases  on 
the  other  side  of  the  question,  and  there  has  been  no  decision 
by  our  Supreme  Court  upon  this  question  whether  a  man  in- 
dicted for  incest  may  be  found  guilty  of  that  crime,  although 
the  evidence  shows  he  is  guilty,  under  the  statute,  of  rape. 

In  other  states,  however,  this  question  has  been  answered  in 
the  affirmative.  In  70  N.  W.  Rep.,  613,  an  Iowa  case,  decided 
April  7,  1897,  the  court  say  in  the  syllabus : 

"On  a  trial  for  incest,  it  was  not  error  to  admit  evidence  of 
an  act  which  constituted  rape,  since  that  crime  includes  in- 
cest. ' ' 

And  on  page  617  of  the  opinion  the  court  say : 

"It  appears  from  the  testimony  of  a  son  of  the  defendant, 
younger  than  Dora,  as  well  as  by  her  testimony,  that  the  three 
were  in  Sioux  City  in  the  fall  of  1893,  and  that  the  three  occu- 
pied one  bed,  by  compulsion  from  the  defendant  as  to  Dora  for 
a  part  of  the  night,  and  that  defendant,  while  the  three  were 
in  bed  together,  had  intercourse  with  Dora.  It  is  said  that  if 
this  evidence  proves  anything,  it  proves  rape,  and  that  evidence 
of  such  a  crime  could  not  be  used  to  render  probable  the  act 
charged,  as  might  evidence  of  an  offense  like  the  one  charged. 
But  we  hold  that,  even  though  it  were  rape,  if  the  relationship 
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existed  essential  to  the  crime  of  incest,  it  would  be  incest — that 
is,  incest  would  be  included  in  the  crime  of  rape ;  so  that  in  no 
event  was  the  rule  violated." 

Porath  V.  The  State,  63  N.  W.  Rep.,  1061,  is  to  the  same 
effect.  It  is  a  Wisconsin  case,  decided  June  20,  1895,  and  this 
is  found  in  the  syllabus : 

**A  father  who  has  sexual  intercourse  with  his  daughter  is 
guilty  of  incest,  independent  of  the  question  of  force." 

The  court  say  on  page  1046 : 

**The  fact  that  the  defendant  used  a  certain  amount  of  force 
to  overcome  the  resistance  actually  made  will  not  enable  him  to 
escape  the  punishment  for  incest,  the  parties  being  within  the 
precribed  degree  of  consanguinity,  although  the  force  used  was 
not  suflBcient  to  constitute  rape.  It  does  not  necessarily  follow 
in  all  such  cases  that  the  female  is  to  be  regarded  as  an  accom- 
plice, and  particularly  in  a  csfse  like  the  present,  in  view  of  the 
relation  between  the  parties,  and  the  coercive  authority  of  her 
father  over  her.  Raiford  v.  State,  68  Qa.,  672 ;  Norton  v.  State, 
106  Ind.,  163  (6  N.  E.,  126).  If,  in  the  commission  of  the  in- 
cestuous act,  the  female  was  the  victim  of  force,  fraud,  or  undue 
influence,  so  that  she  did  not  act  voluntarily,  and  join  in  the 
commission  of  the  act  with  the  same  intent  that  the  accused 
did,  then  she  ought  not  to  be  regarded  as  an  accomplice.  In  all 
such  cases  where  is  to  be  proved  inferentially  the  question  of  ac- 
compliceship, is  one  of  fact  for  the  jury." 

In  State  v.  Chambers,  43  Am.  St.  Rept,  349,  the  court  say  in 
the  syllabus: 

"One  accused  of  incest  can  not  escape  conviction  on  the 
ground  that  the  female  upon  whom  the  crime  was  committed  did 
not  consent  thereto,  or  was  of  such  an  age  that  she  was  at  the 
time  capable  of  giving  her  consent.  That  the  act  so  committed 
also  constitutes  the  crime  of  rape  does  not  prevent  it  from  con- 
stituting the  crime  of  incest.*' 

In  Smith  v.  State,  54  Am.  St.  Rept.,  140  (108  Alabama,  1), 
the  syllabus  reads: 

**The  consent  of  both  parties  is  not  essential  to  the  crime  of 
incest,  and  the  defendant  may  be  convicted  of  that  crime,  though 
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in  committing  it  he  employed  the  force  essential  to  the  crime  of 


rape. 

The  court  say  in  the  opinion : 


<< 


This  is  an  open  question  in  Alabama.  There  is  nothing  in 
our  statute  defining  the  offense  to  prevent  us  from  taking  ground 
with  what  is  said  in  the  text  quoted  to  be  the  weight  of  au- 
thority; but,  to  the  contrary,  every  element  of  the  crime  as 
denounced  in  our  law  may  well  exist  as  against  one  party  to 
the  sexual  act,  though  the  other  did  not  consent  thereto,  and 
though  the  act  was  only  accomplished  by  the  man  by  such  force 
or  coercion  brought  to  bear  on  the  woman  a  would  render  the 
man  guilty  also  of  rape." 

In  People  v.  Rouse,  43  Mass.,  193,  the  syllabus  is  as  follows: 

"Under  the  Rev.  Stats.,  c.  137,  11,  a  defendant  indicted  for  a 
rape  alleged  to  have  been  committed  upon  his  daughter,  may  be 
convicted  of  incest,  if  the  jury  find  the  criminal  connection, 
but  that  it  was  not  by  force  and  against  the  will  of  the  daugh- 
ter.'' 

If  the  defendant  was  willing  and  consented  to  the  sexual  inter- 
course, he  can  not  escape  by  showing  that  the  woman  was  over- 
come by  force  and  was  not  of  the  age  of  consent,  for  so  far  as  he 
is  concerned,  it  is  incest  as  well  as  rape.  In  the  case  at  bar  the 
testimony  shows  that  the  girl  was  of  the  age  of  fourteen  years; 
that  she  did,  in  fact,  consent;  that  no  force  was  used  upon  the 
part  of  the  defendant  to  accomplish  his  purpose. 

The  offence  of  having  sexual  intercourse  with  a  female  under 
sixteen  years  of  age,  with  her  consent,  the  statute  says  is  rape; 
but  that  language  is  rather  to  be  considered  to  mean  that  the 
Legislature  has  enacted  that  one  who  has  intercourse  with  a 
female  under  sixteen  years  of  age,  with  her  consent,  shall  be 
punished  as  for  rape,  or  shall  be  deemed  guilty  of  rape.  That 
is  the  way  the  statute  formerly  read;  it  now  reads  that  such 
person  is  guilty  of  rape,  and  he  is  punished  accordingly.  But 
the  fact  still  remains  that  the  other  party  is  willing;  she  does 
in  fact  give  her  consent;  she  is  not  overcome  by  force. 

The  Legislature  fixed  the  age  at  sixteen  years.  It  might  have 
fixed  it  at  eighteen  or  twenty  years.     The  weight  of  authority 
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and  the  better  reasoned  eases  sustain  the  contention  of  the  state 
upon  this  proposition. 

It  would  seem  a  strange  rule  of  law  that  if  a  man  was  indicted 
for  incest  he  might  escape  conviction  and  secure  an  acquittal 
by  satisfying  the  jury  that  he  overcame  the  woman  by  force 
and  violence.  That  seems  to  be  the  view  of  the  Supreme  Court 
of  Oregon.  We  hold  in  favor  of  the  state  and  against  the  plaint- 
iff  in  error  upon  this  proposition. 

It  is  urged  that  the  court  erred  in  permitting  the  girl,  Lena 
Straub,  to  testify  on  examination  in  chief  by  the  prosecuting 
attorney,  that  her  father  had  sexual  intercourse  with  her,  and 
it  is  contended  that  this  was  permitting  her  to  state  a  mere  con- 
clusion without  stating  any  of  the  facts.  We  are  of  the  opinion 
that  it  is  permissible  and  proper  to  admit  such  a  question  and 
answer.  It  is  a  conclusion  to  be  sure,  as  many  other  things  are 
that  witnesses  testify  to;  but  it  is  simply  permitting  a  witness 
to  testify  to  an  act  by  giving  it  the  ordinary  name.  She  is  open 
to  cross-examination,  however,  and  in  this  case  she  was  requred 
on  cross-examination  to  relate  in  full,  in  detail,  all  of  the  facts 
and  circumstances  of  the  transaction,  so  that  if  there  were  any 
doubt  about  the  propriety  of  allowing  such  a  question  and 
answer,  we  would  not  hold  that  the  defendant  had  been  preju- 
diced by  it  in  any  respect,  in  view  of  her  very  full  recital  of 
the  facts  upon  cross-examination.   • 

It  is  said  that  the  court  was  guilty  of  irregularity  after  the 
jury  had  retired.  According  to  aflSdavits  filed,  after  the  jury 
had  been  out  about  an  hour,  perhaps,  they  going  out  late  in 
the  afternoon,  supper  time  having  arrived,  the  court  instructed 
the  deputy  sheriff  to  ask  the  jury  what  was  the  prospect  of 
their  agreeing,  and  the  deputy  did  so,  and  reported  that  there 
was  no  prospect  of  an  immediate  agreement,  and  the  jury  were 
thereupon  given  their  supper.  And  again  about  fifteen  minutes 
to  eleven  that  night,  the  jury  not  having  agreed  and  the  court, 
presumably  desiring  to  know  whether  they  were  likely  to  agree 
that  night,  directed  the  deputy  sheriff  to  ask  a  similar  question, 
which  he  did,  and  in  about  half  an  hour  after  that  time  the  jury 
did  agree.  These  questions  were  asked  in  the  absence  of  the 
defendant,  and  this,  it  is  urged,  was  improper. 


636       CIRCUIT  COURT  REPORTS— NEW  SERIES. 


Straub  V.  State  of  Ohio.  [Vol.  V,  N.  S, 


There  is  a  statute  permitting  an  inquiry  to  be  made  of  the 
jury,  through  the  sheriff,  as  to  whether  they  have  agreed. 
The  question  put  to  them  was  a  little  different,  but  not  very 
different,  from  the  one  laid  down  by  the  statute.  It  being 
about  supper  time,  and  it  being  proper  to  furnish  the  jury  with 
their  supper  if  they  had  not  agreed,  or  were  not  likely  to  do 
so  soon,  it  seems  to  us  it  was  not  improper  for  the  court  to  direct 
the  deputy  sheriff  to  inquire  of  the  jury  what  the  prospect  of 
their  agreeing  was.  They  were  not  urged  to  agree,  or  anything 
of  the  kind,  and  the  same  may  be  said  of  the  question  that  was 
asked  later  at  night.  It  is  of  course  the  rule,  that  the  defendant 
has  the  right  to  be  present  at  every  stage  in  the  trial  of  the  case, 
and  there  has  been  cited  in  argument  the  case  of  Bennett  v. 
State,  10  C.  C,  84,  where  the  judgment  was  reversed,  but  in 
that  case  the  jury  were  brought  out  into  the  court  room  in  the 
absence  of  the  defendant  and  asked  certain  things,  and  state- 
ments made  to  them  that  are  not  in  this  case,  which  it  was  held 
by  the  circuit  court  should  not  have  been  done,  and  the  judg- 
ment was  reversed.  We  do  not  think  this  case  is  like  the  Ben- 
nett case.  In  this  case,  the  jury  were  not  brought  out  of  their 
room;  this  question  was  put  to  them  in  their  room  by  the  dep- 
uty by  order  of  the  court,  and  in  our  judgment  there  was  no 
irregularity  on  the  part  of  the  court  in  that  act. 

It  is  argued  that  the  prosecuting  attorney  was  guilty  of  mis- 
conduct in  his  argument  to  the  jury,  which  was  prejudicial  to 
the  defendant.  According  to  the  afiSdavits  the  prosecuting 
attorney  said  to  the  jury:  **I  believe  the  defendant  is  guilty 
of  having  sexual  intercourse  with  his  daughter  on  Pebruaiy  2, 
1901,  and  I  am  warranted  from  the  evidence  in  saying  that  I 
believe  he  had  intercourse  with  her  on  many  other  different  occa- 
sions." The  prosecuting  attorney  was  arguing  the  case  to  the 
jury  from  his  point  of  view  and  stating  to  them  what  he  claimed 
from  the  evidence,  and  he  said  to  them  that  he  believed  the  de- 
fendant was  guilty  of  having  sexual  intercourse  with  his  daugh- 
ter on  the  second  of  February,  that  is,  the  date  alleged  in  the 
indictment.  Certainly  there  could  be  nothing  improper  in  that 
And  he  said  further  that  he  believed  he  had  had  intercourse  with 
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her  on  other  and  different  occasions.  Of  course  the  defendant  was 
only  on  trial  for  this  one  oflfense,  but  her  conduct,  and  his  con- 
duct, as  s*hown  by  the  evidence  at  the  time  of  the  alleged  com- 
mission of  the  offense  in  question,  was  before  the  jury ;  the  fact 
that  she  made  no  resistance  at  that  time,  and  that  he  accom- 
plished his  purpose,  according  to  the  testimony,  without  causing 
her  any  great  pain,  as  she  testified  to,  was  all  before  the  jury. 
The  testimony  of  the  physician  who  examined  her  was  before  the 
jury,  and  the  fair  conclusion  from  the  testimony  would  be  that 
she  had  had  sexual  intercourse  with  some  one  on  other  occa- 
sions, and  the  prosecuting  attorney,  arguing  from  this  evidence 
to  the  jury,  made  this  statement.  The  evidence  that  was  of- 
fered by  the  state  that  she  had  had  intercourse  with  her  father 
on  other  occasions  was  excluded.  We  are  not  entirely  clear  but 
that  this  would  have  been  admissible,  not  for  the  purpose  of 
convicting  him  for  an  offense  committed  at  any  other  time,  but 
as  shedding  light  on  the  transaction  in  question,  and  upon  the 
question  of  whether  the  girl  was  telling  the  truth  or  not  in 
her  narration  of  the  transaction;  but  all  that  was  excluded,  and 
we  need  not,  and  do  not,  pass  upon  that  question.  But  in  view 
of  the  testimony  that  was  admitted,  we  do  not  think  that  this 
remark  of  the  prosecuting  attorney  was  of  such  a  character  as 
would  constitute  in  any  respect  misconduct  on  his  part. 

It  is  claimed  further,  and  urged  with  earnestness,  that  the 
evidence  is  not  sufficient  to  sustain  the  verdict;  that  it  was 
against  the  weight  of  the  evidence;  and  we  have  examined  the 
record  with  a  great  deal  of  care.  It  is  urged  that  there  is  no 
corroboration;  at  least,  not  sufficient  corroboration  of  the  tes- 
timony of  the  girl  to  warrant  a  conviction.  I  do  not  intend  to 
go  over  the  testimony  of  the  case  at  any  great  length.  The  girl 
testified  as  to  her  age,  that  she  was  about  fourteen  years  old; 
that  she  had  lived  in  a  church  institution  in  Cincinnati  for 
some  years;  that  she  had  come  home  about  a  year  before  the 
second  of  February,  1901,  when  this  offense  is  alleged  to  have 
been  committed.  According  to  the  testimony  of  the  girl  and  the 
other  children  in  the  family,  and  the  defendant,  they  lived  in  a 
house  at  Mermill,  this  county,  in  very  close  quarters;  they  had 
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for  a  time  only  one  bed  with  a  lounge,  and  part  of  the  time,  two 
beds ;  the  father  and  the  girl  occupied  one  bed,  sometimes  alone, 
and  sometimes  with  a  smaller  brother,  and  sometimes  other  chil- 
dren were  in  that  room.  The  record  discloses  clearly  that  they 
did  occupy  the  same  bed  at  times,  indeed  the  defendant  does  not 
deny  this.  The  girl  testifies  to  the  transaction  on  the  night  in 
question ;  stating  all  of  the  details  fully  upon  cross-examination. 
She  was  examined  by  a  physician  soon  after  this  alleged  occur- 
ence, who  testified  that  in  his  judgment  she  had  had  sexual  in- 
tercourse with  some  man.  There  was  evidence  offered  tending 
to  impeach  the  character  of  the  girl  for  truth  and  veracity ;  and 
testimony  was  offered  by  the  state  to  sustain  her  character  for 
truth  and  veracity.  The  defense  offered  testimony  to  sustain  the 
character  of  the  defendant  for  chastity,  and  the  state  in  rebuttal 
called  some  witnesses  attacking  his  character  for  chastity,  and  an 
older  daughter,  a  sister  of  the  girl  in  question — some  years  older 
—testified  very  positively  that  her  father's  character  for  chas- 
tity and  his  conduct  with  women  was  bad;  that  he  had  made 
improper  suggestions  to  her.  She  testified  that  her  father  told 
her,  her  mother  being  dead  and  having  been  dead  for  some 
years,  that  it  was  proper  for  the  daughter  to  take  the  place  of 
the  mother,  and  narrated  what  occurred,  and  there  was  other 
testimony  of  changing  character.  It  it  diflScult  under  these 
circumstances  to  conceive  of  this  girl  manufacturing  this 
charge  against  her  father.  We  are  unable  to  find  any  motive 
to  impel  her  to  come  to  the  public  authorities  and  charge  her 
father  with  the  commission  of  this  grave  offense. 

It  is  not  the  rule  in  Ohio  that  a  jury  can  not  convict  upon  the 
uncorroborated  testimony  of  an  accomplice,  but  does  that  rule 
which  impeaches  the  testimony  of  an  accomplice  apply  with  all 
its  force  to  the  case  at  bar?  Was  she  an  accomplice  in  the  true 
sense  of  the  word?  An  accomplice  is  one  who  freely  and  vol- 
untarily engages  with  another  in  the  commission  of  a  crime,  and 
when  such  person  goes  upon  the  witness  stand  and  testifies 
against  his  partner  in  crime  he  does  so  often'  with  the  purpose 
and  intention  of  saving  himself,  and  his  testimony  is  discredited ; 
but  where  a  girl  of  fourteen  years,  with  little  conception  of  the 
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enormity  of  the  offense,  is  overcome  by  her  father  with  whom 
she  is  occupying  the  same  bed,  and  submits  to  incestuous  in- 
tercourse upon  his  suggestion,  and  under  his  influence,  she  is 
not  such  an  accomplice  as  necessarily  renders  her  testimony  on 
that  account  incredible  or  unworthy  of  belief  unless  corroborated 
by  other  witnesses.  There  should  be  in  all  such  cases  corrobo- 
ration, if  possible,  but,  as  suggested  by  some  of  the  cases,  a  girl 
under  those  circumstances,  joining  with  her  father  in  the  com- 
mission of  the  offense,  is  not  to  be  considered  in  the  light  of  an 
ordinary  accomplice;  but  the  Supreme  Court  has  said  that  even 
in  an  ordinary  case,  corroboration  is  not  required  absolutely. 
The  court  say  in  the  case  of  Allen  v.  The  State,  10  Ohio  St., 
page  288 : 

*' While  it  is  the  duty  of  the  court,  in  their  discretion,  to  ad- 
vise the  jury  not  to  convict  of  felony  upon  the  testimony  of 
an  accomplice  alone,  without  corroboration,  there  is  no  rule  of 
law  preventing  a  jury  from  convicting  upon  the  uncorroborated 
testimony  of  an  accomplice.  * ' 


The  court  stated  to  the  jury  that  the  most  of  the  evidence 
against  the  defendant  was  that  of  the  girl,  the  so-called  accom- 
plice, and  after  proper  caution  and  instructions  they  found  the 
defendant  guilty. 

We  have  examined  this  record  with  a  great  deal  of  care,  and 
considered  it  fully,  appreciating  the  grave  consequences  of  this 
judgment  to  the  plaintiff  in  error,  and  we  are  unable  to  find 
that  the  jury  were  not  warranted  in  finding  the  defendant  guilty 
of  this  crime.   We  are  of  the  opinion  that  he  is  guilty. 

The  judgment  will  be  affirmed. 

D.  JB.  Jones  and  Baldwin  &  Harrington,  for  plaintiff  in  error. 

E,  O.  McClelland,  Prosecuting  Attorney,  for  defendant  in 
error. 


640     CIKCUIT    COURT    REPORTS— NEW    SERIES. 

Orion  v.  Edson  Redaction  Machinery  Co.      [Vol.  V,  N.  S. 

INAIMC0UATE  PAYMENT  POR  STOCK  WITH  PROPBRTY. 

[Circuit  Court  of  Cuyahoga  County.] 

John  B.  Obton,  Jr.,  v.  The  Edson  Reduction  IMachineby 

Company. 

Decidedp  January  16,  1905. 

Corporationt — Payment  for  Stock — By  an  Exchange  of  Property  of 
Inadequate  Value — Effort  to  Assess  the  Stockholder — Remedy  of 
the  Corporation, 

1.  A  corporation  having  issued  its  stock  as  fully  paid,  in  exchange  for 

property  transferred  at  an  agreed  valuation,  can  not  thereafter, 
without  the  consent  of  the  stockholder,  treat  his  stock  as  only 
partially  paid  and  assess  him  for  the  difference  between  the  mar- 
ket value  of  said  property  and  the  par  value  of  the  stock  issued 
in  exchange  for  it. 

2.  In  such  case,  where  actual  fraud  has  entered  into  the  transaction, 

the  remedy  of  the  corporation  is  to  rescind  the  agreement,  tender 
the  property  back  to  the  stockholder  and  ask  that  he  be  compelled 
to  return  the  stock,  or  its  market  value,  to  the  corporation. 

Winch,  J.;  Hale,  J.,  and  Marvin,  J.,  concur. 

This  case  comes  into  this  court  on  appeal  and  was  heard  upon 
demurrer  to  the  amended  answer. 

The  petition  sets  forth  that  plaintiff  is  the  owner  of  fifty- 
eight,  fully  paid,  non-assessable  shares  of  the  capital  stock  of 
the  defendant  company,  a  corporation  organized  under  the  laws 
of  the  state  of  Maine ;  that  for  the  purpose  of  meeting  its  losses 
and  expenses,  the  defendant  company  is  attempting  to  levy  and 
collect  an  assessment  of  five  dollars  per  share  upon  the  stock 
of  plaintiff  and  other  stockholders,  and,  on  August  26,  1904, 
notified  him  that  unless  he  paid  said  assessment  within  five  days 
it  would  sell  his  stock.  Alleging  the  insolvency  of  the  corpora- 
tion and  the  injury  which  would  result  to  him  if  his  stock  should 
be  sold,  plaintiff  prays  that  defendant  be  enjoined  from  selling 
his  stock,  or  offering  it  for  sale. 

The  answer  admits  plaintiff's  ownership  of  stock  and  the  at- 
tempt to  levy  an  assessment  thereon,  sets  forth  the  regularity 
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of  the  steps  taken  to  levy  the  assessment,  pleads  the  laws  of 
Maine  regulating  corporations,  and  further  sets  forth  a  con- 
tract dated  December  24,  1901,  signed  by  all  of  the  stockholders 
of  the  Buckeye  Pish  Company,  including  plaintiff,  wherein  it 
was  agreed  that  a  reduction  company  should  be  organized  to 
take  over  the  reduction  part  of  the  business  of  said  Buckeye 
Fish  Company,  said  company  to  be  formed  to  have  a  capitaliza- 
tion of  $1,500,000  and  that  $1,200,000  of  its  stock  should  be  is- 
sued to  the  stockholders  of  the  Buckeye  Company  pro  rata  as 
the  purchase  price  of  certain  patents  and  processes  owned  by 
said  company,  such  stockholders  agreeing  that  the  executive 
committee  of  the  Buckeye  Fish  Company  should  take  the  neces- 
sary steps  to  incorporate  said  new  company  in  such  state  as 
said  committee  should  deem  best,  take  charge  of  stock  subscrip- 
tions and  the  delivery  of  said  stock  to  the  signers  of  said  agree- 
ment. 

The  answer  further  alleges  that  the  defendant  company  was 
organized  pursuant  to  said  agreement  and  its  stock  issued  as 
therein  provided,  plaintiff  obtaining  his  stock  in  that  manner; 
that  the  property  turned  over  in  payment  for  said  $1,200,000 
of  stock  was  at  the  time  carried  on  the  books  of  the  Buckeye 
Fish  Company  at  a  valuation  of  only  $200,000,  and  was  at  the 
time  of  no  more  value  than  that  amount.  That  the  new  com- 
pany had  no  other  assets  than  the  patents  and  processes  so  con- 
veyed to  it,  which  plaintiff  and  all  other  stockholders  well  knew, 
and  that  they  then  knew  and  contemplated  that  to  develop  said 
patents  and  processes,  put  the  same  upon  the  market  and  con- 
struct plants  and  machinery  to  operate  under  the  same  would 
involve  a  large  additional  expense  and  that  they  authorized  the 
directors  and  ofScers  of  the  defendant  company,  by  electing, 
them  as  such,  to  incur  such  expense,  well  knowing  that  there 
were  no  resources  from  which  they  could  be  paid,  except  by 
assessment  upon  the  stockholders,  which  defendant  company 
made  in  order  to  provide  funds  for  the  prosecution  of  the  busi- 
ness of  the  company. 

The  answer  further  alleges  that  by  reason  of  the  premises 
plaintiff's  stock,  although  it  purports  to  be  paid-up  stock,  is 


542       CIRCUIT  COURT  REPORTS— NEW  SERIES. 


Orton  v.  Edson  Reduction  Machinery  Co.      [Vol.  V,  N.  S. 


not  paid-up  stock ;  that  it  was  never  delivered  to  me  stockhold- 
ers as  such  and  that  it  would  be  an  actual  fraud  upon  its  cred- 
tors  to  so  treat  the  same. 

A  second  defense  pleads  the  force  and  effect  of  said  contract 
of  December  24,  1901,  as  an  authorization  to  the  directors  of  the 
defendant  company  to  incur  indebtedness  for  the  prosecution 
of  the  business  of  the  company;  that  said  indebtedness  was 
created  with  plaintiff's  knowledge;  that  there  was  no  other  way 
to  pay  said  indebtedness  except  by  an  assessment  on  the  stock, 
and  that  by  the  making  of  said  assessment  the  directors  were 
carrying  out  the  intention  and  object  of  the  stockholders,  and 
plaintiff  should  not  now  be  heard  to  deny  the  right  of  the  di- 
rectors to  make  said  assessment. 

The  contract  is  not  set  out  in  full  in  the  pleadings,  but  it  is 
apparent  from  what  is  set  out  that  by  it  no'  express  authority 
was  given  by  the  stockholders  to  the  directors  to  make  any  as- 
sesmients,  and  that  the  corporation  has  taken  no  steps  to  rescind 
or  set  aside  the  original  issue  of  its  stock  in  payment  for  the 
property  mentioned  in  said  contract. 

The  statutes  of  Maine,  under  which  this  corporation  was  in- 
corporated, provide  that  **No  payment  upon  any  subscription 
to  or  agreement  for  the  capital  stock  of  any  corporation  shall 
be  deemed  a  pajmient  within  the  purview  of  this  chapter,  unless 
bona  fide  made  in  cash,  or  in  some  other  matter  or  thing  at  a 
bona  fide  and  fair  valuation  thereof"  (Revised  Statutes,  Ch.  47, 
Section  87).  "That  assessments,  not  exceeding  the  amount 
originally  limited  for  a  share,  may  be  made  on  all  the  shares 
subscribed  and  not  paid  for"  (Section  37) ;  and  that  **any  cor- 
poration may  purchase  mines,  manufactories  and  other  property 
necessary  for  its  business  ♦  ♦  ♦  and  issue  stock  to  the  amount 
of  the  value  thereof  in  payment  therefor,  ♦  •  ♦  and  the  stock 
so  issued  shall  be  full  paid  stock  and  not  liable  to  any  further 
call  or  pajrment  thereon ;  and  in  the  absence  of  actual  fraud  in 
the  transaction,  the  judgment  of  the  directors  as  to  the  value  of 
the  property  purchased,  or  services  rendered,  shall  be  conclu- 
sive" (Section  50), 
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The  truth  of  the  allegatioiis  of  the  answer  that  the  property 
turned  over  to  the  corporation  to  pay  for  the  stock  issued  by  it 
was  worth  only  one-fifth  the  par  value  of  said  stock  and  that 
said  fact  was  well  known  to  all  the  parties  to  the  transaction^ 
is  admitted  by  the  demurrer.  Such  being  the  case,  the  real 
value  of  the  property  being  so  grossly  inadequate,  it  is  claimed 
by  defendant  that  en  action  would  lie  in  favor  of  a  creditor 
of  the  corporation  to  compel  the  stockholders  to  pay  up  the 
other  four-fifths  on  their  shares;  that  if  a  creditor  has  a  right 
to  compel  such  payment  as  an  unpaid  subscription,  the  corpora- 
tion itself  can  voluntarily  require  it. 

In  answer  to  this  it  may  be  stated  that  the  authorities  are  not 
agreed  that  a  creditor,  after  exhausting  the  assets  of  the  com- 
pany, can  compel  a  stockholder  to  make  good  the  difference  be- 
tween the  par  value  of  his  shares  and  the  real  value  of  proi)erty 
exchanged  for  them. 

Thompson  on  Corporations  inclines  to  the  conclusion  that 
where  property  is  turned  in  to  the  corporation  in  payment  of 
its  shares,  under  whatever  scheme,  at  an  overvaluation,  to  the 
knowledge  of  the  contracting  parties,  this  will  be  evidence  of 
fraud  such  as  will  render  the  stockholder  liable  (2  Thompson 
on  Corp.,  Sections  1616,  1621). 

1  Cook  on  Corporations,  Section  46,  says: 

''They  (corporate  creditors)  seek  to  hold  the  stockholders 
liable  for  the  par  value  of  the  stock,  less  the  real  value  of  the 
property  which  was  turned  in  to  the  corporation.  During  the 
past  ten  years  there  has  been  a  vast  amount  of  litigation  on 
this  subject.  The  courts  disagree  in  their  conclusions,  but  a 
careful  study  of  the  cases  will  show  that  upon  authority,  as  well 
as  principle,  the  stockholders  can  not  be  held  liable  in  such  a 
case.  •  ♦  ♦  The  reason  of  this  rule  is  that  if  the  pajmient 
by  property  was  fraudulent,  then  the  contract  is  to  be  treated 
like  other  fraudulent  contracts.  It  is  to  be  adopted  in  toto,  or 
rescinded  in  toto,  and  set  aside.  Both  parties  are  to  be  restored 
as  nearly  as  possible  to  their  original  positions,  the  property 
or  its  value  returned  to  the  person  receiving  the  stock  and  he 
must  return  the  stock  or  its  real  value." 


The  authorities,  however,  agree  that: 
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''The  corporation  itself,  after  issuing  its  stock  as  paid-np 
stock,  and  declaring  it  so  to  be,  can  not  subseqnentiy  repudiate 
that  declaration  and  agreement  and  proceed  to  collect,  either 
from  the  person  receiving  the  stock,  or  his  transferee,  the  un- 
paid part  of  the  par  value.  It  is  estopped  from  so  doing. 
Where,  however,  actual  fraud  enters  into  the  transaction,  then 
the  corporation  is  not  estopped  from  having  the  agreement  set 
aside.  The  person  receiving  the  stock  can  then  be  compelled 
to  return  the  stock  or  its  market  value,  and  take  back  that  which 
he  gave  to  the  corporation  for  it.  But  the  corporation  can  not 
hold  him  liable  for  the  par  value  of  the  stock"  (1  Cook  on 
Corp.,  Section  38).  See  also  2  Thompson  on  Corp.,  Chapter 
XXVII,  passim. 

Believing  the  law  as  stated  by  Cook  is  applicable  to  this  oase, 
the  demurrer  to  the  amended  answer  is  sustained. 
C.  J,  Horn  and  A.  A.  Bemis,  for  plaintiff. 
Smith  (&  Taft,  for  defendant 
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CONSTRUCTION  OP  A  WILL  OUtATING  A  TRUST. 

[Circuit  Court  of  Hamilton  Coimty.] 

Harriet  C.  Robbins  et  al  v.  Amor  Smith^  Jr.,  Administrator, 

ET  AL.* 

Decided,  May,  1903. 

WilU — Interpretation  of,  where  Ambiguity  Exists — Executory  Trust — 
Will  not  he  Terminated  at  the  Desire  of  Parties  Presently  Inter- 
ested— Not  a  Marital  Trust  Merely — When  Equity  Continues  a 
Trust — Repugnancy — Want  of  Technical  Words— Or  of  a  Trustee 
— Intention  of  Testator. 

1.  A  will  is  to  be  interpreted  by  its  express  provisions,  and  when  no 
•     ambiguity  exists  in  such  express  provisions,  the  mere  fact  that 

we  can  not  understand  why  the  testator  so  provided,  or  such 
provision  is  contrary  to  what  we  might  have  expected,  does  not 
Justify  putting  a  construction  on  said  will  different  from  the  plain 
import  of  the  words  therein  used. 

2.  The  will  of  Bdiward  Harwood  provided  that  two-thirds  of  his  estate 

should  be  equally  apportioned  amongst  hie  children,  but  should 
not  be  paid  over  to  them,  but  be  safely  invested  for  their  behoof; 
and  the  annual  income  arising  to  each  child  be  subject  to  her 
control,  whether  married  or  unmarried,  and  in  no  instance  should 
-the  husband  of  any  such  child  have  any  power  or  control  over 
the  priflicipal  or  interest  of  such  share;  neverthedess,  each  iQ.have 
power  and  authority  to  will  and  devise  her  portion  as  she  shall 
see  fit.  In  case  of  either  dying  without  leaving  a  will  her  por- 
tion to  be  equally  divided  between  her  children  who  may  survive 
her,  or  if  she  have  no  children  surviving  her,  then  the  said  por- 
tion to  be  pa«id  to  the  testator's  children  who  may  survive  her 
share  and  share  alike.  One  of  the  three  children  is  now  dead. 
Held: 

3.  The  trusts  created  therein  and  the  provisions  creating  them  are  not 

mutually  repugnant,  and  where  the  objects  of  such  trusts  are 
sUll  possible  and  have  not  been  fully  accomplished,  the  saone  will 
not  be  terminated  by  decree  in  equity,  notwitlistanding  the  desire 
and  contract  of  those  presemtly  interested. 

4.  Equity  will  not  let  a  trust  fall  for  want  of  technical  words  in  its 

creation  or  for  want  of  a  trustee. 

♦Affirmed  by  the  Supreme  Court,  Tuesday,  February  28,  1905. 
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5.  Under  said  will  the  children  took  but  an  estate  for  life  In  the  body 

of  the  estate. 

6.  In  the  event  of  any  of  said  chUdren  dying  intestate  and  failing  to 

exercise  the  power  given  In  the  father's  will,  her  share  iMisses  in 
accordance  with  the  provisions  of  the  father's  will. 

7.  The  reference  to  husbands  did  not  create  a  marital  trust  merely. 

8.  Equity  never  continues  a  trust  for  the  benefit  of  the  trustee,  but 

inasmuch  as  the  ti:usts  herein  can  not  sooner  be  deemed  complete- 
ly  fulfilled,  the  trust  as  to  each  chldd  will  be  continued  during  her 
life. 

Jelke,  J. ;  GiFFEN,  J.,  and  Swing,  J.,  concur. 

The  Last  will  and  testament  of  Edward  Harwood  is  as  follows : 

**/n  the  name  of  Ood,  Amen:  I,  Edward  Harwood,  of  the 
city  of  Cincinnati,  Hamilton  county,  state  of  Ohio,  being  in 
moderate  health  and  of  sound  mind  and  memory,  do  make  and 
declare  this  my  lasft  will  and  testament,  hereby  revoking  and 
making  null  and  void  all  wills  and  testaments  by  me  heretofore 
made: 

**  First.  I  give,  devise  and  bequeath  to  my  dear  wife,  Julia 
Anne  Harwood,  the  third  part  of  all  my  estate  of  every  kind^ 
whether  consisting  of  real  estate,  moneys,  debts,  merchandise, 
furniture,  or  of  whatever  other  description  and  character  said 
property  may  be. 

**  Second.  The  remaining  two-thirds  of  my  estate  shall  be 
equally  apportioned  amongst  my  children,  but  shall  not  be  paid 
over  to  them,  but  shall  be  safely  invested  for  their  behoof;  and 
the  annuali  income  arising  to  each  child  shall  be  subject  to  her 
control,  whether  married  or  unmarried,  and  in  no  instance  shall 
the  husband  of  any  such  child  have  any  power  or  control  over 
the  principal  or  interest  of  such  share;  nevertheless,  each  of 
my  children  shall  have  fulL  power  and  authority  to  will  and 
devise  her  portion  of  said  inheritance  in  such  manner  as  she 
shall  see  fit. 

**  Third.  In  case  either  of  my  children  dying  without  leaving 
a  will,  then  her  jwrtion  of  said  inheritance  shall  be  equally 
divided  between  her  children  who  may  survive  her,  or  if  she 
have  no  children  surviving  her,  then  the  said  portion  shall  be 
paid  to  my  children  who  may  survive  her,  share  and  share  alike. 

'*  Fourth.  I  do  hereby  appoint  my  said  wife,  Julia  Anne  Har- 
wood, executrix  of  this  my  last  will  ajnd  testament,  so  long  as 
she  shall  remain  unmarried. 

'*  Fifth.  I  do  hereby  appoint  William  Henry  Brisbane,  of 
Arena,  Wisconsin,  and  Frederick  Dallas,  of  Cincinnati,  to  be 
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the  advisors  of  my  said  wife,  hereby  requiring  her  to  obtain 
their  consent  and  co-operation  as  to  the  general  management  of 
my  estate. 

''Sixth.  In  the  event  of  the  marriage  or  death  or  refusal  or 
disability  of  my  said  wife  to  act  as  executrix,  I  hereby  appoint 
the  said  William  Henry  Brisbane  executor  of  this  my  last  will 
and  testament;  and  in  the  event  of  the  death  or  refusal  to  act 
of  the  said  William  Henry  Brisbane,  I  do  hereby  appoint  the 
said  Frederick  Dallas  executor  of  this  my  last  will  and  testament. 

"In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal 
at  Cincinnati  aforesaid  this  twenty-fourth  day  of  August,  A.  D. 
eighteen  hundred  and  sixty-seven. 

**  Edward  Habwood  (L.  S.) 

"The  above  instrument  on  one  sheet  of  legal  cap  paper  was 
now  here  subscribed  by  Edward  Harwood,  the  testator,  in  the 
presence  of  each  of  us,  and  was  at  the  same  time  declared  by 
him  to  be  his  last  will  and  testament,  and  we  as  witnesses  sign 
our  names  hereto  as  witnesses. 

J.  F.  Larkin, 

J.  W.  Weakley,  Jb. 


it 


*  *  CODICtt.. 

"I  do  hereby  nominate,  constitute  and  appoint  my  much  es- 
teemed friend,  David  Munroe  Marsh,  my  executor  to  assist  my 
dear  wife  in  the  management  of  my  estate  and  the  execution  of 
my  l«st  will  and  testament,  and  in  case  of  her  decease  or  dis- 
ability for  him  to  continue  the  management  and  execution  of 
the  same. 

"And  I  do  hereby  declare  this  to  be  a  codicil  to  my  last  will 
and  testament,  which  bears  date  the  twenty-fourth  day  of  Au- 
gust, eighteen  hundred  and  sixty-seven  (1867).  And  I  do 
hereby  direct  that  it  shall  be  received  and  considered  as  part  of 
my  said  will. 

"Witness  my  hand  and  seal,  dated  at  Cincinnati,  this  twenty- 
eighth  day  of  April,  eighteen  hundred  and  seventy-four. 

Edward  Habwood  (L.  S.) 


a 


"Codicil. 

"I,  Edward  Harwood,  the  within  named  testator,  do  hereby 
make  and  publish  this  codicil  to  my  last  will  and  testament  bear- 
ing date  the  twenty-fourth  day  of  August,  A.  D.  1874,  in  the 
manner  following,  to-wit: 

"Whereas,  I  hold  a  certain  note  of  hand  for  the  sum  of  six 
thousand  three  hundred  and  fifty-seven  96-100  ($6,357.96)  dol- 
lars made  by  John  W.  Langley,  dated  January  1st,  1872,  and 
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payable  one  day  after  date,  now  I  do  hereby  release  and  dis- 
charge the  said  Langley,  his  heirs  and  legal  representatives, 
from  the  payment  of  any  sums  of  money  due  and  owing  me  at 
the  date  of  my  death,  or  that  may  become  due  after  my  death, 
for  and  on  account  of  interest  due  on  said  note,  and  I  direct 
my  executors  to  credit  all  moneys  heretofore  or  that  may  here- 
after be  paid  by  the  said  Langley  to  the  liquidation  of  the  prin- 
cipal of  said  note,  and  when  the  sum  of  $6,557.96  has  been 
paid,  I  direct  the  note  to  be  delivered  to  said  Langley,  and  I 
further  request  and  instruct  my  executors  not  to  press  or  harass 
the  said  Langley  for  the  payment  of  said  note,  trusting,  how- 
ever, that  the  said  Langley,  should  he  ever  be  able,  will  promptly 
pay  all  sums  then  unpaid  upon  said  note  on  account  of  interest, 
which  payment  shall  be  left  to  his  sense  of  honor  and  to  his 
individual  judgment. 

**Li  witness  whereof,  I  have  to  this  codicil  annexed  to  my 
said  will  set  my  hand  and  seal  the  eighth  day  of  May,  A.  D. 
1874,  to  the  end  that  the  same  may  be  annexed  to  and  made  a 
part  of  my  last  will  and  testament. 

**  Edward  Harwood  (Seal.) 

**I,  Edward  Harwood,  having  on  fourth  day  of  October,  1875, 
duly  made  and  executed  my  last  will  and  testament  therein  con- 
stituting Julia  Harwood,  my  then  wife,  the  executrix  therein, 
and  my  said  wife  having  since  the  date  thereof  departed  this 
life,  leaving  me  her  surviving,  therefore,  being  still  of  sound 
mind,  do  hereby  substitute  in  place  of  my  said  deceased  wife  to 
be  the  executor  of  my  last  will  and  testament  my  son-in-law, 
Majoiard  French,  and  do  hereby  declare  it  to  be  my  will  and 
intent  that  as  in  said  will  declared  in  respect  to  my  said  wife 
that  he  be  not  required  to  give  bond  or  surety  as  such  executor, 
the  same  being  dispensed  with,  and  I  do  hereby  declare  this  to 
be  part  of  my  said  last  will  and  testament  and  to  take  effect 
as  such. 

'*In  witness  whereof,  I  sign  and  hereby  execute  these  presents. 

**E.  Harwood  (Seal.)'' 


We  are  required  to  construe  this  will  in  order  to  determine 
what  estates  Harriet  C.  Robbins,  Gertrude  Gordon  and  Adaline 
French,  who  were  Edward  Harwood 's  daughters  and  only  chil- 
dren and  heirs  at  law,  took  thereunder. 

The  ability,  learning  and  research  of  counsel  on  both  sides  of 
this  case  command  our  admiration  and  respect.  In  the  oral 
discussion  some  one  said  that  the  court  below  had  not  given 
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adequate  coDsidepation  to  the  canons  of  construction,  the  prin- 
ciples of  interpretation  and  rules  of  law  to  which  its  attention 
had  been  called,  but  had  brushed  them  all  aside,  saying  that  this 
will  was  too  clear  for  argument  In  sympathy  with  and  in 
defense  of  the  court  below,  we  want  to  say  that  in  a  case  of  this 
kind  there  is  nothing  so  mind-satisfying  as  a  natural,  unaided 
first  impression.  After  reading  the  long,  scholarly  briefs  of 
counsel  and  examining  the  many  authorities  cited,  after  looking 
at  different  parts  of  the  will  in  the  light  of  almost  every  known 
rule  of  construction,  the  mind  is  grateful  to  have  a  clear  first 
impression  to  hark  back  to.  The  value  of  these  naturaL  impres- 
sions in  the  interpretation  of  documents,  and  especially  of  a 
will  not  drawn  by  a  lawyer,  is  shown  in  an  article  on  '*The 
Theory  of  Legal  Interpretation,"  by  Professor  Oliver  Wendell 
Holmes,  now  U.  S.  Justice,  in  Volume  12,  page  417,  of  The  Ear- 
vard  Law  Review: 

**  Thereupon  we  ask,  not  what  this  man  meant,  but  what  those 
words  would  mean  in  the  mouth  of  a  normal  speaker  of  En- 
glish, using  them  in  the  circumstances  in  which  they  were  used, 
and  it  is  to  the  end  of  answering  this  last  question  that  we  let 
in  evidence  as  to  what  the  circumstances  were.  *  *  *  So  in 
the  case  of  a  wilL  It  is  true  that  the  testator  is  a  despot,  within 
limits,  over  his  property,  but  he  is  required  by  statute  to  express 
his  commands  in  writing,  and  that  means  that  his  words  must 
be  sufficient  for  the  purpose  when  taken  in  the  sense  in  which 
they  would  be  used  by  the  normal  speaker  of  English  under  his 
circumstances." 

Let  us,  then,  on  this  basis  and  before  examining  the  cases, 
and  without  having  recourse  to  rules,  see  what  impression  we 
get  from  the  will  itself. 

**The  remaining  two-thirds  of  my  estate  shall  be  equally  ap- 
portioned amongst  my  children."  "Apportioned,"  that  is,  di- 
vided, cut  up  into  portions,  parts  or  shares,  and  each  part  or 
share  to  be  set  off  to  a  particular  child,  and  if  the  will  stopped 
there  we  would  say  given  over  absolutely  to  such  child;  but 
the  will  immediately  puts  a  stop  to  this  latter  idea  by  saying, 
*'bttt  diall  not  be  paid  over  to  them." 

After  the  apportionment  into  shares,  if  these  shares  are  not 
to  be  paid  over  to  the  children,  what  is  to  become  of  the  shares  t 
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This  forbidding  their  payment  to  the  children  is  a  negative  pro- 
vision and  does  not  tell  where  these  shares  are  to  remain  or 
where  to  go. 

''But  shall  be  safely  invested  for  their  behoof."  This  teUs 
what  use  is  to  be  made  of  the  shares  and  what  is*  to  be  done  with 
them,  but  does  not  tell  where  the  title  of  the  shares  is  to  rest 
or  who  is  to  safely  invest  thero.  The  word  ** behoof"  means 
benefit  or  use;  and  here  we  get  the  first  suggestion  of  a  trust. 
A  trust  is  not  lightly  to  be  engrafted  upon  an  estate,  and  yet 
if  the  testator  intended  to  create  a  trust,  although  he  has  failed 
to  do  so  in  express  terms  and  neglected  to  name  a  trustee  as 
such,  equity  will  not  let  a  trust  fail  for  want  of  a  trustee.  With 
this  suggestion  we  look  further  in  the  will  to  see  if  we  can  find 
that  testator  had  anybody  in  mind  who  should  act  as  trustee. 
In  item  fourth  he  names  his  wife,  Julia  Anne  Harwood,  ex- 
ecutrix, 80  long  as  she  shall  remain  unmarried.  Here  is  an  in- 
timation that  the  duties  to  be  performed  by  his  widow  would  in 
all  probability  be  of  longer  duration  than  the  mere  administra- 
tion upon  the  estate.  That  testator  had  something  of  this  kind 
in  mind  is  further  manifested  by  item  fifth:  **I  do  hereby 
appoint  William  Henry  Brisbane,  of  Arena,  Wisconsin,  and 
Frederick  Dallas,  of  Cincinnati,  to  be  the  advisors  of  my  said 
wife,  hereby  requiring  her  to  obtain  their  consent  and  co-opera- 
tion as  to  the  general  management  of  my  estate."  His  widow 
was  to  have  more  to  do  than  simply  administer  the  estate  ac- 
cording to  law  and  subject  to  the  direction  of  the  pro])ate  court; 
she  was  to  have  the  m-anagement  of  the  estate  in  such  a  manner 
as  to  need  the  consent  and  co-operation  of  his  two  friends.  This 
idea  persists  and  is  made  more  obvious  in  the  first  codicil  where 
he  speaks  of  the  *' management  of  my  estate"  and  the  ** execution 
of  my  last  will  and  testament."  • 

Whether  testator  had  or  not  in  his  mind  a  trust  in  any  tech- 
nical sense,  it  seems  manifest  that  whatever  holding  or  with- 
holding there  was  to  be  of  the  shares  so  apportioned,  was  to  be 
by  the  same  person  appointed  executrix  or  executor,  and  that 
person  was  to  do  the  safely  investing  for  his  children's  behoof. 
This,  then,  m«ade  a  trust,  and  we  must  look  further  into  the  will 
to  see  how  the  whole  estate  is  divided  up,  how  much  of  the 
estate  is  vested  in  the  trustee  and  what  is  the  nature  of  her  trust 
and  what  estate  is  given  to  the  cestui  que  tru^tent. 

"And  the  annual  income  arising  to  each  child  shall  be  sub- 
ject to  her  control,  whether  married  or  unmarried."    From  this 
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it  seems  that  it  was  testator's  intention  that  so  far  as  his  daugh- 
ters' interest  or  relation  to  his  estate,  they  were  to  occupy  ex- 
actly the  same  position,  and  always  provided  the  income  was 
paid  to  his  children,  it  made  no  difiference  whether  they  were 
married  or  unmarried.  It  would  seem  as  though  this  language 
would  rebut  the  suggestion  that  this  was  only  a  marital  trust. 
^'And  in  no  instance  shall  the  husband  of  any  such  child  have 
any  power  or  control  over  the  principal  or  interest  of  such 
share."  The  expression  "principa)  or  interest"  is  a  layman's 
expression  of  emphasis,  as  we  would  say  **  he  is  to  let  it  alone, 
Mock,  stock  and  barrel.'  " 

We  now  come  to  a  most  significant  part  of  item  second: 
*' Nevertheless,  each  of  my  children  shall  have  full  power  and 
authority  to  will  and  devise  her  portion  of  said  inheritance  in 
such  manner  as  she  shall  see  fit."  There  is  one  thing  made 
perfectly  aparent  by  this  close  of  item  second  and  the  whole 
of  item  third,  and  that  is,  that  be  the  estates  what  they  may, 
each  child's  respective  portion  was  to  be  there  intact  at  the 
time  of  her  death.  Now  this  condition  could  only  be  assured 
by  limiting  the  childrens'  estates  to  life  estates.  Of  course, 
when  you  have  said  this,  you  have  said  it  all,  because  it  follows 
if  a  child  made  a  will,  her  devisee  would  take  title  by  appoint- 
ment in  her  will  from  Edward  Harwood.  If  the  child  failed 
to  make  a  will,  then  the  portion  passed  as  directed  in  item  third 
of  Edward  Harwood 's  will. 

Of  course  the  intention  of  the  testator  is  controlling  in  the  in- 
terpretation of  wills.  Both  sides  start  their  arguments  with  this 
principle.  It  would  encumber  an  opinion  to  cite  the  Ohio  cases 
on  this  point,  as  anybody  can  find  them  collated  under  the  head 
of  "Devise"  in  Bates'  Digest;  and,  after  all,  we  have  the  classic 
of  Smith  V.  Bell,  opinion  by  the  great  chief-justice,  in  6  Peters, 
p.  68.  But  we  must  not  forget  that  it  is  the  intention  expressed 
in  the  will  which  must  prevail.  We  are  not  interested  in  an 
intention  independent  of  that  which  testator  has  tried  to  express 
{Townsend  v.  Townsend,  25  0.  S.,  477).  As  Mr.  F.  Vaughn 
Hawkins  has  said  in  his  essay  on  this  subject,  and  incorporated 
by  Professor  Thayer  in  his  Preliminary  Treatise  on  Evidence  at 
the  Common  Law,  on  page  602  of  this  latter  work: 


652       CIRCUIT  COURT  REPORTS— NEW  SERIES. 

Robbina  et  al  v.  Smith.  Adm'r,  et  aL         [VoL  V,  N.  & 

''It  can  not  be  too  often  repeated  that  legal  interpretation 
is  not  a  mere  ajscertaining  of  the  intent;  it  acts  only  by  patting 
a  meaning  consistent  with  the  intent  npon  the  words. 

''Intention  is  not  a  mere  inchoate  act  of  the  mind,  that  which 
a  person  intended  to  do,  bat  took  a  step  towards  doing,  bat 
something  which  as  a  mental  act  was  complete,  and  which  the 
writer  endeavored  to  express  by  the  words  be  made  use  of, 
although  those  words  in  fact  express  his  meaning  more  or  less 
imperfectly." 

Hence  it  is  that  we  have  recourse  to  extrinsic  evidence  to  as- 
certain the  intent  only  when  there  is  doubt  and  ambiguity  as 
to  the  intent  expressed. 

"That  where  the  meaning  of  the  words  is  plain,  it  is  not  al- 
lowable to  question  its  being  the  meaning  of  the  writer,  is  a 
fundamental  maxim  of  all  systems  of  interpretation. 

"J76i  in  verbis  nulla  ambiguitas,  ibi  nulla  occurrit  voluntatis 
qu^aestio. 

^'Non  licet  interpretare  quae  interpretatione  non  egent." 
Thayer,  supra,  p.  584. 

Wills  are  not  reformed  like  contracts  by  extrinsic  evidence  in 
equity;  wills  are  interpreted.  Here  is  the  fallacy  in  the  argu- 
ment on  page  eighteen  in  Mr.  Matthews'  brief. 

In  order  to  avoid  the  repugnancy  existing  between  an  abso- 
lute gift  in  the  beginning  of  item  second  and  the  limitation 
upon  the  same  in  item  third,  counsel  for  plaintiffs  seek  to  tear 
item  third  out  of  the  will.  Now  if  there  is  anything  in  the 
will'  about  which  every  lawyer  in  any  way  connected  with  this 
case  is  agreed,  it  is  as  to  the  meaning  of  item  third.  We  all 
agree  that  if  the  condition  arises  where  item  third  is  called 
into  application,  it  is  possible  that  by  the  death  of  one  of  Ed- 
ward Harwood's  grandchildren  having  a  child  before  the  death 
of  such  grandchild's  mother,  testator's  daughter,  the  great- 
grandchild might  be  unjustly  disinherited.  This,  after  all,  is 
the  principal  point  of  counsel  for  plaintiffs.  It  is  the  bugaboo 
to  frighten  the  interpreter  away  from  the  construction  claimed 
by  counsel  for  the  trustee.  In  the  first  place,  the  possibility  of 
such  happening  is  just  about  as  remote  as  the  thought  was  from 
the  mind  of  the  testator.  In  the  second  place,  "What  of  it!'* 
We  can  not  help  it.  That  is  what  the  testator  said  in  plain, 
unequivocal  languafje.     If,  because  we  do  not  approve  of  what 
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testator  has  said  or  because  we  do  not  see  how  he  could  have 
intended  what  he  has  said  in  unmistakable  and  unambiguous 
language,  we  are  to  tear  a  plain  provision  out  of  a  will,  wq 
would  not  be  interpreting  a  will,  but  destroying  it.  The  same 
is  to  be  said  in  reply  to  the  argument  based  upon  possible  in- 
testacy by  the  death  of  a  daughter  leaving  no  children  and 
neither  of  her  sisters  surviving  her. 

These  resul^ts  of  intestacy  and  of  disinheriting  one  in  the 
line  of  descent  are  to  be  avoided  if  possible,  if  the  language  pro- 
ducing such  results  is  susceptible  of  any  other  possible  con- 
struction ;  but  here  it  is  not. 

**The  rule  that  a  testator  will  not  be  presumed  to  have  in- 
tended to  die  intestate  as  to  any  part  of  his  estate,  to  which  his 
attention  seems  to  have  been  directed,  applies  only  in  the  con- 
struction of  a  will  the  language  of  which  is  of  equivocal  import.'* 
Gilpin  V.  Williams,  17  0.  S.,  397. 

**It  appearing  from  the  will  construed  in  this  case,  that  it 
was  clearly  the  intention  of  the  testator  to  limit  the  estate  given 
to  his  wife,  in  the  lot  in  question  to  a  life  estate,  and  that  no 
disposition  was  made  of  the  remainder  therein,  it  passed  under 
the  statutes  of  descent  to  his  heirs  at  law ;  and  though  owing  to 
the  unskillfulness  of  the  draftsman,  reference  is  made  to  the 
residue  of  the  estate  that  might  remain  after  the  payment  of 
debts  as  if  he  contemplated  a  disposition  of  it,  yet  the  whole 
will  is  to  be  taken  together,  and  if  it  appears  that  only  a  life 
estate  in  the  lot  is  devised,  and  no  person  named  to  take  the 
remainder,  it  must  receive  such  construction.''  Colston  v.  Bishop^ 
1  C.  C,  460. 

No;  item  third  is  in  the  will  to  stay,  to  have  what  effect  it 
may  if  the  time  ever  comes  for  its  particular  application,  and 
to  have  whatever  modifying  effect  its  presence  now  may  have 
upon  the  other  provisions  of  the  will. 

It  is  claimed  on  behalf  of  plaintiffs  that  there  is  such  total 
repugnancy  between  the  absolute  estate  given  in  item  second 
and  the  provisions  of  item  third  as  to  make  item  third  void.  To 
this  contention  there  are  two  answers :  First,  the  estate  given  in 
item  third  is  not  so  clearly  and  manifestly  an  absolute  estate 
as  to  make  the  provisions  of  item  third  obviously  and  neces- 
sarily directly  and  fatally  repugnant.     We  said  above  that  if 
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item  second  stopped  at  the  first  comma,  we  would  be  of  the 
opinion  that  the  word  ** apportioned"  would  be  given  a  dis- 
positive signification,  as  in  Brasher  v.  Marsh,  15  0.  S.,  103. 
But  this  is  not  the  case;  the  item  does  not  stop  there,  but  the 
very  next  words  are  a  limitation  and  the  beginning  of  a  series 
of  limitations.  As  was  said  in  Linton  v.  Laycock,  33  0.  S.,  128, 
a  devise  will  be  implied  from  a  direction  to  divide,  so  at  best 
the  absolute  estate  is  by  implication  and  not  by  express  devise, 
and  this  implication  will  certainly  not  be  made  in  disregard  and 
contradiction  of  express  words  in  the  same  item  and  in  other 
parts  of  the  will. 

Further,  this  claim  of  a  total'  repugnancy  begs  the  whole 
question,  because  such  repugnancy  does  not  exist  unless  you  as- 
sume that  estate  given  in  item  second  is  an  absolute  estate, 
and  that  is  the  very  subject  of  inquiry  here.  The  only  doubtful 
and  ambiguous  thing  in  the  will  is  the  nature  of  the  estate  given 
by  item  second. 

Second,  the  rule  prevailing  in  England  and  in  such  states  as 
Pennsylvania,  which  rigorously  rejects  a  provision  for  a  re- 
mainder after  an  absolute  gift,  has  been  much  softened  and 
toned  down  in  Ohio  by  our  rule  which  gives  supreme  import- 
ance to  the  intention  of  the  testator  as  construed  from  the 
whole  will,  giving  due  weight  and  consideration  to  every  part 

'*The  whole  instrument  is  to  be  examined  and  all-  taken  to- 
gether and  construed  as  one  in  order  to  arrive  at  the  intention, 
and  effect  given  to  every  part  if  possible.  Isolated  passages  are 
not  to  control."  Decker  v.  Decker,  3  0.,  157;  Williams  v. 
Veach,  17  0.,  171 ;  Starling  v.  Price,  16  0.  S.,  29 ;  Edwards  v. 
Kainer,  17  O.  S.,  597 ;  Townsend  v.  Townsend,  25  O.  S.,  477 ; 
Carter  v.  Reddish,  32  0.  S.,  1. 

It  is  true,  as  was  said  in  Collins  v.  Collins,  40  O.  S.,  394, 
quoting  from  Thornhill  v.  Hull,  2  Clark  &  Finn.,  22: 

"It  is  a  rule  of  the  courts,  in  construing  written  instruments, 
that  when  an  interest  is  given  or  an  estate  conveyed  in  one 
clause  of  the  instrument  in  ctear  and  decisive  terms,  such  in- 
terest or  estate  can  not  be  taken  away  or  cut  down  by  raising  a 
doubt  upon  the  extent  and  meaning  and  application  of  a  sub- 
sequent clause,  nor  by  inference  therefrom,  nor  by  any  subse^ 
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quent  words  that  are  not  as  clear  and  decisive  as  the  words  of 
the  clause  giving  the  interest  or  estate."  And  Parker  v.  Parker, 
13  0.  S.,  95 ;  Pendleton  v.  Bowler,  27  B.,  313. 

On  the  other  hand,  if  two  clauses  of  a  will  are  inreconcilable, 
the  last  controls  the  first  {Parker  v.  Parker,  supra).  But  the 
controlling  principle  is  as  stated  in  Baxter  v.  Bowyer,  19  0.  S., 
490: 

''Conflicting  provisions  of  a  will  should  be  reconciled  so  as 
to  conform  to  the  manifest  general  intent,  and  it  is  only  in 
cases  where  such  provisions  are  wholly  and  absolutely  repug- 
nant that  either  of  them  should  be  rejected. 

**  Where,  by  one  clause  in  a  will,  property  is  devised  or  be- 
queathed, by  words  prima  facie  importing  an  absolute  estate, 
and  by  a  subsequent  clause  is  given  in  remainder  to  another 
person,  the  first  devise  or  legatee  takes  only  a  life  estate,  and 
the  limitation  over  is  valid." 

And  more  fully  in  the  opinion,  per  Welch,  J. : 

**The  first  question  involved  is  whether,  by  the  terms  of  the 
will,  the  wife  took  an  absolute  estate  in  fee,  or  only  a  life  in- 
terest. The  language  of  the  first  item,  construed  by  itself,  would 
xmdoubtedly  give  her  a  fee.  But  the  whole  will  must  be  con- 
strued together;  and  in  the  light  of  the  whole  will,  and  of  the 
surrounding  circumstances,  each  clause  is  to  receive  its  inter- 
pretation. It  is  only  in  cases  of  total'  and  irreconcilable  repug- 
nancy that  any  of  the  provisions  of  a  will  can  be  rejected.  It 
is  claimed  that  there  is  such  a  repugnancy  here,  and  that  the 
last  two  items  of  this  will  must  be  stricken  out,  leaving  the  first 
item  to  stand  alone  as  the  testator's  will.  Having  disposed  of 
the  whole  estate  absolutely  by  the  first  item,  the  other  two  items, 
it  is  said,  are  a  mere  attempt  to  do  what  the  law  will  not  permit, 
to  engraft  a  remainder  upon  a  fee  simple  estate. 

**It  is  true  that  a  remainder  can  not  be  engrafted  upon  a  fee. 
The  true  reason  of  this  rule,  however,  is  not  because  the  law 
will  not  permit  it,  but  because  the  thing  is  impossible.  I  can 
not  give  the  whole  of  my  estate  to  one,  and  part  of  it.  to  another. 
I  can  not  give  the  absolute  fee  to  my  wife  and  the  remainder  to 
the  church,  for  the  same  reason  that  I  can  not  give  a  square 
circle,  or  give  nothing,  because  it  involves  an  absurdity.  Before 
this  rule  can  be  applied,  it  must  first  be  well  ascertained  that 
the  will  in  question  does,  when  construed  fairly,  and  in  the  light 
of  all  its  provisions  and  surroundings,  give  an  estate  in  fee. 
Whether  this  will  does  so,  is  the  very  question  here. 
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**The  testator's  intention  is  the  polar  star  in  the  construction 
of  a  will.    It  is  quite  evident  on  the  face  of  ttus  will,  and  in 
view  of  the  fact  that  neither  the  testator  nor  his  wife  had  any 
children,  that  he  intended  his  property  should  go  to  her  and 
the  presbytery,  to  the  exclusion  of  all  others.    By  the  last  two 
items  he  undertakes  to  dispose  of  the  entire  estate  in  remainder. 
He  gives,  unconditionally  and  absolutely,  $200  for  tombstones, 
and  a  sum  sufficient  to  defray  the  expenses  of  the  wife's  last 
sickness  and  death;  and  then  provides  that,  when  these  two 
things  have  been  adjusted,  *all  the  property  then  remaining' 
shall  go  to  the  presbytery.    When  remaining?    Why,  remaining 
after  the  deduction  of  these  two  sums.    In  other  words,  all  the 
estate,  except  these  two  sums  and  the  widow's  life  interest,  shall 
go  to  the  presbytery.     These  last  two  items  constitute  a  very 
important  part  of  the  will,  and  are  not  to  be  rejected  if  they 
can  at  all  be  reconciled  with  the  provisions  in  the  first  item.    To 
reject  them  in  toto  would  be  doing  much  greater  violence  to 
the  language  of  the  will  than  would  be  done  by  holding  that 
the  testator  intended  by  the  provisions  of  the  first  item  to  give 
a  life  estate  only.    What  are  the  provisions  of  the  first  item? 
They  are  simiply  these:  He  gives  his  'property'  to  his  wife,  with 
the  unrestricted  right  to  ^possess'  and  ^lise'  it,  and  with  a  power 
of  'sale/  to  be  exercised  publicly  or  privately.    The  provisions 
as  to  the  'possession'  and  *use'  of  the  property  add  nothing  to 
the  word  property,  and  certainly  do  not  import  an  absolute 
estate.     Indeed,  their  introduction  at  all,  after  the  clause  de- 
vising the  'property,'  would  seem  to  negative  the  idea  that  the 
testator  supposed  he  had  already  vested  the  property  absolutely 
in  his  wife.    If  he  supposed  he  had  already  made  her  the  ab- 
solute owner,  why  make  any  provision  as  to  her  manner  of  using 
or  possessing  it?     She  would,  as  a  matter  of  course,  use  and 
possess  her  own  property  as  she  pleased.     The  same  may  be 
said  of  the  jwwer  to  sell.    The  absolute  owner  of  property  can 
sell  it  when  and  where  he  pleases.    But  the  tenant  for  life  can 
not  sell  without  a  power  granted  for  that  purpose.     When  so 
granted,  prima  facie,  it  is  in  the  nature  of  an  executorial  power, 
or  power  to  change  the  property  into  money  for  the  benefit  of 
the  estate,  or  for  its  better  enjoyment.    That  such  is  the  nature 
of  the  power  intended  here,  is  also  to  be  argued  from  the  fact 
that  a  similar  power  is  given  to  the  wife  to  collect  and  pay 
the  debts  of  the  estate.    The  only  thing,  therefore,  in  the  first 
item,  which  is  actually,  or  even  apparently  repugnant  to  the 
limitation  over,  is  the  word  'property.'     The  testator  gives  to 
his  wife  all  his  'property.'     If  he  had  added  the  words  'for 
life'  after  the  word  property,  all  parts  of  the  will  would  har- 
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monizey  and  nothing  need  be  rejected.  But  any  equivalent 
words  will  surely  answer  the  same  purpose;  and  words  fully 
equivalent  are  found  in  the  provisions  of  items  two  and  three. 
Read  together,  the  two  apparently  conflicting  provisions  would 
stand  thus;  *I  give  all  my  property  to  my  wife,  with  re- 
mainder in  fee  at  her  death  to  the  Presbytery  of  Cincinnati.' 
Such  is  substantially  the  language  of  the  will  construed  in  Smith 
V.  Bell,  6  Peters,  68.  Indeed  the  language  there  was  more  re- 
pugnant than  here.  The  language  there  was,  'I  give  to  my 
wife,  Elizabeth  Goodwin,  all  my  personal  estate  •  •  •  to  and 
for  her  own  use  and  benefit,  and  disposal  absolutely;  the  re- 
mainder of  said  estate,  after  her  decease,-  to  be  for  the  use  of 
said  Jesse  Goodwin.'  And  yet  the  court  held,  Chief  Justice 
Marshall  delivering  the  opinion,  that  the  wife  took  only  a  life 
estate,  and  that  the  limitation  over  was  effectual." 

Also,  case  of  Pruden  v.  Praden,  14  0.  S.,  251,  opinion  by 
Ranney,  J.: 

**When  an  instrument  is  open  to  two  constructions — the  one 
consistent  and  the  other  repugnant  to  law,  or  the  one  will  give 
effect  to  the  whole  instrument  and  the  other  will  destroy  a 
I>art — ^the  former  must  always  be  adopted. 

**The  rule  which  destroys  a  remainder  in  personal  property, 
when  an  absolute  power  of  disposition  is  given  to  the  first 
taker,  does  not  apply  in  any  ease  where  a  total  repugnancy 
between  the  remainder  and  the  prior  interest  does  not  exist." 
Also  see  King  v.  Beck,  15  0.,  559. 

In  Johnson  v.  Johnson,  51  0.  S.,  446— 

**A  testator,  after  providing  for  the  payment  of  his  debts, 
used  the  following  language  in  his  will:  'Second.  I  give  and 
devise  unto  my  beloved  wife,  and  her  assigns,  all  of  the  re- 
mainder of  my  property,  both  real  and  personal,  however  the 
same  may  be  known,  or  wheresoever  the  same  may  be  situate, 
with  full  power  to  bargain,  sell,  convey,  exchange  or  dispose 
of  the  same  as  she  may  think  proper ;  but  if,  at  the  time  of  her 
decease,  any  of  my  said  property  shall  remain  unconsumed,  my 
will  is  that  the  same  be  equally  divided  between  my  brothers 
and  sisters,  and  their  children,  if  deceased,  the  children  to 
have  the  amount  the  parent  would  be  entitled  to  if  living.' 
Held:  That  under  this  will  the  widow  took  only  a  life  estate  in 
the  property,  both  real  and  personal,  with  power  to  bargain, 
sell,  convey,  exchange  or  dispose  of  the  same  as  she  might  think 
proper  for  consumption   in  her  life  support,   and    that   what 
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remained  at  the  time  of  her  death,  nneonsumed  in  supporting 
her,  belongs  to  the  remaindermen  designated  in  the  wilL" 

But  it  seems  to  ns  idle  to  discuss  this  proposition  or  to  cumu- 
late authorities,  in  view  of  Chief  Justice  Marshall's  opinion 
in  Smith  v.  Bell,  6  Peters,  73— especially  at  the  top  of  page  76. 
See  also  Howe  v.  Fuller,  19  0.,  56;  Stableton  v.  Ellison,  21 
0.  S.,  533. 

It  is  contended  by  counsel  for  plaintiffs  that  the  clause^ 
"Nevertheless,  each  of  my  children  shall  have  full  power  and 
authority  to  will  and  devise  her  portion  of  said  inheritance  in 
such  manner  as  she  shall  see  fit,"  is  without  significance  because 
it  is  perfectly  consistent  with  an  absolute  gift.  But  when 
you  examine  item  third  and  see  what  happens  if  his  daughters 
do  not  make  wills,  then  this  clause  becomes  pregnant  with 
meaning  and  it  becomes  evident  that  by  it  an  additional  power 
was  given  not  included  in  the  first  gift. 

To  sum  up  this  branch  of  the  discussion,  the  one  uncertain 
and  ambiguous  thing  in  the  will  is  the  nature  of  the  gift  or 
devise  by  the  two-thirds  being  ^^eqvMy  apportioned";  and 
the  clear  and  unequivocal  things  in  the  wili  «ire  the  limitations 
upon  the  gift  or  devise. 

As  to  authorities  of  counsel  for  plaintiff,  we  find  nothing 
particularly  helpful  to  the  case  at  bar  in  the  case  of  Turner 
V.  Hellard,  30  Chancery  Division,  393,  only  the  general  rule 
favoring  testacy.  The  same  is  to  be  said  of  Hughes  v.  Pritchard, 
6  Chancery  Division,  29. 

The  definitions  of  the  primary  or  paramount  intent  of  a  tes- 
tator and  of  the  secondary  or  minor  intent  in  Smith's  Edition 
of  Fearne  on  Remainders,  p.  252,  is  in  accord  with  our  under- 
standing of  Mr.  Harwood's  will.  The  primary  or  paramount 
intent  is  that  the  ancestor,  one  of  Mr.  Harwood's  daughters, 
should  have  the  enjoyment  of  the  estate  for  her  life,  and 
subject  thereto  the  estate  should  descend  to  all  his  descendants 
so  far  as  the  rules  of  the  descent  will  permit.  The  secondary 
or  minor  intent  is  to  accomplish  the  primary  or  paramount 
intent  in  a  particular  m^de — in  such  a  mode  at  least  as  the 
devisor  supposes  as  to  secure  that  primary  or  paramount  intent 
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from  being  defeated  by  the  act  of  the  ancestor.  In  other  words, 
the  second  or  minor  intent  is  that  the  ancestor  should  have  a 
life  estate  only  and  that  her  issue  should  take  by  purchase. 

So  here  the  testator's  primary  or  paramount  intent  was  that 
Mrs.  Bobbins  was  to  have  a  life  estate  only  and  that  those  who 
took  after  her  should  not  take  as  her  heirs  at  law  but  by  pur- 
chase from  Edward  Harwood.  Belying  in  her  maternal'  in- 
stincts to  preserve  the  property  in  the  line  of  her  descendants 
he  prescribed  the  mode  by  which  she  under  the  power  was  to 
name  those  who  were  to  take  the  remainder  from  the  original 
testator,  and  in  default  of  her  exercise  of  the  power,  testator 

« 

pi^sscribed  who  should  take  the  remainder  from  him.  Now  even 
although  the  minor  or  secondary  intent  may  be  defective  as  a 
mode  of  securing  the  carrying  out  the  primary  or  paramount 
intent,  any  defect  in  the  minor  or  secondary  intent  is  not  al- 
lowed to  defeat  or  control  the  primary  or  paramount  intent 
when  it  is  ascertained. 

As  to  Mickley's  Appeal,  92  Pa.  St.,  514,  while  we  do  not 
deem  is  safe  to  rely  on  Pennsylvania. cases  in  matters  like  the 
case  at  bar  where  the  Ohio  Supreme  CJourt  has  so  clearly  de- 
clared the  law,  there  is  nothing  in  this  case  at  variance  with 
the  law  of  Ohio  or  our  conclusion.  It  is  a  case  of  a  bequest 
made  to  a  person  absolute  in  the  first  instance.  That  is  the 
precise  inquiry  here. 

The  cases  of  Walfer  v.  Hemmer,  144  111.,  554,  and  Wilson 
V.  Turner,  164  111.,  398,  are  like  the  Ohio  cases  of  Collins  v. 
Collins  and  Parker  v.  Parker,  supra.  The  same  can  be  said  of 
v.Tumer,  164  111.,  398,  are  like  the  Ohi  ocase  of  Collins  v. 
Douglass,  78  N.  W.  (Iowa),  212,  is  Like  the  Ohio  case  of  John- 
son V.  Johnson,  51  0.  S.,  446.  The  case  of  Hambel  v.  Hambel, 
80  N.  W.  (Iowa),  528,  might  be  classed  with  the  case  of  CoU 
lins  V.  Collins,  supra.  The  same  of  McNutt  v.  McComb,  58 
Pacific  (Kansas),  965.  The  case  of  Webster's  Trustee  v.  Web- 
ster, 21  S.  W.  (Kentucky),  332,  is  either  not  in  point  or  at 
variance  with  the  Ohio  authorities;  it  is  so  different  that  it  is 
hard  to  tell.  It  is  not  helpful  in  construing  the  case  at  bar. 
The  case  In  re  EngeVs  Estate,  36  Atlantic,  p.  727,  is  a  Pennsyl- 
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vania  case,  and  as  that  state  follows  the  English  rule  as  to 
repugnancy,  is  not  an  authority  here.  The  case  of  Megargee 
y.  Naglee,  64  Penna.  St.,  216,  is  clearly  c  case  of  a  marital 
trust  and  an  unsafe  authority  for  the  reason  assigned  above  to 
all  Pennsylvania  cases.  The  case  In  re  Tyson's  Estate,  43 
Atlantic,  131,  is  a  Penn^lvania  case  and  seems  at  variance 
with  the  other  cases  from  that  state  and  to  support  the  con- 
tention of  counsel  for  defendants  herein.  In  this  case  the  court 
speaks  of  restoring  the  rule  as  to  intention  to  its  original  and 
proper  prominence.  In  Be  Kelly's  Estate,  44  Atlantic  Rep., 
289  (Pennsylvania),  is  simply  a  case  where  the  court  con- 
strues a  will  as  it  finds  the  intention. 

We  have  examined  all  the  cases  cited,  out  of  deference  to 
the  learning  and  research  of  counsel,  but  we  are  constrained 
to  say  that  we  find  very  little  assistance  in  them :  first,  because 
they  are  not  needed  to  establish  any  of  the  well  known  canons 
of  construction;  and,  second,  because  of  the  singularity  of  every 
will  others  can  not  help  much. 

Having  come  to  the  conclusion  that  Harriet  C.  Robbins, 
Gertrude  Gordon  and  Adeline  French  each  take  a  life  estate 
only  in  their  respective  portions  of  the  two-thirds  mentioned  in 
item  second,  the  only  question  remaining  is  what  effect  has  the 
contract  made  by  the  parties  in  their  effort  to  terminate  the 
trust. 

**  Although  e  trust  may  not  have  ceased  by  expiration  of 
time,  although  all  its  purposes  may  not  have  been  accomplished, 
yet  if  all  the  parties  who  are  or  may  be  interested  in  the  trust 
property  are  in  existence,  and  sui  juris,  and  if  they  all  con- 
sent and  agree  thereto,  courts  of  equity  may  decree  the  deter- 
mination of  a  trust  and  the  distribution  of  the  trust  fund 
among  those  entitled.  A  trust  will  not  be  continued  merely 
that  the  trustee  may  continue  to  receive  compensation  from  it. 
If  the  cestuis  desire  its  termination  it  will  not  be  maintained 
for  the  benefit  of  the  trustee."  Perry  on  Trusts,  p.  920; 
Gloyd  V.  Boff,  2  C.  C,  253;  Taylor  v.  Huber,  13  0.  S.,  288. 

In  the  case  at  bar  everybody  interested  in  these  three  several 
trusts  has  not  joined  in  an  agreement  to  determine. 

We  pass  the  question  of  the  possibility  of  either  of  testator's 
daughters  hereafter  having  children. 
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There  are  contracts  between  Mrs.  Gordon  and  her  children 
and  between  Mrs.  Robbins  and  her  children  providing  for  a 
determination  of  the  trusts.  There  is  nothing  to  indicate  any 
consent  on  the  part  of  Mrs.  French  to  a  termination  of  the 
trust  of  her  portion.  Neither  is  there  any  consent  on  the  part 
of  Mrs.  Robbins  to  the  termination  of  the  Gordon  trust,  nor  of 
Mrs.  Gordon  of  the  Bobbins  trust,  and  nothing  in  regard  to 
the  French  trust.  There  are  cross  contingent  interests  entirely 
unprovided  for. 

It  was  held  in  Sise  v.  Willard,  164  Mass.,  48 : 

**A  bill  in  equity  to  compel  an  absolute  transfer  to  the  plaint- 
iff of  a  fund  held  for  him  by  the  trustee  under  a  will  can  not 
be  maintained,  if  his  interest  in  the  fund  is  only  a  life  interest 
coupled  with  a  power  of  testamentary  disposition." 


And  was  further  said  in  the  opinion,  page  51 : 


n 


It  is  premature  now  to  consider  whether,  on  the  death  of 
the  plaintiff  leaving  issue,  but  having  made  no  testamentary 
disposition  of  her  share,  that  share  will  go  to  such  issue." 

As  we  have  said  before,  we  find  that  it  was  the  intention  of 
the  testator  that  the  respective  portions  of  each  of  his  daughters 
should  be  intact  at  the  time  of  her  death.  The  trust  can  not 
even  by  agreement  be  determinated  in  a  manner  to  defeat  this 
intention. 

"A  testator  devised  land  to  his  three  daughters,  H.  M  and  P, 
their  heirs  and  assigns,  with  proviso  that  in  case  P  should  re- 
main unmarried,  and  should  make  no  disposition  of  her  estate 
by  will,  her  share  should  at  her  death  be  equally  divided  among 
her  sisters,  if  surviving  her;  if  not,  then  among  their  children. 
Held,  following  Ke^ii  v.  Armstrong,  2  Halst.  Ch.,  637 :  That  P 
took  only  a  life  estate,  with  power  of  testamentary  dispo- 
sition. Held,  also :  That  the  release  or  conveyances  of  H  and  M 
and  those  of  M's  children  (she  is  dead),  and  H  and  her  chil- 
dren, did  not  perfect  the  title."  Cantine  v.  Brown,  46 
N.  J.,  599. 

"Upon  a  Revise  of  real  estate  to  executors  in  trust  to  permit 
a  married  daughter  *to  use  and  occupy  the  farm  and  to  take 
the  rents,  issues  and  profits  thereof  to  her  own  use  during 
her  natural  life,  free  from  any  control  of  her  present  or  future 
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husband,  and  not  to  be  in  any  wise  liable  for  any  debt  or 
debts  he  now  owes,  or  which  any  future  husband  may  hereafter 
contract,'  the  court  will  not  upon  the  death  of  the  husband 
permit  the  trust  to  be  set  aside,  or  the  estate  to  be  conveyed  to 
the  cestui  qui  trust."    O'Kill  v.  Campbell,  4  N.  J.  Eq.,  1.. 

As  to  the  conveyance  and  the  contracts  by  Mrs.  Robbins  and 
Mrs.  Gordon,  to  make  wills — 

*'Thei*e  can  be  no  doubt  of  the  legal  right  of  one,  having  the 
exclusive  ownership  of  property,  to  enter  into  a  contract  to 
execute  a  will  in  favor  of  the  other  contracting  party,  and  if 
a  will  executed  under  these  circumstances  be  subsequently  can- 
celed, the  aid  of  a  court  of  equity  can  be  invoked. 

**But  where  the  power  of  disposition  by  will  is  given  to  a 
person  having  no  reversionary  interest^  an  attempted  execution 
of  the  power  by  a  will  made  in  conformity  with  the  terms  of 
an  alleged  contract,  is  invalid.  The  power  is  not  thereby  ex- 
hausted, and  such  will  is  revoked  by  a  subsequent  will  duly 
admitted  to  probate."    Wilkes  v.  Burns  et  al,  46  Md.  Rep.,  64. 

**  Where  a  person  is  tenant  for  life  with  a  power  to  appoint 
the  inheritance  by  will  only,  and  is  desirous  to  sell  the  fee  simple, 
he  may  convey  to  the  purchaser  for  a  long  term  depending  on 
his  life,  and  exercise  the  power  in  the  purchaser's  favour  by 
will,  and  covenant  not  to  revoke  it.  The  title  of  course  will  be 
incomplete  during  the  vendor's  life,  as  he  may  choose  to  revoke 
the  will,  and  drive  the  purchaser  to  his  remedy  under  the  cove- 
nant; so  he  may  revoke  the  will  by  a  clandestine  act,  and  leave 
no  assets  to  answer  the  breach  of  covenant.  But  if  a  purchaser 
be  willing  to  incur  the  risk,  no  objection  can  be  raised  to  the 
execution  of  the  power  should  it  ultimately  take  effect.  It  is 
a  mistake  to  call  it  an  execution  by  deed,  for  the  donee  has 
still  full  power  to  revoke  the  will ;  the  performance  of  the 
covenant  can  not  be  enforced,  but  damages  only  can  be  re- 
covered for  a  breach  of  it."    Sugden  on  Powers,  312. 

We  are  therefore  of  opinion  that  the  trusts  created  in  Edward 
ITarwood's  will  must  stand  during  the  respective  lifetimes  of 
his  daughters,  and  plain  tiffs'  petition  will  be  dismissed. 

John  W.  Warrington  and  C.  B.  Matthews,  for  plaintiffs. 

Harlan  Cleveland  and  Albert  Beiiinger,  for  Amor  Smith 
and  ]\rr.  French. 

Robert  P.  Hargiit,  for  Mrs.  French. 
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NOTICE  OP  LOSS  OF  EXPRESS  PACKAGE  IN  TRANSIT. 

[Circuit  Ck>urt  of  HamUton  County.] 

The  Adams  Express  Company  v.  W.  M.  (Gordon. 

Decided,  February  11,  1905. 

Pleading — Failure  to  Deny  Averment  of  Answer  in  Reply— Charge  of 
Court  Assumes  Denial — Reasonableness  of  Rule  of  Express  Com- 
pany  as  to  Notice  of  Loss  of  Package — A  Question  for  the  Jury. 

1.  In  a  suit  to  recover  from  an  express  company  for  money  lost  In 

transit.  It  is  error  to  charge  the  jury  that  failure  on  the  part  of 
the  company  to  demand  the  original  receipt  was  a  waiver  of  that 
condition,  where  no  waiver  had  been  pleaded. 

2.  The  reasonableness  of  a  rule  of  an  express  company  requiring  that, 

in  case  of  a  claim  being  made  for  a  package  lost  in  transit,  the 
original  receipt  must  be  produced  within  thirty  days  annexed  to 
the  notice  of  loss,  is  one  for  the  Jury  to  determine  under  all  the 
circumstances  of  the  case  and  proper  instructions  by  the  court. 

GiPFEN,  J.;  Jelke,  P.  J.,  and  Swing,  J.,  concur. 

This  action  was  commenced  to  recover  the  value  of  a  pack- 
age containing  one  hundred  and  three  dollars  in  money  de- 
livered to  the  express  company  at  Chicago,  Illinois,  to  be  car- 
ried to  Cincinnati  and  delivered  to  W.  G.  Howard. 

The  express  company  denies  that  it  did  not  deliver  the  same, 
or  that  it  was  wholly  lost  to  the  plaintiff;  and,  as  a  second 
defense,  pleads  an  agreement  that  it  should  in  no  event  be 
liable  for  the  loss  of  said  money  unless  claim  therefor  should 
be  made  in  writing  at  its  office  in  Chicago  within  thirty  days 
from  the  date  of  this  agreement  in  a  statement  to  which  said 
agreement  should  be  annexed. 

Plaintiff  by  reply  avers  that  he  notified  the  company  in 
writing  of  the, loss  of  said  money  within  the  thirty  days,  but 
does  not  deny  the  averment  that  said  agreement  was  not  an- 
nexed to  the  notice.  It  must  be  taken  as  true,  therefore,  that 
the  agreement  containing  the  condition  was  not  annexed  to  the 
notice  of  claim  when  made. 

The  court  charged  the  jury  that  the  failure  to  demand  the 
original  receipt  would  be  a  waiver  on  the  part  of  the  express 
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company.  We  think  this  was  error  for  the  reaaon  that  no 
waiver  was  pleaded.  Insurance  Compcmy  et  al  v.  Baldwin,  62 
0.  S.,  368. 

This  or  like  conditions  in  contracts  with  express  companies 
has  frequently  been  before  the  courts  of  other  states,  and  its 
reasonableness  doubted.  But  no  such  question  was  raised  in 
this  case,  and  if  presented  would  be  one  for  the  jury  to  de- 
termine under  all  the  circumstances  and  under  proper  instruc- 
tions from  the  court. 

The  evidence  shows  that  the  package  was  received  by  a  young 
lady  in  the  office  of  Mr.  Howard ;  that  she  had  been  accustomed 
to  receive,  without  objection  from  Mr.  Howard,  deadhead  pack- 
ages containing  rate  sheets  and  other  papers  of  no  intrinsic 
value ;  but  there  is  no  testimony  tending  to  prove  that  she  had 
any  actual  or  implied  authority  to  receipt  for  packages  of 
value.  There  was  no  error  in  admitting  testimony  concern- 
ing the  refusal  of  this  company  to  deliver  a  like  package  to 
one  other  than  the  consignee  at  a  different  time  and  in  a  dif- 
ferent office,  for  the  reason  that  the  court  limited  it  to  the 
proof  of  a  course  of  dealing  between  the  parties. 

That  part  of  the  charge  on  pages  32  and  33  of  the  bill  of 
exceptions,  where  the  court  speaks  of  the  company  being  mis- 
led by  the  habit  or  custom,  is  most  favorable  to  the  express 
company,  and  could  not  have  been  prejudicial. 

For  error  in  charging  the  jury  that  the  failure  to  demand 
the  original  receipt  would  be  a  waiver  when  none  was  pleaded, 
the  judgment  will  be  reversed  and  cause  remanded  for  new 
trial. 

John  R.  ScJiindel,  for  plaintiff  in  error. 

Edward  M.  Ballard,  for  defendant  in  error. 
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RAILWAY  TERMINALS  ADJACENT  TO  RESIDENCE 

PROPERTY. 

[Circuit  Court  of  Hamilton  County.] 

Margaret  C.  Ross  et  al  v.  The  Cincinnati,  Lebanon  & 

Northern  Railway  Company. 

Decided,  February  10.  1905. 

Railways — Nuisance  from  Operation  of — Injury  to  Residence  Property 
— From  Proximity  of  Terminal  Tracks — Is  Damnum  Absque  In- 
juria, 

Where  railroad  terminal  tracks  are  located  in  good  faith,  without  re- 
gard for  the  convenience  or  advantage  of  the  railroad  company, 
but  with  a  view  solely  to  the  reasonable  and  necessary  conveni- 
ence of  the  shipping  and  receiving  public,  and  the  trains  thereon 
are  operated  with  reasonable  care  and  without  negligence,  making 
no  more  noise,  smoke  or  nuisance  than  is  incident  to  a  proper 
handling  of  the  cars,  whatever  of  a  nuisance  tx>  property  in  the 
vicinily  may  be  created  is  like  in  legal  character  to  that  to  prop- 
erty on  or  near  the  main  tracks  of  a  railroad,  is  not  cognizable 
at  law  and  is  damnum  absque  injuria, 

Jelkb,  p.  J. ;  Swing,  J.,  and  Gifpen,  J.,  concur. 

The  plaintiffs  herein  are  the  owners  of  lots  and  lands  abut- 
ting on  the  north  side  of  Beecher  street,  Walnut  Hills,  between 
Gilbert  avenue  and  the  right-of  the  way  of  the  Cincinnati,  Leb- 
anon &  Northern  Railway  Company,  the  defendant. herein. 

The  defendant  railway  company  having  secured  from  the 
city  of  Cincinnati  permission  to  cross  Stanton  avenue,  has  built 
a  large  number  of  tracks  on  the  property  immediately  in  the 
rear  of  plaintiff's  property;  that  is,  adjoining  it  on  the  north 
on  the  low  ground,  being  between  thirty  and  forty  feet  below 
the  rear  of  complainants'  premises  at  the  east  running  out  to 
almost  nothing  where  it  crosses  Stanton  avenue.  These  tracks 
are  provided  and  used  by  the  defendant  railway  company  as 
terminals  for  the  receipt  and  discharge  of  freight,  most  of 
this  being  of  a  heavy  nature  and  in  carload  quantities. 
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It  is  alleged  that  the  backing  and  switching  of  cars  upon 
these  tracks  by  reason  of  the  noise,  smoke  and  noisome  vapors 
coming  from  the  locomotives,  is  an  intolerable  nnisance  to  com- 
plainantB'  residences  on  Beecher  street,  their  property  being 
improved  by  dwellings  of  a  beautiful  and  substantial  charac- 
ter. It  is  admitted,  however,  that  the  railway  company  is  not 
negligent  in  the  operation  of  its  locomotives  and  in  the  handling 
and  switching  of  its  cars,  and  that  it  does  not  create  any  more 
noise,  smoke,  soot  or  offensive  vapors  than  is  necessarily  inci- 
dent to  the  proper  use  of  its  trains  and  for  the  purposes  for 
which  said  terminals  were  built. 

There  is  no  doubt  if  that  which  the  defendant  railway  com- 
pany is  doing  is  an  illegal  trespass  upon  the  property  rights  and 
comfort  of  plaintiffs,  that  a  court  of  equity  will  enjoin  the 
same.  It  is  contended,  however,  on  behalf  of  the  defendant 
company,  that  unfortunate  as  this  may  be  and  offensive  and  as 
much  of  a  nuisance  as  it  may  be  to  complainants,  it  is  never- 
theless unavoidable,  and  incident  to  the  transaction  of  its  rail- 
way business  and  the  performance  and  doing  those  things  as  a 
quasi  public  corporation,  for  which  it  is  chartered  and  enfran- 
chised to  do,  and  that  the  things  complained  of  are  damnum 
absque  injuria, 

A  large  number  of  cases  have  been  cited  by  counsel  for  plaint- 
iff, with  the  leaders  which  bring  out  the  principles  underlying 
the  parties'  respective  rights:  BaU.  <&  Potomac  R.  R.  Co,  v. 
Fifth  Baptist  Church,  108  U.  S.,  Reports,,  317 ;  The  Chicago  & 
Ot,  Western  Ry.  Co.  v.  First  Meth,  Episcopal  Church  of  Leor 
venworthy  Kam^,,  102  Federal  Reporter,  85,  both  of  which  cases 
were  considered  by  this  court  in  the  case  of  The  Cincinnati 
Connecting  Belt  R.  R.  Company  v.  Burski,  4  C.  C. — ^N.  S.,  98. 

No  case  exactly  like  the  case  at  bar  has  been  cited  to  us.  We 
begin  with  the  statement  that  the  railway  company  has  no  right 
to  subject  an  adjacent  property  owner  to  any  kind  of  a  nuis- 
ance, be  it  of  noise  or  dirt,  sufficient  to  be  cognizable  at  law, 
for  its  own  convenience,  interest,  or  advantage. 

It  is  recognized  that  the  operation  of  a  main  line  of  rail- 
road, either  in  a  public  street  or  on  its  own  private  right  of 
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way,  is  more  or  less  of  a  nuisance  to  all  the  abutting  and  ad- 
jacent property  which  it  passes,  but  for  reasons  of  public  neces- 
sity, the  courts  have  refused  to  recognize  such  nuisance  as  being 
a  nuisance,  cognizable  by  the  law.  It  is  said  that  the  law  must 
shut  its  eyes  to  the  wrong,  such  as  it  may  be,  perpetrated  upon 
these  abutting  property  owners,  else  the  building,  maintenance 
and  operation  of  railroads  would  be  impossible,  and  that  hence 
whatever  such  prox)erty  owners  must  suffer  is  said  to  be  dam^ 
num  absque  injuria. 

The  U.  S.  Supreme  Court,  in  the  case  of  Baltimore  d  Poto^ 
mac  Railroad  Company,  supra,  compelled  the  railroad  company 
to  remove  its  roundhouse  and  shops  from  the  vicinity  of  the 
Fifth  Baptist  Church,  for  the  reason  that  the  railroad  company 
could  maintain  its  roundhouse  and  shops  some  place  else,  and  it 
made  no  difference  at  what  inconvenience  or  disadvantage  to 
the  company.  The  same  was  true  of  the  hydrant  and  station 
involved  in  The  Chicago  &  Oreat  Western  Railway  Company 
T.  The  First  Methodist  Episcopal  Church.  There  was  no  un- 
certainty in  the  court's  expression  as  to  the  hydrant,  but  the 
court  was  not  so  clear  as  to  the  legal  status  of  the  passenger 
station,  but  inasmuch  as  the  station  and  hydrant  were  joined 
and  confused,  the  court  enjoined  the  whole  matter.  The  ques- 
tion then  herein  involved  is,  are  the  terminals  of  a  railway, 
which  are  necessary  to  properly  serve  the  public,  for  the  service 
of  which  the  railway  company  is  chartered  and  permitted  to 
operate,  different  in  character,  before  the  law,  from  its  main 
tracks Y  , 

Of  course  it  is  clear  that  a  railroad  would  not  be  a  railroad 
and,  80  far  as  serving  the  public  is  concerned,  would  be  an 
empty  and  vain  thing  without  terminals  reasonably  convenient 
and  accessible  for  the  shipping  public.  One  can  also  well  con- 
ceive the  main  line  of  a  railroad  with  three,  four  or  five  parallel 
tracks  operating  so  many  trains,  as  to  actually  be  as  much  or 
more  of  an  annoyance  than  a  terminal  yard. 

In  the  consideration  of  this  case,  the  court  assumes  because 
there  could  be  no  object  in  the  railroad  or  anybody  else  doing 
otherwise,  that  the  site  of  these  terminals  had  been  selected  in 
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good  faith  and  with  due  consideration  for  the  receiving  and 
shipping  public.  It  is  what  the  public  needs  and  requires,  that 
furnishes  whatever  saving  grace  there  may  be,  if  any,  to  the 
railroad.  The  railroad,  on  its  own  account,  receives  no  con- 
sideration. The  court  will  not  listen  to  complainants'  saying 
that  these  terminals  might  just  as  well  be  located  a  mile  further 
out  in  the  country  or  a  half  mile  further  into  Ihe  city,  because 
the  same  questions  could  there  arise,  and  the  naked  legal  ques- 
tion as  to  such  terminals  must  at  some  place  be  met. 

In  the  absence  of  all  charges  of  negligence  or  want  of  due 
diligence  in  the  selection  of  a  location  or  bad  faith,  we  incline 
to  the  view  that  these  terminals  must  be  put  on  the  same  foot- 
ing as  the  main  tracks  of  a  railroad,  and  that  the  nuisance  and 
annoyance  they  may  inflict  must  be  said  to  be  damnum  absque 
injuria. 

Further,  there  are  other  elements  involved  in  this  case  which 
lead  us  to  somewhat  resolve  our  doubts  against  the  complain- 
ants. The  relative  topographical  situation  of  complainants^ 
and  defendant's  property  happens  to  be  a  little  fortunate.  It 
makes  the  nuisance  not  quite  so  bad  as  it  might  be  on  account 
of  the  elevation  of  the  sites  of  these  handsome  residences  and 
their  distance  away  on  their  spacious  lots,  so  that  if  they  have  a 
separate  property  right  which  is  injured  and  entitled  to  pro- 
tection, we  would  be  compelled  practically  to  hold  that  the  same 
is  true  of  nearly  all  the  property  within  a  quarter  of  a  mile 
radius  of  these  terminals,  which  would  make  the  establishment 
of  terminals  and  the  convenience  of  unloading  and  receiving 
freight  practically  prohibitive,  and  be  a  denial  to  the  public 
of  one  great,  modem  utility. 

There  is  another  ground  which  would  justify  the  court  in 
denying  an  injunction,  and  that  is,  the  court  being  in  doubt  as 
to  the  legal  quality  of  the  acts  done  by  the  defendant  railway 
company  and  complained  of  by  complainants,  that  until  the  ex- 
act character  of  the  same  is  established  in  an  action  at  law,  a 
court  of  equity  should  be  slow  to  intervene  by  injunction — 
injunction  in  cases  of  nuisance  being  permitted  on  account 
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of  the  continuous  nature  of  the  acta  which  are  legal  trespasses 
and  to  prevent  a  multiplicity  of  suits. 

There  being  a  good  deal  of  doubt  as  to  whether  the  things 
done  here  are  in  fact  a  nuisance,  cognizable  at  law,  or  an  il- 
legal trespass  upon,  the  rights  of  complainants,  the  court  is 
inclined  to  think  that  it  should  withhold  an  injunction  until 
these  rights  are  ascertained  and  defined  in  an  action  at  law. 

An  injunction  will,  therefore,  be  denied. 

Charles  E.  Tenney,  for  plaintiffs. 

Maxwell  &  Ramsey,  for  defend'ant. 


GOOD  FAITH  IN  THE  PURCHASE  OF  NOTES  IMPRESSED 

WITH  A  TRUST. 

[Circuit  Court  of  Lucas  County.] 

The  Merchants  &  Clerks'  Savings  Bank  Company  v.  WoiL- 

lAM  SCHIRK  ET  AL. 

Decided,  Noyember  7»  1904. 

Ouardian  and  Ward — Unauthorized  Sale  of  Notes  Belonging  to  Ward*8 
Estate — Purchaser  Liable  as  for  Conversion — At   Suit  of  Bonds^ 
men  of  Guardian — Oood  Faith  of  Purchaser  not  Material — Inef-^ 
fectual  Ratification  of  Sale  hy  Probate  Court, 

1.  Oood  faith  on  the  part  of  one  purchasing  securities  from  a  guar- 

dian, the  proceeds  from  which  were  misappropriated,  is  not  ma- 
terial in  an  action  against  such  party  for  recovery  of  the  amount 
so  lost,  where  it  appears  that  the  guardian  was  without  authority 
to  make  the  sale. 

2.  A  letter  from  the  probate  judge  of  the  county  in  which  a  guardian 

was  appointed,  stating  that  she  has  removed  to  another  state  with 
her  wards,  and  has  been  appointed  guardian  in  that  state,  and  that 
a  transfer  of  the  Ohio  securities  belonging  to  the  wards  having  be- 
come necessary,  the  sale  of  the  securities  to  the  party  to  whom 
the  letter  is  addressed  is  thereby  ratified,  merely  carries  the  in- 
formation that  the  entire  management  of  the  estate  of  the  wards 
has  been  transferred  to  the  courts  of  such  other  state,  and  is  with- 
out significance  in  so  far  as  the  question  of  authority  for  the  sale 
and  transfer  of  the  securities  may  be  concerned. 
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Electa  R..  Stagner  in  1894  was  appointed  guardian  of  the 
estates  of  her  minor  sons,  John  David  Stagner  and  Joseph 
William  Stagner,  the  former  aged  nine  and  the  latter  seven 
years.  She  received  something  like  $2,000  on  their  account  as 
guardian,  and  $1,000  of  that  she  loaned  to  one  John  Stagner, 
her  father-in-law,  who  gave  her  therefor,  as  guardian,  his  note, 
secured  by  mortgage  on  property  in  East  Toledo—the  mortgage 
running  to  Electa  R.  Stagner,  as  guardian  of  John  David  and 
Joseph  William  Stagner,  minors. 

In  1897,  early  in  the  year,  Mrs.  Stagner  removed  with  her 
minor  children,  her  wards,  to  Newton  county,  Missouri,  and  on 
the  12th  day  of  March  of  that  year  she  made  application  to  the 
probate  court  of  that  county  under  the  laws  of  Missouri  for 
letters  of  guardianship  there,  and  on  the  19th  day  of  March, 
1897,  her  petition  was  granted  and  her  bond  given,  and  she  was 
duly  appointed  as  guardian.  Thereupon,  in  pursuance  of  the 
law,  she  appears  to  have  advised  the  probate  judge  of  this 
county  of  what  she  had  done  in  that  behalf,  and  forwarded  to 
him  the  proper  evidence  of  her  action.  This  should  have  re- 
sulted in  all  of  her  affairs  as  guardian  being  transferred  to 
that  court.  It  appears,  however,  that  the  final  accotmt  or 
statement  of  her  affairs  was  not  passed  upon  by  the  probate 
court  of  this  county,  so  as  to  formally  release  her  securities 
here  until  early  in  the  year  1898.  The  reason  for  its  dragging 
along  in  the  court  here  for  several  months  is  not  apparent  This 
matter  does  not  appear  to  have  been  attended  to  as  promptly 
as  it  might  have  been. 

In  the  meantime,  along  in  November,  1897,  Mr.  M.  B.  Lem- 
mon,  an  attorney  at  law  who  was  then  practicing  at  this  bar 
and  claiming  to  act  for  her  as  her  attorney,  sold  the  note  and 
mortgage  that  I  have  mentioned  to  the  Merchants  &  Clerks' 
Savings  Bank  Company — a  six  per  cent,  note,  on  which  some 
interest  had  accrued — and  it  paid  for  it  something  over  $1,100, 
figuring  the  discount  in  such  a  way  that  it  would  stand  to  it 
as  seven  per  cent,  paper. 
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Mr.  Lemmon  did  not  account  to  the  guardian  for  all  the 
money  received  from  this  sale;  he  accounted  for  about  $600 
of  it,  and  the  remainder  he  wrongfully  appropriated  to 
his  own  uses,  and  he  has  not  made  the  loss  good  to  her,  and, 
because  of  that,  her  Missouri  bondsmen  instituted  an  action 
in  this  court  to  recover  from  the  bank  the  amount  that  the 
attorney  had  wrongfully  appropriated,  claiming  that  it  was  a 
part  of  the  estate  of  the  heirs,  and  that  the  bank  had  not  ac- 
quired a  good  title  to  thii^  note,  and  that  it  was  not  justified  in 
paying  the  money  over  to  Mr.  Lemmon.  The  bank,  on  the  other 
hand,  claimed  that  it  had  bought  this  paper  in  entire  good 
faith,  supposing  that  Lemmon  was  authorized  as  her  attorney, 
and  that  she,  as  guardian,  was  authorized  to  dispose  of  the 
property,  and  that  therefore  it  ought  not  to  be  required  to 
make  the  loss  good;  that  the  loss,  in  fact,  should  fall  upon  her. 
The  bank  invokes  the  principle  that  where  one  of  two  inno- 
cent parties  must  suffer  from  the  fault  or  default  of  a  third 
person,  that  one  who  put  it  in  the  power  of  such  person  to  cause 
a  loss,  should  suffer  the  same,  rather  than  the  other  of  the 
innocent  parties.  I  may  remark  in  passing,  however,  that  it 
should  be  remembered  that  the  real  parties  are  not  Electa  R. 
Stagner  on  the  one  part  (who  it  is  claimed  put  it  in  the  power 
of  Lemmon  to  defraud),  and  the  Merchants  &  Clerks'  Savings 
Bank  on  the  other.  If  it  were  a  question  between  them,  the  prin- 
ciple invoked  would  be  applicable.  But  the  real  parties  here, 
upon  the  one  side  are  these  wards,  who  have  not  by  any  act  of 
theirs,  and  could  not  put  it  in  the  power  of  Lemmon  to  defraud 
themselves ;  and  on  the  other  side  the  bank,  so  the  case  must  be 
settled  upon  a  different  principle.  The  issues  were  made  up  in 
the  court  below  and  the  case  tried,  i.  e.,  evidence  was  intro- 
duced, and  then  the  judge  of  the  trial  court  directed  a  verdict 
in  favor  of  the  plaintiff,  upon  the  ground  or  theory  that  the 
bank  had  not  introduced  any  evidence  tending  to  support  its 
defense. 

Now,  there  is  a  good  deal  of  oral  testimony  and  written  evi- 
dence that  bears  upon  the  question  whether  Lemmon  in  fact 
represented  this  guardian,  whether  he  was  even  authorized  by 
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this  guardian  to  represent  her,  and  a  good  deal  of  sharp  conflict 
along  that  line,  and  a  good  deal  of  evidence  as  to  the  trans- 
actions between  Lemmon  and  the  bank  and  the  action  taken 
by  the  bank,  through  its  officers,  to  acquaint  itself  with  the 
situation,  and  to  inform  itself  in  such  a  manner  as  to  protect 
itself  (and,  perhaps,  to  not  do  any  wrong  to  anybody  else),  of 
inquiries  made,  investigations  made,  etc.,  and  upon  this  it  is 
claimed  by  the  bank  that  the  testimony  shows  that  the  bank 
exercised  the  best  of  faith,  and  because  the  evidence  at  least 
tends  to  establish  that,  it  is  insisted  on  behalf  of  the  bank  that 
the  court  should  not  have  taken  the  case  from  the  jury,  but 
should  have  submitted  the  case  to  the  jury.  There  being  evi- 
dence tending  to  show  that  the  bank  exercised  good  faith,  we 
are  called  upon  to  say  whether  that  is  a  matter  of  any  conse- 
quence— ^whether  it  is  a  question  of  good  faith,  whether  the 
question  of  the  bank  having  exercised  good  faith  should  have 
been  submitted  to  the  jury,  and  whether  if  the  jury  found 
that  the  bank  exercised  entire  good  faith,  that  would  have 
established  a  defense  on  the  part  of  the  bank. 

In  support  of  their  contention  that  this  would  be  and  was  a 
good  defense,  counsel  for  the  bank  have  filed  a  brief,  citing 
various  authorities,  and  among  them  the  case  of  Jelke  v.  Oold- 
smith,  AdmWy  found  in  52  0.  S.,  p.  499,  which  holds,  in  sub- 
stance, that  one  buying  notes  and  mortgages  from  an  adminis- 
trator in  good  faith  and  without  notice  that  the  administrator 
contemplates  any  wrong  to  the  estate,  is  to  be  protected. 

On  the  other  hand,  counsel  for  the  plaintiff  below,  the  de- 
fendant in  error,  amongst  other  authorities,  cites  the  case  of 
Strong  v.  Strauss,  from  40  0.  S.,  p.  87,  which  is  a  case  where 
a  guardian  made  a  sale  of  the  real  estate  of  a  minor  ward  and 
took  notes  of  the  purchaser  for  the  deferred  payments,  payable 
to  his  order  as  guardian  and  secured  by  mortgage  upon  real 
estate,  and  it  was  held  that  when  the  purchaser  found  such 
notes  bearing  on  their  face  the  marks  of  a  trust  fund,  he  is  put 
upon  his  inquiry,  and,  if  he  buys  them  from  the  guardian  under 
circumstances  fairly  indicating  that  they  were  sold  against  the 
interest  of  his  wards,  he  gets  no  title  from  the  guardian  who  mis- 
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appropriates  the  proceeds  of  the  sale.     In  the  course  of  the 
opinion  by  Judge  Dickman,  this  is  said,  on  page  94: 

*' Instead  of  an  unmistakable  trust  fund  to  be  regarded  as 
sacred,  the  defendant  treated  the  notes  in  the  hands  of  the 
broker  as  ordinary  commercial  paper.  We  do  not  think  the 
notes  in  question  should  have  been  so  classed.  Made  payable 
as  they  were  to  the  order  of  William  Rankin,  guardian  of  the 
minors  respectively  named  in  the  body  of  the  notes,  they  could 
not  have  the  unrestricted  circulation  of  commercial  paper,  or 
bills  of  exchange  and  promissory  notes  negotiable  by  the  law 
merchant.  Far  from  being  treated  as  commercial  paper,  bought 
before  maturity,  in  the  usual  course  of  trade,  for  a  fair  value, 
we  consider  it  the  better  rule,  to  hold  the  defendant  as  charged 
with  notice  of  the  peculiarly  trust  character  of  the  notes,  and 
as  bound  to  exercise  that  high  degree  of  caution  in  purchasing 
the  same,  which  the  protection  of  such  trust  funds  demands." 

Counsel  for  the  bank  urges  that,  even  if  that  rule  were  ap- 
plied here,  they  produced  evidence  at  least  tending  to  show  that 
the  bank  officers  exercised  a  high  degree  of  care  and  caution,  and 
that  therein  their  case  differs  from  that  of  Strong  v.  Strauss; 
that  in  that  case  it  was  found  that  the  purchaser  did  not  exercise 
care  and  caution  in  regard  to  the  interest  of  the  ward,  whereas 
in  the  case  at  bar,  it  did  so,  and  that  the  question  whether 
that  was  so  should  have  at  least  gone  to  the  jury.  And  as 
a  part  of  its  evidence  of  the  fact  that  it  exercised  good  faith, 
the  bank  introduced  in  evidence  a  letter  signed  by  Judge  Mil- 
lard, who  was  at  that  time  the  probate  judge  of  this  county, 
which  appears  to  have  been  written  by  him  about  the  time  the 
notes  were  bought  by  the  bank,  dated  November  22,  1897,  and 
which  reads: 


Toledo,  O.,  November  22,  1897. 

Toledo  Merchants  &  Clerks'  Savings  Bank,  Toledo,  0. 

'* Gentlemen:  In  the  matter  of  the  estate  of  the  Stagner 
heirs,  of  which  Mrs.  Electa  Stagner  is  guardian,  I  have  to  say 
that  the  guardian  has  removed  from  this  state  to  Missouri,  in 
Newton  county,  and  that  the  proper  papers  have  been  trans- 
mitted to  me  from  the  Probate  Court  of  Newton  County;  that 
Mrs.  Electa  Stagner  has  been  appointed  guardian  of  the  chil- 
dren, John  and  Joseph,  under  the  laws  of  Missouri. 
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''Therefore  the  change  of  residence  of  the  goardian  necessi- 
tates the  change  of  securities,  and  the  transfer,  by  the  gnardian, 
of  the  securities  to  your  bank,  is  ratified.      Very  truly, 

*'L  I.  ;M[n.LABD,  Probate  Judge.'' 

Now  that  letter,  it  seems  to  us,  handed  to  one  making  inquiry 
about  this  matter,  was  well  calculated  to  mislead,  although,  if  it 
is  fairly  considered,  and  if  the  inquiry  which  I  have  suggested 
is  pursued,  it  carries  the  information  that  by  her  removal  from 
the  state  of  Ohio  her  powers  as  guardian  under  the  appointment 
made  in  this  state  have  ipso  facto  ceased  (Section  6272, 
Revised  Statutes),  and  that  the  whole  matter  of  the  man- 
agement of  the  estate  of  these  wards  had  been  committed 
to  the  control  of  the  courts  of  Missouri,  and  the  declara- 
tion of  the  judge  that  he  ratifies  the  sale  that  has  been  made, 
or  is  about  to  be  made,  is  perfectly  idle  and  worthless;  for, 
notwithstanding  the  fact  that  he  had  not  yet  entered  upon  the 
journal  the  entry  which  operated  as  a  discharge  of  the  bonds- 
men of  the  guardian  here,  he  was  apprised  of  the  fact,  by  the 
filing  of  the  papers  from  the  probate  court  of  Missouri,  that 
that  court  had  acquired  jurisdiction  over  the  subject  matter, 
and  what  he  says  in  this  letter,  though  not  exactly  in  that  form, 
amounts  to  a  statement  of  that  fact. 

The  court  below  seems  to  have  regarded  the  effort  and  the 
evidence  tending  to  prove  that  the  bank  exercised  good  faith 
in  the  matter,  as  immaterial.  If  the  question  of  the  good  faith 
or  the  bad  faith  of  the  bank  were  to  settle  the  rights  of  the 
parties  here,  or  fix  their  rights,  then,  clearly,  the  action  of 
the  court  below  was  wrong  in  taking  the  case  from  the  jury; 
but  we  are  of  opinion  after  consideration  of  this  matter  that 
the  action  of  the  court  in  directing  a  verdict  for  the  plaintiff 
was  right,  because  it  is  not  a  question  of  good  faith  or  bad 
faith  at  all;  that  is,  not  necessarily  so.  Under  certain  circum- 
stances it  might  amount  to  that.  If  the  probate  court  of  this 
county  had  allowed  this  guardian  to  sell  this  property  without 
an  order  of  the  court,  while  it  retained  jurisdiction  over  the 
subject  matter,  the  question  of  good  faith  or  bad  faith 
might   have   been    an   important   question   in    the   case;    but, 
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upon  looking  into  the  laws  of  Missouri,  as  we  read  them 
and  understand  them,  the  guardian  was  without  any  authority 
whatever  to  sell  these  securities,  and,  therefore,  of  course,  the 
guardian  oould  not  confer  any  authority  upon  Lemmon,  and  an 
examination  of  this  matter  would  have  disclosed  that  fact  to 
the  bank,  and  it  can  not  supply  this  want  of  authority— this 
entire  absence  of  authority— by  any  exercise  of  good  faith,  no 
matter  how  great. 

I  will  call  attention  to  certain  of  the  provisions  of  the 
laws  of  Missouri  upon  that  subject.  Sections  3504  and  3496 
of  the  Revised  Statutes  of  Missouri  were  read  to  us  in  argu» 
ment,  and  I  read  Section  3504: 


*'The  probate  court  shall  order  the  proper  education,  support 
and  maintenance  of  minors,  according  to  their  means,  and  for 
such  purposes  may,  from  time  to  time,  make  the  necessary 
appropriations  of  the  money  or  the  personal  estate  or  income  of 
such  minor  not  otherwise  provided  to  be  used;  and  when  the 
money,  income  or  personal  estate  of  such  minor  shall  be  insuffi- 
cient or  not  applicable  to  such  objects,  purpose  or  purposes, 
the  court  may  order  the  lease  or  sale  of  the  real  estate  of  such 
minor,  or  so  much  thereof  as  may  be  requisite,  or  that  said 
real  estate  be  mortgaged  for  not  less  than  two-thirds  its  real 
value,  to  raise  the  funds  necessary  to  maintain,  support  and 
educate  such  minor.'' 

That  section  contemplates  the  making  of  an  appropriation 
by  the  court  for  certain  uses  before  the  money  is  expended  for 
such  uses.    Then  Section  3466: 

"The  guardian  of  the  person,  whether  natural  or  legal,  shall 
be  entitled  to  the  charge,  custody  and  control  of  the  person  of 
his  ward,  and  the  care  of  his  education,  support  and  mainte- 
nance; the  curator  shall  have  the  care  and  management  of  the 
estate  of  the  minor,  subject  to  the  superintending  control  of 
the  court;  and  the  guardian  of  the  person  and  estate  of  the 
minor  shall  have  all  the  powers  and  perform  all  the  duties 
both  of  the  guardian  of  the  person  and  a  curator." 

I  should  have  read  that  section  first,  as  that  is  the  natural 
order.  Then  I  read  Sections  3510  and  3511,  which  seem  to 
us  to  be  more  to  the  point  and  to  be  conclusive  upon  this  ques- 
tion of  want  of  authority: 
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**3510.  When  it  shall  appear  that  it  would  be  for  the  bene- 
fit of  the  ward  that  his  real  estate,  or  any  part  thereof,  be  sold 
or  leased,  or  his  personal  property,  or  any  part  thereof,  be  sold, 
and  that  the  proceeds  be  put  on  interest  or  invested  in  United 
States  or  state  bonds,  or  in  any  other  real  estate,  or  in  any 
other  personal  property,  or  in  the  preservation  of  the  estate  of 
the  minor,  the  probate  court  may  authorize  and  order  such' 
sale,  leasing  or  investment. 

'*3511.  To  obtain  such  order,  the  guardian  or  curator  shall 
present  to  the  court  a  petition  setting  forth  the  condition  of 
the  estate,  and  the  facts  and  circumstances  on  which  the  peti- 
tion is  founded.  If,  after  a  full  examination,  on  the  oath  of 
credible  and  disinterested  witnesses,  it.  appears  to  the  court 
that  it  would  be  for  the  benefit  of  the  ward  that  the  personal 
estate,  or  any  part  of  it,  should  be  sold  and  reinvested  or  ex- 
changed, the  court  may  make  an  appropriate  order  for  such 
sale  and  reinvestment  or  exchange,  and  thereupon  the  curator 
shall  have  the  power  to  carry  out  such  orders  in  all  its  parts. 
And  if,  after  such  full  examination,  it  appears  to  the  court 
that  it  would  be  for  the  benefit  of  the  ward  that  the  real  estate 
or  any  part  of  it  should  be  sold  or  leased,  the  court  may  make 
an  appropriate  order  for  such  sale  or  lease,  under  such  regu- 
lations and  conditions,  subject  to  the  provision  of  this  chapter 
in  relation  to  the  sale  of  the  real  estate  of  minors,  as  the  court 
shall  consider  suited  to  the  case,  first  requiring  the  guardian 
or  curator  to  enter  into  good  and  sufficient  bonds  to  make  such 
leases  and  conduct  such  sales  with  fidelity  to  the  interest  of  his 
ward,  and  faithfully  to  account  for  the  proceeds  of  such  sales 
and  leases  according  to  law,  and  as  the  order  of  the  court  may 
require,  if  the  court  shall  be  of  the  opinion  that  such  bond  is 
necessary." 

I  have  read  the  latter  part  of  the  section  to  show  that  in  Mis- 
souri the  same  care  and  formality  is  required  with  respect  to 
the  sale  and  reinvestment  of  personal  estate  as  is  required 
in  the  sale  of  real  estate.  Under  that  statute  it  seems  to  us 
entirely  clear  that  the  guardian  had  no  right  and  no  power 
to  sell  this  security  in  the  absence  of  an  order  from  the  Mis- 
souri court,  and,  therefore,  the  guardian  could  not  confer  au- 
thority upon  the  attorney  to  do  it;  and  that  the  sale  having 
been  made  without  authority,  the  bank  acquired  no  title  to  the 
securities,  and  was  liable  as  upon  a  conversion  thereof.  The 
question  of  the  good  faith  or  bad  faith  of  the  bank  is  a  matter 
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of  no  importance  in  the  ease.     The  judgment  of  the  court  of 
common  pleas  will  be  af&rmed. 

Chittenden  &  Chittenden,  for  the  plaintiff. 

C.  B.  Snider,  for  the  defendants. 


MECHANICS  UENS  AND  RIGHTS  THKREUNDBIL 

[Circuit  Court  of  Cuyahoga  County.] 
0.  T.  Lapham  v.  Harbt  Ransford  et  al. 

Decided,  January  26,  1905. 

Mechanic*9  lAent — Riffhta  to  be  ConHrued  Liberally — The  Lien,  Strictly 
— The  Affidavit — The  Account — Vendor  and  Vendee — Agency  of  the 
Vendee. 

1.  While  liberality  should  be  exercised  in  construing  the  rights  of 

parties  under  a  mechanic's  lien  when  it  has  once  attached,  the 
statute  must  be  strictly  followed  in  securing  the  lien. 

2.  The  affidavit  for  a  mechanic's  lien  must  show  that  the  material 

was  furnished  to,  and  under  a  contract  with,  the  owner  of  some 
interest  in  the  land,  in  order  to  bind  the  imterest  of  such  owner. 

3.  The  account  attached  to  the  affidavit  for  lien  must  show  the  rela- 

tion of  debtor  and  creditor  between  the  owner  of  some  interest 
in  the  land  and  the  person  claiming  a  lien  upon  the  Interest  of 
such  owner. 

4.  A  contract  for  the  sale  of  land  which  provides  that  the  vendor  will 

execute  a  deed  of  said  land  to  the  vendee  upon  the  erection  by 
said  vendee  of  certain  houses  on  said  land  and  the  payment  of 
the  purchase  price,  does  not,  of  itself,  constitute  the  vendee  the 
agent  of  the  vendor,  to  order  materials  for  the  erection  of  said 
houses,  nor  render  the  interest  of  the  vendor  liable  to  a  lien  in 
favor  of  the  person  furnishing  such  materials  on  the  order  of 
the  vendee. 

Winch,  J.;  Hale,  J.,  and  Marvin,  J.,  concur. 

This  ease  was  heard  on  appeal  and  involves  the  validity  of 
a  mechanic's  lien  which  plaintiff  claims  upon  certain  premises 
in  this  city. 

It  appears  that  defendant,  Lester  A.  Cobb,  trustee,  was  the 
owner  of  said  premises,  and  on  July  16,  1900,  entered  into  a 
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contract  with  defendant,  Hany  Bansford,  by  the  terms  of 
which  it  was  agreed: 

**  Whereas,  The  party  of  the  second  part  is  desirous  to  build 
on  said  lots,  it  is  hereby  agreed  by  and  between  said  parties 
to  this  agreement,  that  upon  the  erection  of  three  (3)  houses 
upon  said  lots  by  second  party  said  party  of  the  first  part  will 
execute  a  deed  to  second  party  for  said  lots,  and  will  take  a 
second  mortgage  upon  said  lots  for  the  sum  of  fourteen  hun- 
dred dollars  ($1,400),  said  first  mortgages  being  three  thousand 
doUars  ($3,000)  upon  said  houses  and  lots.  Said  second  party 
agrees  with  party  of  first  part  to  pay  the  sum  of  seventy-five 
dollars  ($75)  when  deed  is  signed  on  each  house  and  seventy- 
five  dollars  ($75)  when  second  payment  is  made  on  loan  on 
each  house,  second  mortgage  to  bear  interest  at  the  rate  of  six 
(6)  per  cent,  per  annum  and  to  run  three  (3)  years;  interest 
payable  semi-annually." 

Ransford  entered  into  possession  of  the  premises,  put  in  two 
foundations  and  erected  the  frame  and  roof  of  one  house,  buy- 
ing his  lumber  of  plaintiff.  He  then  abandoned  his  contract,, 
failed  to  pay  for  the  lumber  and  absconded.  The  partially 
completed  house  became  racked  and  three  feet  out  of  plumb, 
before  Cobb  ever  saw  it 

Plaintiff  8a3n3  that  Ransford  came  to  him  to  buy  lumber, 
representing  that  he  owned  the  premises  in  question;  Cobb's 
name  was  not  mentioned  and  no  inquiry  was  made  as  to  the 
real  owership  of  the  property. 

To  secure  a  mechanic's  lien  for  the  value  of  lumber  furnished 
by  plaintiff,  which  he  testifies  went  into  this  house,  plaintiff 
filed  an  affidavit  which  reads  as  follows: 

Dec.  22d,  1900. 
**The  State  op  Ohio,  Cuyahoga  County,  ss. 

"0.  T.  Lapham,  being  duly  sworn,  says  that  he  is  doing  busi- 
ness as  The  0.  T.  Lapham  Co.,  and  that  the  account  hereto  an- 
nexed, marked  *  Exhibit  A,'  is  a  true  and  correct  account  of 
the  labor  performed,  and  materials  furnished  by  affiant,  doing 
business  as  aforesaid,  to  and  for  the  said  Lester  A.  Cobb,  trus- 
tee, at  said  county,  and  that  the  prices  thereof  set  forth  in  said 
account  are  just  and  reasonable,  and  that  there  remains  due 
and  unpaid  thereon  the  sum  of  one  hundred  and  ninety-two 
dollars. 
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''That  said  labor  was  performed  and  said  materials  were 
furnished  at  the  time  in  said  account  mentioned,  under  and  by 
virtue  of  an  unwritten  contract  between  said  Harry  Bansford, 
agent,  who  in  making  such  contract  was  acting  for  said  Lester 
A.  Cobb,  trustee,  and  0.  T.  Lapham,  by  which  said  lumber  and 
materials  were  to  be  paid  for  when  delivered. 

'"That  said  labor  was  performed  and  said  materials  were 
furnished,  in  good  faith,  and  for  the  purpose  of  constructing 
certain  dwelling  houses  standing  on  a  lot  of  land  hereinafter 
described. 

"And  this  affiant  says  that  the  said  L.  A.  Cobb,  trustee,  was, 
at  the  time  said  contract  was  entered  into,  and  said  labor  was 
performed,  and  said  materials  were  furnished,  the  owner  of 
said  buildings,  and  that  said  buildings  are  situated  upon  a  cer- 
tain lot  of  land  owned  by  said  Lester  A.  Cobb,  trustee,  and  in 
which  land  said  Harry  Bansford  has  or  claims  an  interest,  and 
which  said  lot  of  land  is  described  as  follows,  to-wit:  Situated 
in  the  city  of  Cleveland,  county  of  Cuyahoga,  and  state  of 
Ohio,  and  known  as  sub-lots  156,  157,  158  and  159  in  the  Madi- 
son Park  Allotment,  as  shown  by  plat  recorded  in  Vol.  23  of 
Maps,  page  14,  Cuyahoga  County  Eecords. 

''And  this  affiant  further  says  that  said  0.  T.  Lapham  is  the 
legal  owner  of  the  above  mentioned  claim. 

"The  said  0.  T.  Lapham  claims  a  lien  in  the  premises. 

"0.  T.  Lapham. 

"Sworn  to  by  said  0.  T.  Lapham  before  me,  and  by  him 
subscribed  in  my  presence,  this  22d  day  of  December,  A.  D.  1900. 

"Prank  Higley, 

^'Notary  Public/' 

The  account  attached  is  headed:  "Lester  A.  Cobb,  trustee, 
by  Harry  Bansford,  agent,  Prescott  St.  Bought  of  the  0.  T. 
Lapham  Company." 

Under  this  affidavit  plaintiff  claims  a  lien  both  against  the 
interest  of  Cobb  and  the  interest  of  Bansford  in  said  premises. 
The  proof  shows  no  right  in  Bansford  to  act  as  agent  of  Cobb, 
unless  it  may  be  gathered  from  the  provision  in  the  contract 
between  them  regarding  the  erection  of  houses  upon  Cobb's 
lots. 

1.^  Does  this  affidavit  create  any  lien  as  against  Bansford 's 
interest  in  the  premises  t 
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We  think  not,  for  while  liberality  is  exercised  by  courts  of 
equity  in  construing  the  rights  of  parties  under  a  mechanic's 
lien  when  it  has  once  attached,  the  statute  must  be  strictly  fol- 
lowed in  securing  the  lien.  McCune  v.  Snider,  9  0.  C.  D.,  572, 
575. 

Section  3184,  Revised  Statutes,  provides  that  one  who  fur- 
nishes labor  or  material  "by  virtue  of  a  contract,  express  or 
implied,  with  the  owner,  part  owner,  or  lessee,  of  any  interest 
in  real  estate,  or  the  authorized  agent  of  the  owner,  part  owner, 
or  lessee  of  any  interest  in  real  estate,  shall  have  a  lien  •  •  • 
upon  the  interest,  leasehold  or  otherwise,  of  the  owner,  part 
owner,  or  lessee  in  the  lot  of  land,'*  etc. 

Section  3185  provides  that  such  person  shall  file  an  affidavit 
"containing  an  itemized  statement  of  the  value  and  amount  of 
such  labor,  machinery  or  material,  •  •  •  a  copy  of  the 
contract,  if  it  is  in  writing,  a  statement  of  the  amount  and 
times  of  payment  to  be  made  thereunder  and  a  description  of' 
the  land,"  etc. 

Reading  these  two  sections  together,  it  is  manifest  that  the 
affidavit  must  show  that  the  material  was  furnished  to,  and 
imder  a  contract  with,  the  owner  of  some  interest  in  the  land, 
in  order  to  bind  the  interest  of  such  owner. 

This  affidavit  does  not  even  hint  that  there  was  any  contract 
between  plaintiff  and  Ransford  or  that  materials  were  fur- 
nished to  Ransford.  On  the  contrary,  it  specifically  charges 
that  the  materials  were  furnished  "to  and  for  the  said  Lester 
A.  Cobb,  trustee,"  under  and  by  virtue  of  an  unwritten  con- 
tract between  said  Harry  Ransford,  agent,  who  in  making  such 
contract  was  acting  for  said  Lester  A.  Cobb,  trustee,  and  plaint- 
iff; that  "said  Lester  A.  Cobb,  trustee,  was,  at  the  time  said 
contract  was  entered  into  and  said  labor  performed  and  said 
materials  furnished,  the  owner  of  said  buildings  and  that  said 
buildings  are  situated  upon  a  certain  lot  of  land  owned  by  said 
Lester  A.  Cobb,  trustee,  and  in  which  said  land  said  Hany 
Ransford  has  or  claims  an  interest." 

What  interest  Ransford  had  in  the  land,  if  any,  does  not 
appear  and  is  immaterial ;  there  is  no  claim  of  a  contract  with 
Ransford  or  of  materials  furnished  to  him. 
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The  account  attached  to  the  affidavit  does  not  show  Ransf  ord 
as  a  debtor,  and  we  believe  that  to  be  necessary.  Bender  v. 
Steltinus,  19  Bull.,  163,  164. 

We  hold  that  plaintiff,  by  reasons  of  the  defects  in  the  affi- 
davit mentioned,  has  not  perefected  a  lien  against  any  interest 
of  Eansford  in  said  premises.    Filherl  v.  Davis,  4  Bull.,  629. 

2.  Has  plaintiff  established  any  lien  against  Cobb's  interest 
in  said  premises? 

The  affidavit  is  sufficient  for  the  purpose,  if  the  proof  estab- 
lishes the  fact  that  Hansford  was  agent  for  Cobb  in  ordering 
the  materials  furnished. 

The  only  proof  tending  to  establish  sueh  agency  is  the  con- 
tract between  Cobb  and  Bansford  in  which  it  is  provided  that 
Cobb  will  execute  a  deed  to  second  party  (Bansford)  **ui)on 
the  erection  of  three  (3)  houses  upon  said  lots  by  second  party." 
It  will  be  noticed  that  Bansford  does  not  agree  to  erect  any 
houses. 

We  think  the  proper  rule  to  be  applied  in  such  cases  is  laid 
down  by  the  Supreme  Court  of  South  Dakota  in  the  case  of 
Pinkerton  v.  Le  Beau,  3  S.  Dak.,  440,  where  the  authorities 
are  collated  and  it  is  held: 

''A  stipulation  in  a  contract  for  the  sale  of  land,  that  it  was 
understood  between  the  parties  that  the  vendee  should  erect 
a  building  upon  the  land,  does  not,  of  itself,  constitute  the 
vendee  the  agent  of  the  vendor,  withn  the  meaning  of  the  me- 
chanic's lien  law,  nor  authorize  the  vendee  to  subject  the  land 
of  the  vendor  to  a  lien  for  material  furnished  for  a  building 
contracted  for  by  such  vendee.'' 

But  several  cases  are  cited  holding  a  contrary  doctrine. 

In  the  case  of  Bohn  Mfg.  Co,  v.  Kountze,  30  Neb.,  719,  it 
appears  that  the  vendor  had  agreed  to  advance  the  vendee  the 
sum  of  $2,200  towards  the  erection  of  the  building,  and  that 
money  was  deposited  in  bank  to  be  expended  on  checks  of  the 
vendee,  countersigned  by  the  vendor  and  accompanied  by  esti- 
mates of  the  architect. 

In  the  case  of  Henderson  v.  Connelly,  123  111.,  98,  there  was 
an  agreement  that  when  the  vendee  had  exi)ended  $325  in  the 
erection  of  a  suitable  dwelling  house  upon  the  premises,  the 


682       CIRCUIT  COURT  REPORTS— NEW  SERIES. 

Lapham  ▼.  Ransford  et  al.  [Vol.  V.  K.  S. 

vendor  would  advance  the  further  sum  of  $875  to  aid  in  the 
completion  thereof. 

In  carrying  out  an  agreement  to  advance  money  a  vendor 
might  very  easily  so  conduct  himself  as  to  be  in  no  position  to 
deny  his  vendee's  agency. 

The  case  of  Hill  v.  OiU,  40  Minn.,  441,  can  be  distinguished 
from  the  case  at  bar  only  on  the  one  point  that  in  the  case  cited 
the  vendee  ''covenanted  and  contracted"  to  conmience  work 
upon  a  dwelling  house  and  complete  it  within  sixty  days,  while 
Bansford  made  no  agreement  to  build  a  house. 

But,  considering  all  these  cases  irreconcilable  with  the  con- 
clusions we  have  arrived  at,  we  think  they  all  depend  upon  a 
theory  of  the  equities  of  the  case  which  does  not  obtain  in  Ohio. 
For  instance,  in  the  Minnesota  case  it  is  said:  ''She  (the  ven- 
dor) attempts  to  retain  the  property,  much  enhanced  in  value, 
through  plan  tiff's  materials,  without  paying  for  the  improve- 
ments.   To  permit  her  to  do  so  would  be  an  imposition." 

That  could  not  be  said  in  Ohio.  The  vendor  in  this  state 
can  only  claim  the  balance  of  the  unpaid  purchase  price  due 
him  from  the  vendee;  the  mechanic  has  a  lien  on  all  value 
added  to  the  premises  by  the  vendee,  over  and  above  the  amount 
due  the  vendor  under  the  contract.  The  Mutual  Aid  Building 
&  Loan  Company  v.  Oashe,  56  0.  S.,  273. 

Under  the  equitable  doctrine  established  in  Ohio  by  this  case 
for  the  benefit  of  material  men  and  mechanics  dealing  with  the 
vendee  of  land  in  possession  under  an  executory  contract  to 
convey  it,  we  think  such  material  men  are  fully  protected,  and 
we  are  not  disposed  to  enlarge  the  scope  of  the  law  of  implied 
agency  and  thereby  extend  the  benefits  of  the  statute  beyond 
the  reasonable  construction  put  upon  it  by  the  Supreme  Court 
of  this  state  in  the  case  cited. 

Finding  that  plaintiff  failed  to  secure  a  lien  upon  any  inter- 
est of  Ransford  in  the  premises  and  that  he  has  failed  to  prove 
one  against  Cobb's  interest,  the  petition  is  dismissed. 

frank  Higley,  for  plaintiff. 

Bemis,  Zigehnan  &  Calfee,  for  defendants. 
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RAOLWAY  AND  INTERURBAN  CROSSINGS. 

[Circuit  Court  of  Logan  County.] 

C,  C,  C.  &  St.  L.  Ry.  Co.  v.  Urbana,  B.  &  N.  Ry.   Co. 

Decided,  October  Term,  1903. 

Bailioay9^— Right  of  Way  Subject  to  Eminent  Domain — Street  Use  and 
Railroad  Use  of  Same  Land — Neto  Servitudes— Compensation — Use 
of  Street  ty  Street  Railtoay  an  Ordinary  Use — Interurbans  m^iy 
Construct  Extensions  and  Branches — Street  and  Steam  Railway 
Crossings  at  Orade—Orant  of  Franchise  to  Street  Railway  not 
Subject  to  Review,  When — Amendments  of  Sections  2502,  3437  and 
3439,  Unconstitutional— Sections  2501  to  2505  and  3437  Construed 
— Notice  Under  2502  Required,  When, 

1.  The  title  of  a  railroad  company  in  land  not  used  as  needed  for 

railroad  purposes  is  wholly  extinguished  by  the  establishing  of  a 
street  thereoD;  but  if  the  land  Is  used  for  railroad  purposes,  such 
use  is  not  thereby  superseded,  and  in  so  far  as  interfered  with 
presents  a  question  of  compensation  only,  which  will  be  deemed 
to  have  been  adjusted  in  the  proceeding  wherein  the  consistency 
of  the  two  uses  was  determined. 

2.  Compensation  paid  by  a  municipality  to  a  railroad  company  in  a 

proceeding  for  the  extension  of  a  street  over  its  tracks,  by  way 
of  damages  on  account  of  interference  with  the  company's  use  of 
the  land  by  reason  of  its  being  subjected  to  street  purposes, 
will  be  held  to  include  all  ordinary  street  uses,  but  not  new 
servitudes. 

3.  Laws  relating  to  grants  of  street  railway  franchises  and  routes 

estabUshed  by  municipalities  must  have  uniform  operation 
throughout  the  state,  which  renders  unconstitutional  the  amend- 
ments to  Sections  3437  and  3439,  and  also  the  amendment  to  Sec- 
tion 2502. 

4.  In  case  of  conflict  as  to  municipal  lines  or  extensions,  the  general 

provisions  of  Section  3437  et  seq.  must  yield  to  the  more  specific 
provisions  of  Section  2505  et  seq. 

5.  A  steam  railroad  company  in  an  action  to  enjoin  a  street  railway 

company  from  constructing  and  operating  a  street  railway  over 
its  tracks  may  raise  the  question  whether  the  notice  provided  by 
Section  2502  (repealed,  96  O.  L.,  96)  is  a  condition  precedent  to  a 
municipal  grant  to  such  street  railway  company.  But  an  exten- 
sion of  an  interurban  electric  railway  into  or  through  a  munici- 
pality is  an  original  line,  and  the  notice  provided  for  in  Section 
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2S02,  and  also  required  by  Section  3739  as  a  condition  precedent 
to  the  granting  of  a  franchise  oyer  the  streets  of  the  municipality, 
must  be  given. 

6.  Interurban  electric  railways  may  acquire  the  right  from  the  proper 

local  authorities  for  the  construction  of  extensions  or  branches, 
in  accordance  with  the  laws  governing  street  railways. 

7.  An  interurban  electric  railway  rightfully  occupying  a  street  can  not 

be  enjoined  from  crossing  a  steam  railroad  at  grade,  where  by 
so  doing  the  street  will  not  be  subjected  to  other  than  its  ordinary 
use. 

8.  The  action  of  the  council  of  a  municipality  in  granting  to  street 

railway  company  a  franchise  in  a  street  which  crosses  a  steam 
railroad  at  grade,  is  not  the  subject  of  judicial  review,  where  it 
does  not  appear  that  in  so  doing  council  exceeded  its  power,  or 
that  its  action  was  induced  by  fraud.  Nor  would  a  review  be 
authorized  by  a  showing  to  the  effect  that  a  safer  crossing  ooald 
be  made  on  another  street. 

Appeal  from  Logan  County  Common  Pleas  Court 
Plaintiff  is  a  steam  railroad  company  and  owns  and  operates 
two  lines  of  railway  both  of  which  pass  through  the  city  of 
Bellefontaine  and  cross  Columbus  avenue,  a  street  of  said  city, 
at  grade.  These  crossings  of  said  street  and  railroad  lines  are 
in  the  immediate  vicinity  of  the  passenger  and  freight  stations, 
the  railway  yards,  the  roundhouse  and  the  extensive  machine 
and  repair  shops  of  plaintiff.  Beside  the  necessary  use  of  these 
railway  tracks  across  said  street  in  shifting  cars  and  making 
up  trains,  more  than  twenty-five  regular  trains  of  plaintiff 
pass  over  said  crossing  every  twenty-four  hours.  Some  of  these 
trains  transport  United  States  mails  and  others  of  them  are  en- 
gaged in  the  business  of  interstate  commerce.  The  roadway  of 
Columbus  avenue,  as  it  approaches  these  lines  of  railroad,  de- 
scends at  quite  a  rate  from  a  higher  elevation  or  grade  to  the 
level  of  said  railroad  tracks  and  somewhat  abruptly  ascends  at 
and  from  the  other  side  thereof.  The  private  grounds  abutting 
upon  and  adjacent  to  said  avenue  and  railroad  at  these  cross- 
ings are  several  feet  higher  than  the  surface  of  either  the  ave- 
nue or  the  railroad  tracks  and  are  built  upon.  By  reason  of 
such  condition  the  view  of  the  street  from  a  train  on  plaintiff's 
railroad  approaching  said  crossing  and  the  view  of  the  railroad 
track  from  a  vehicle  approaching  the  same,  is  obstructed  imtil 
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a  point  is  reached  within  a  short  distance  of  the  point  of  cross- 
ing. Sandusky  avenue  is  a  public  street  of  said  city  running 
parallel  with  Columbus  avenue,  about  450  feet  distant  there- 
from, and  crossing  plaintiff's  said  tracks  by  means  of  bridges 
or  overhead  crossings. 

Plaintiff  or  its  predecessor  in  title  was  the  owner  in  fee  of  the 
land  now  included  between  the  lines  of  Columbus  avenue  and 
near  its  said  track  and  upon  which  its  tracks  are  now  located, 
prior  to  the  establishment  of  Columbus  avenue  as  a  public 
street,  and  plaintiff  now  claims  to  be  such  owner  **  subject  only 
to  the  right  if  persons,  animals  and  vehicles  to  pass  along  said 
avenue  and  over  said  tracks." 

Plaintiff  and  its  predecessor  in  title  have  maintained  said  rail- 
road tracks  in  their  present  location  for  more  than  fifty  years 
prior  to  May  6,  1903,  when  this  action  was  commenced. 

Defendant  is  an  Ohio  corporation  and  its  charter  purports  to 
authorize  it  to  build,  maintain  and  operate  a  street  railway  with 
single  or  double  tracks  and  all  necessary  and  convenient 
branches  and  all  other  appurtenances  using  electricity  as  a  mo- 
tive power  for  the  transportation  of  passengers,  baggage,  express 
matter.  United  States  mail  and  freight,  the  termini  being  the 
cities  of  Urbana  and  Toledo,  Ohio,  and  the  road  passing  through 
this  county  and  into  or  through  certain  other  named  counties 
of  this  state.  By  ordinance  passed  April  23,  1901,  the  provi- 
sions of  Sections  2501  and  2504,  Revised  Statutes,  inclusive,  be- 
in-g  strictly  observed,  the  city  council  of  this  city  granted  au- 
thority to  defendant  to  construct  end  operate  a  line  of  street 
railway  along  and  upon  Main  street  in  this  city.  This  ordi- 
nance has  since  remained  unrepealed,  and  defendant  has 
claimed  under  it,  at  all  times  since  its  passage,  and  has  since 
constructed  and  is  now  operating  said  Main  street  line  in  ac- 
cordance with  the  terms  of  said  ordinance.  Said  Main  street 
crosses  Columbus  avenue  at  right  angles  and  extends  north  and 
south  in  the  general  direction  of  a  line  from  Urbana  to  Toledo. 

October  21,  1902,  the  requisite  ''consents"  of  property  own- 
ers first  having  been  obtained,  but  without  any  notice  as  pro- 
vided by  Section  2502,  Revised  Statutes,  having  been  given,  the 


686      CIBCniT   COUBT  SEP0BT3— NEW   SEBIES. 

Railway  Co.  v.  Railway  Co.  [Vol.  V,  N.  S. 

city  council  of  this  city  passed  an  ordinance  and  thereby  in 
form  granted  to  defendant  the  right  to  construct  a  line  of  street 
railway  connecting  with  and  branching  from  said  Main  street 
line  at  the  intersection  of  Main  street  and  Columbus  avenue 
and  extending  thence  on  and  along  Columbus  avenue  to  the  west 
line  of  said  city.  This  Columbus  avenue  line,  if  constructed  in 
accordance  with  the  terms  and  conditions  of  said  ordinance, 
wiU  cross  plaintiff's  railroad  tracks  at  grade,  and  in  the  con- 
struction of  the  crossing,  it  will  be  necessary  to  remove  a  sec- 
tion of  plaintiff's  tracks  and  substitute  therefor  devices  known 
as  frog  connections  and  crossings.  These  devices  will  not  con- 
stitute as  perfect  a  track  for  plaintiff's  railroad  as  the  con- 
tinuous rail  now  in  use.  Defendant  intends,  unless  enjoined, 
to  construct  said  Columbus  avenue  line  in  accordance  with  the 
terms  of  said  ordinance,  but  intends  to  use  frog  connections  and 
crossing  of  the  **most  approved  patterns  and  materials."  De- 
fendant has  never  acquired  the  right  to  pass  along  said  avenue 
and  across  said  tracks  by  condemnation  or  contract  with  plaint- 
iff. 

To  construct  its  principal  line  from  the  termini  of  its  Main 
street  line  is  deemed  by  defendant,  that  for  just  and  sufiScient 
reasons,  to  be  impracticable,  and  defendant  has  no  franchise  to 
construct  any  line  of  street  railway  on  any  other  street  or  streets 
of  said  city  except  upon  Main  street  and  Columbus  avenue,  and 
only  upon  these  as  heretofore  stated.  Upon  these  facts,  some  of 
which  are  admitted  by  demurrer  to  a  certain  cause  of  action, 
plaintiff  seeks  an  injunction  against  the  construction  of  said 
grade  crossing.  The  following  distinct  grounds  are  urged  by 
plaintiff:  First,  plaintiff  owns  the  land  sought  to  be  taken  by- 
defendant  and  the  right  so  to  take  has  not  been  acquired  by 
defendant;  second,  the  statutes  under  which  the  city  council 
passed  the  ordinance  of  October  21,  1902,  are  unconstitutional 
and  void;  third,  if  said  statutes  are  valid,  the  ordinance  is 
nevertheless  void  because  no  notice  was  given  as  required  by 
Section  2502,  Revised  Statutes;  fourth,  defendant  has  by  law 
no  power  to  construct  branches,  notwithstanding  the  terms  of 
its  charter;  and  fifth,  the  proposed  crossings  are  so  dangerous 
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to  plaintiff's  property  and  to  the  travelling  public  and  the  pro- 
posed use  will  so  impede  the  movement  of  plaintiff's  trains  and 
80  interfere  with  plaintiff's  transaction  of  interstate  commerce 
and  transportation  of  United  States  mails,  that  a  court  of 
equity  should  interfere  by  injunction  for  these  reasons  alone. 

MooNBY,  J. ;  Day,  J.,  and  Norris,  J.,  concur. 

It  will  be  convenient  to  consider  the  asserted  grounds  for  an 
injunction  in  this  case  in  the  order  heretofore  stated. 

1.  "More  than  fifty  years"  before  the  commencement  oi 
this  action,  general  power  was  conferred  upon  cities  and  vil- 
lages to  lay  off  and  establish  streets  (50  O.  L.,  223).  This 
power  has  ever  since'  existed.  Land  held  by  a  railroad  corpora- 
tion, whether  acquired  by  it  by  purchase  or  appropriation, 
which  is  not  employed  in  nor  needed  for  the  proper  exercise  of 
its  corporate  franchises,  can  be  taken  for  a  public  use,  the  same 
as  the  lands  of  any  other  owner.  Railway  Co.  v.  Village  of 
Bdle  Centre,  48  Ohio  St.,  273. 

Under  the  general  authority  to  establish  streets,  a  city  or 
village  may  establish  streets  across  lands  which  are  subject  to 
the  franchises  of  a  railroad  corporation,  provided  the  second 
use  for  which  the  land  is  taken  is,  in  the  circumstances  of  the 
particular  case,  reasonably  consistent  with  the  former  use.  The 
land  may,  in  such  case,  be  subjected  to  the  additional  use,  but 
the  former  use  may  not  thereby  be  wholly  defeated.  Little 
Miami  By.  Co.  v.  Dayton,  23  Ohio  St.,  510. 

"By  the  extension  of  the  street,  the  land  is  subjected  to  an 
additional  use,  but  the  former  use  is  not  superseded ;  and,  in  so 
far  as  it  is  interfered  with,  the  question  becomes  one  simply  of 
compensation."    Little  Miami  Ry.  Co.  v.  Dayton,  supra,  p.  519. 

Columbus  avenue  has  been  established  as  a  public  street 
across  lands  owned  by  plaintiff,  some  of  which  land  then  was 
and  some  was  not  used  or  needed*for  railroad  purposes.  Plaint- 
iff's title  in  the  land  not  so  used  or  needed  was  absolutely  ex- 
tinguished by  establishing  the  street.  In  the  proceeding  to  es- 
tablish the  street,  the  consistency  of  the  use  of  the  lands  oc- 
cupied and  used  by  the  tracks  for  both  railroad  and  ordinary 
street  purposes  was  determined,  and  any  interference  with  the 
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railroad  company's  use  of  the  land  for  railroad  purposes,  hj 
reason  of  the  use  of  the  land  for  ordinary  street  purposes  being 
''simply  a  question  of  compensation"  must  be  deemed  to  have 
been  adjusted  in  that  proceeding.  This  compensation,  while 
including  all  use  of  the  land  for  street  purposes,  would  not  cover 
new  servitudes  upon  the  land  taken.  The  construction  of  a  line 
of  street  railway  along  a  street  is  an  ordinary  street  use  and  is 
not  a  new  servitude  entitling  the  owner  of  abutting  properly, 
or  of  the  fee  of  the  street  subject  to  the  street  easement,  to 
further  compensation. 

*'So  far  as  the  carrying  of  passengers  by  this  mode  is  con- 
cerned, it  differs  in  nothing  from  the  exercise  of  the  common 
right  of  carrying  them  by  coaches  and  omnibu^s;  and  every- 
thing needing  a  grant,  or  the  further  authority  of  law,  is  the 
right  to  place  and  maintain  in  the  highway,  the  necessary  con- 
veniences for  this  new  description  of  carriages."  C.  <fe  8,  G. 
Ave.  St.  Ry.  Co.  v.  Cumminsville,  14  Ohio  St.,  523,  545. 

Moreover,  plaintiff  expressly  states  in  its  petition  that  its  as- 
serted title  and  ownership  is  subject  to  the  "right  and  use  of 
persons,  animals  and  vehicles  traveling  upon  or  passing  along 
the  said  avenue  as  a  public  street  and  highway."  A  street  car, 
propelled  by  electricity  is,  within  this  admission,  a  vehicle, 
{Cincinnati  St.  Ry.  Co.  v.  Snell,  54  Ohio  St.,  197).  See  gener- 
ally as  a  full  and  correct  statement  of  the  law  of  this  branch 
of  the  case  C.  &  H.  Elec.  St.  Ry.  Co.  v.  RaUway  Co.,  21  C.  C, 
391  (affirmed  without  report,  Ralway  Co.  v.  Railway  Co.,  64 
Ohio  St.,  550).  Plaintiff,  then,  has  no  such  ownership  of,  or 
title  to,  the  lands  in  question  as  requires  defendant  to  proceed 
by  appropriation,  or  otherwise  acquire  the  right  from  plaintiff 
as  a  condition  precedent  to  the  construction  of  the  proposed  line 
of  street  railway. 

2.  The  ordinance  of  October  21,  1902,  depends  for  its  valid- 
ity upon  Section  2505,  Revised  Statutes.  This  section  refers  to 
Sections  3437  to  3443,  Revised  Statutes,  inclusive,  and  requires 
proceedings  thereunder.  Sections  3438  and  3439,  Revised  Stat- 
utes, were  last  amended  and  in  the  present  form  enacted  April 
18,  1883  (80  0.  L.,  173).  It  is  asserted  by  plaintiff  that  the  act 
is  unconstitutional  and  void,  and  the  ordinance  in  question  is 
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therefore  invalid.  By  Section  26,  Article  II,  of  the  Constitu- 
tion **all  lawa  of  a  general  nature  are  required  to  have  a  uni- 
form operation  throughout  the  state." 

**  Whenever  a  law  of  a  general  nature  having  a  uniform  opera- 
tion throughout  the  state  can  be  made  fully  to  cover  and  provide 
for  any  given  subject-matter,  the  legislation,  as  to  such  subject- 
matter,  must  be  by  general  laws,  and  local  or  special  laws  can 
not  be  consrtitutionally  enacted  as  to  such  subject-matter."  i 
State  V.  SpeUmire,  67  Ohio  St.,  77. 

The  grant  of  street  railway  franchises  by  municipalities  or 
other  public  agencies,  and  the  establishment  of  street  railway 
routes  by  them,  can  be  covered  and  provided  for  by  general 
laws.  The  possibility  is  demonstrated  by  the  fact  that  it  has . 
been  done.  It  is  provided  in  the  act  of  April  18,  1883,  'Hhat 
this  act  shall  not  apply  to  any  county  containing  a  city  of  the 
second  grade  of  the  second  class."  This  proviso  except  Mont- 
gomery county  from  the  operation  of  the  amended  sec- 
tions. If  the  proviso  is  to  be  taken  as  an  integral  part 
of  the  act,  there  can  be, .  we  think,  no  doubt  that  this 
enactment  of  a  general  nature  is  not  valid  law,  because 
it  does  not  have  uniform  operation  throughout  the  state. 
Now  the  proviso  equally  with  the  other  terms  of  the  act  is  ex- 
pressive of  the  legislative  will.  On  the  one  hand  the  Legislature 
wills  and  declares  that  the  existing  statutes  shall  be  altered 
and  amended  so  far  as  eighty-seven  counties  of  the  state  are 
concerned,  and  on  the  other  hand  it  wills  and  declares  that 
the  existing  statutes  shall  remain  in  force  unaltered  and  un- 
amended so  far  as  Montgomery  county  is  concerned.  The  act 
voted  upon  was  intended  no  less  to  accomplish  one  purpose  than 
the  other,  and  both  purposes  were  intended  to  be  carried  into 
effect  by  the  act.  The  Constitution  prevents  not  only  the  ac- 
complishment of  the  one  purpose,  but  also  of  the  other  and 
of  both  together. 

In  State  v.  Buckley,  60  Ohio  St.,  273,  it  was  held : 

"1.  When  an  act  of  the  General  Assembly,  required  to  have 
uniform  operation  throughout  the  state,  expressly  excepts  from 
its  operation  one  or  more  cities  or  counties,  such  act  by  reason 
of  such  exception  is  unconstitutional  and  void. 
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''2.  Such  an  exception  can  not  be  held  iiivalid  and  thereby 
extend  the  act  over  the  excepted  territory,  because  in  such  case 
the  General  Assembly  never  enacted  the  statute  in  such  ter> 
ritory,  and  the  court  has  no  power  to  enact  it  therein." 

"What  is  true  of  Section  1  of  the  act  referred  to  is  equally 
true  of  Section  2  thereof — the  repealing  section.  The  Legis- 
lature never  declared  its  intention  to  repeal  said  sections  as 
to  the  whole  state,  but  only  as  to  certain  counties  (less  than 
all),  leaving  the  former  statutes  in  force  in  one  county. 

To  permit  such  partial  repeal  would  indirectly  accomplish 
the  very  purpose  which  the  constitutional  provisions  were  desig- 
nated absolutely  to  prevent  The  repealing  section  is  there- 
fore void  also.  The  general  rule  that  **  where  a  repeal  of  prior 
laws  is  inserted  in  an  act  in  order  to  secure  the  unobstructed 
operation  of  such  act  and  it  is  held  unconstitutional,  the  inci- 
dental provision  of  prior  laws  will  fall  with  it,*'  also  sustains 
the  invalidity  of  the  repealing  section.  State  v.  Heffner,  59 
Ohio  St.,  368 ;  State  v.  Buckley,  60  Ohio  St.,  273 ;  State  v.  Hall, 
67  Ohio  St.,  303. 

The  act  of  April  18,  1883  (80  O.  L.,  173),  is  void,  and  be- 
cause of  its  invalidity  Sections  3438  and  3439,  as  they  appear 
in  the  Revised  Statutes  of  1880,  are  unamended  and  are  still 
in  force.  Section  2502,  Revised  Statutes,  as  sought  to  be 
amended  by  said  act,  was  subsequently  amended  to  be  free 
from  any  constitutional  infirmity.  The  subsequent  amend- 
ment of  the  section  (88  0.  L.,  389)  is  invalid  for  reasons  here- 
tofore stated.  This  state  of  the  laws  leads  to  the  next  ground 
for  relief  urged  by  plaintiff. 

3.  Was  notice  as  provided  by  Section  2502,  Revised  Statutes, 
necessary  as  a  condition  precedent  to  the  passage  of  the  ordi- 
nance of  October  21,  1902?  No  such  notice  was  given,  and 
since  plaintiff  will  suffer  some  inconvenience  from  the  con- 
struction  as  well  as  operation  of  the  street  railway,  plaintiff  is 
a  proper  party  and  in  this  action  has  the  right  to  raise  the 
question. 

To  answer  the  question  will  require  a  brief  review  of  the 
street  railway  legislation  of  this  state.  Prior  to  March  3,  1860, 
all  street  railways  in  this  state  were  constructed  either  by  in- 
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dividuaLs  or  by  corporations  oi^anized  under  special  legislative 
charters  passed  before  the  present  Constitution  was  adopted, 
or  by  corporations  organized  under  the  general  corpora- 
tion act  passed  May  1,  1852.  No  express  power  or  authority 
was  conferred  upon  municipalities  to  grant  the  use  of  the 
streets  to  any  snch  ccxnpany  or  individual  prior  to  March  3, 
1860,  and  the  right  of  such  use  and  occupancy  if  derived  from 
municipal  authority,  must  have  been  granted  under  the  gen- 
eral authority  to  control  the  streets.  On  the  date  last  men- 
tioned there  was  passed  ''An  act  relating  to  cities  of  the  first 
class  having  a  population  exceeding  80,000  inhabitants"  (57 
0.  L.,  16).  In  Sections  15  and  16  of  this  act,  power  to  grant 
the  use  of  the  streets  for  street  railway  purposes  and  to  pre- 
scribe by  ordinance  the  terms  and  conditions  of  such  occu- 
pancy is  given  with  the  requirement  of  ** consents,"  notice  of 
applications  and  bids,  and  it  is  prudently  provided  that  "all 
reductions  of  the  rates  of  fare  shall  inure  to  the  benefit  of  the 
passengers  carried." 

April  10,  1861  (58  0.  L.,  66),  an  act  entitled  **An  act  to  pro- 
vide for  and  regulate  street  railroad  companies"  was  passed. 
Section  5  of  this  act  requires  the  consent  of  the  council  or  cor- 
porate authorites  of  the  city,  town,  or  village  wherein  such 
railroad  is  to  be  constructed  before  such  road  is  constructed 
or  commeiKied,  and  said  company  may  agree  as  to  terms  and 
conditions  upon  which  the  streets  are  used  and  the  road  ope- 
rated. Cities  of  80,000  population  are  excepted  from  the  opera- 
tion of  the  act.  Section  7  provides  that  street  railways  may 
be  located  and  constructed  in  part  within,  and  in  part  without, 
the  limits  of  any  city,  town  or  village,  and  any  railroad  con- 
structed within  the  limits  of  any  city,  town  or  village,  may  be 
extended  without  the  limits  thereof.  Provided,  that  before  so 
extended,  the  company,  or  public  oflScer  or  public  authorities 
owning  or  having  charge  of  any  road,  street,  avenue,  public 
way  or  grounds  without  such  limits  shall  agree  upon  the  terms 
and  conditions  upon  which  the  same  shall  be  occupied  or  used. 

March  27,  1866  (63  0.  L.,  55),  an  act  supplementary  to  the 
foregoing  was  passed  by  Section  6,  of  which  Sections  15  and 
16  of  the  act  of  1860  and  Section  5  of  the  act  of  1861  were 
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expressly  repealed.  This  act  relates  only  to  the  construction 
of  street  railways  within  mnnicipalities.  Section  1  requires 
consent  of  the  counciL  Secton  2  requires  the  council  to  pre- 
scribe terms  and  conditions  of  use,  public  notice  of  intent  to 
make  the  grant,  and  that  no  such  grant  shall  be  made  except 
to  the  individual  company  or  corporation  that  will  agree  to' 
carry  at  the  lowest  rates  of  fare.  Section  3  requires  the  con- 
sents, in  writing,  of  a  majority  of  the  owners  of  abutting  lots, 
to  be  filed  with  the  council  and  the  council  shall  so  declare,  by 
resolution  or  ordinance,  before  the  road  is  constructed,  unless 
by  Section  4,  by  proper  proceedings,  the  damages  of  the  per- 
sons not  consenting  and  waiving  damages,  are  determined,  and 
the  rights  of  such  persons  acquired  in  and  by  appropriation  pro- 
ceedings.   Section  5  regulates  the  procedure. 

April  10,  1867  (64  0.  L.,  122),  Section  7  of  the  act  of  April 
10,  1861,  was  amendeji  and  the  original  section  repealed.  The 
extent  of  the  amendment  is  not  here  material. 

April  28,  1868  (65  0.  L.,  112),  Section  3  of  the  act  of  March 
27,  1866,  was  amended  so  as  to  require  the  filing  of  written 
consents  by  a  majority  in  interest  as  a  condition  to  granting 
the  franchise. 

May  7,  1869  (66  0.  L.,  149),  the  municipal  code  was  passed. 
Sections  411  to  414  of  this  code  regulate  street  railroads.  These 
sections,  in  order,  to  provide  that,  upon  written  application  by 
a  company,  the  council  may  grant  permission  to  construct  such 
railway  and  prescribe  terms  and  conditions  upon  which,  and 
the  manner  in  which  the  same  shall  be  operated;  that  no  such 
ordinance  shall  be  passed  until  notice  of  the  application  has 
been  given,  and  no  such  grant  shall  be  given  except  to  the  com- 
pany, etc.,  that  will  agree  to  carry  at  lowest  rates  of  fare.  The 
remaining  sections  relate  to  the  grade  of  the  streets  and  paving 
between  the  rails.  Sections  1  and  2  of  the  act  of  March  27, 
1866,  were  repealed  by  this  code.  On  the  same  day  that  the 
municipal  code  was  passed,  and  Sections  1  and  2  of  said  act 
repealed,  there  was  passed  another  act  (66  0.  L.,  140)  as  fol- 
lows: 

"It  shall  be  lawful  for  the  council  of  any  city  or  incorpo- 
rated village  to  grant  permission  by  ordinance  to  any  person 
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or  company,  owning  or  having  the  right  to  construct  any  street 
railroad,  to  extend  their  tracks,  subject  to  the  provisions  of 
Sections  4  and  5  of  said  act  passed  March  27, 1866,  on  any  street 
or  streets  where  the  said  council  shall  deem  such  extension  bene- 
ficial to  the  public.  And  when  any  such  extension  shall  be 
made,  the  charge  for  carrying  passengers  on  any  street  railroad 
so  extended,  and  its  connections  made  with  any  other  road  or 
roads,  by  consolidation  under  existing  laws,  shall  not  be  in- 
creased by  reason  of  such  extension  or  consolidation ;  said  sum 
shall  include  the  government  tax." 

February  19,  1870  (67  0.  L.,  10),  the  act  of  April  10,  1867, 
amending  Section  7  of  the  act  of  April  10,  1861,  was  amended 
in  part  as  follows:  ''Street  or  horse  railroads  may  be  located  and 
constructed,  part  within,  part  without,  or  wholly  without  the 
limits  of  any  city,  town  or  village;  and  any  such  road  hereto- 
fore or  hereafter  constructed  within,  or  part  within,  or  wholly 
without  the  limits  of  any  city,  town  or  village,  •  •  •  may 
be  so  constructed  or  extended  along  or  under  the  National  road, 
or  any  other  road,  street,  avenue,  turnpike,  public  way  or 
ground,  in  accordance  with  the  provisions  of  an  act  entitled  *an 
act  to"  provide  for  and  regulate  street  railroad  companies,  passed 
April  10,  1861 ;  provided,  that,  before  such  construction  or  ex- 
tension, the  company,  public  oflScer  or  public  authorities,  own- 
ing or  having  charge  of  any  such  road,  •  •  •  shall  agree 
with  such  railroad  company  upon  the  manner,  terms  and 
conditions  upon  which  the  same  shall  be  occupied  or  used;'' 
and  in  case  the  national  road  is  used  the  board  of  public  works 
of  the  state  shall  so  agree.  In  this  state  of  the  law  the  Be- 
vised  Statutes  were  passed  as  a  single  act.  Sections  411,  412, 
413  and  414  of  the  Municipal  Code  with  some  amendments 
became  Sections  2501,  2502,  2503  and  2504,  Revised  Statutes. 

The  act  (66  O.  L.,  112),  was  amended  fo  read  as  follows: 

"No  such  grant  shall  be  made  until  there  is  produced  to 
council,  or  the  commissioners,  as  the  case  may  be,  the  written 
consents  of  the  owners  of  more  than  one-half  of  the  feet  front 
of  the  lots  and  lands  abutting  on  the  street  or  public  way  along 
which  it  is  proposed  to  construct  such  railway  or  extension 
thereof;  and  the  provision  of  Sections  2501  and  2503  to  2505, 
Revised  Statutes,  inclusive,  so  far  as  they  are  applicable,  shall 


594      CIRCUIT  COURT  REPORTS— NEW  SERIES. 


Railway  Co.  v.  Railway  Co.  [Vol.  V,  N.  S. 


be  observed  in  all  respects,  whether  the  railway  proposed  is  an 
extension  of  an  old  or  the  granting  of  a  new  route." 

This  amendment  became  Section  3439,  Revised  Statutes. 

March  9,  1880,  Section  2505,  Revised  Statutes,  was  amended 
so  as  to  make  the  extension  therein  provided  for,  subject  to 
Sections  3437  to  3443,  Revised  Statutes,  inclusive,  instead  of 
subject  to  Sections  4  and  5  of  the  act  of  March  27,  1866,  as 
theretofore  therein  provided.  It  will  be  noted  that  now  Section 
2505,  Revised  Statutes,  m^kes  extensions  within  municipalities 
subject  to  Section  3439,  Revised  Statutes,  et  seq.,  and  Section 
3439,  Revised  Statutes,  is  subject  to  Section  2505,  Revised  Stat- 
utes, et  seq.,  whenever  the  same  shall  be  applicable. 

It  is  very  evident  that  Sections  2501  to  2505,  Revised  Stat- 
utes, inclusive,  standing  alone,  relate  to  street  railway  lines  lo- 
cated and  extended  wholly  within  municipalities,  while  Section 
3437,  Revised  Statutes,  et  seq,,  relate  to  all  lines  and  extensions 
wherever  located.  In  case  of  conflict  as  to  city  lines  or  exten- 
sions, tilie  more  general  provisions  of  Section  3437,  Revised  Stat- 
utesi,  et  seq.,  must  yield  to  the  more  specific  provisions  of  Sec- 
tions 2501,  Revised  Statutes,  et  seq.  Section  2505,  Revised 
Statutes,  relates  expressly  and  exclusively  to  extensions  within 
a  city  of  original  city  lines.  It  is  evident  as  this  section  was 
first  enacted  and  as  the  same  was  first  carried  into  the  Revised 
Statutes  of  1880,  no  notice  was  required  to  be  given  of  an  ap- 
plication for  an  extension.  The  act  being  made  expressly  sub- 
ject to  Sections  4  and  5  of  the  act  of  May  27,  1866,  it  will  not 
be  presumed  that  it  was  subject  to  other  sections  of  the  same 
act  not  specified.  Nor  will  the  fact  that  it  was  placed  by  the 
codifiers  after  Sections  2501  to  2504,  Revised  Statutes,  have  the 
effect  to  alter  its  construction  or  meaning.  Allen  v.  RiLSseUy 
39  Ohio  St.,  336,  337 ;  State  v.  Auditor  of  Darke  Co.,  43  Ohio 
St.,  311,  315 ;  State  v.  Stockley,  45  Ohio  St.,  304,  308,  309. 

When  Section  2505,  Revised  Statutes,  was  last  amended,  if  it 
was  desired  to  make  the  same  subject  to  Section  2502,  Revised 
Statutes,  as  to  notice,  the  arrangement  of  the  sections  would 
certainly  have  suggested  a  direct  reference  to  Sections  2502, 
Revised  Statutes,  in  terms.  Instead  of  this,  the  operation  of 
the  section  is  expressly  made  subject  as  stated  to  Section  3439, 
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Revised  Statutes,  et  seq.,  and  Section  3439,  Revised  Statutes, 
requires  that  the  provisions  of  Section  2502,  as  weH  as  Section 
2505,  Revised  Statutes,  shall  be  observed  in  extensions  or  new 
routes  granted. 

Since  Section  3439,  Revised  Statutes,  refers  to  new  routes, 
and  Sections  2501  to  2504,  Revised  Statutes,  relate  to  new 
routes,  and  the  same  section  (Section  3439,  Revised  Statutes) 
refers  to  extensions,  and  Section  2505,  Revised  Statutes  re- 
lates to  extensions,  it  would  seem  that  the  fair  rendering 
of  Section  3439,  Revised  Statutes,  upon  the  point  now  under 
consideration,  is  the  same  as  though  the  concluding  clause  were, 
**and  the  provisions  of  Sections  2501  to  2504,  Revised  Stat- 
utes, inclusive,  in  the  granting  of  a  new  route,  and  Section 
2505  in  granting  an  extension,  so  far  as  said  sections  are  ap- 
plicable shall  be  observed  in  all  respects."  The  history  of  the 
legislation,  as  well  as  the  language  of  Section  3438,  Revised 
Statutes,  shows  that  an  extension  from  without,  into  or  through 
a  municipality,  is,  as  to  the  part  of  the  line  within  the  munici- 
pality, a  new  route.  At  the  very  most  it  can  not  be  contended 
that  Section  3439,  Revised  Statutes,  requires  the  observance  of 
Section  2502,  Revised  Statutes,  et  seq.,  only  when  the  same  are 
applicable.  They  are  not  applicable  in  all  cases  covered  by 
Section  3439,  Revised  Statutes,  to-wit,  a  line  constructed  wholly 
without  a  municipality  or  an  extension  of  such  line  not  into  or 
through  a  municipality.  In  such  case  municipal  oflScers  would 
have  no  duty  in  the  premises  and  the  sections  only  enjoin  du- 
ties upon  such  officers.  In  still  other  cases  of  extensions  the 
provisions  of  Section  2502,  Revised  Statutes,  should  be  held  to 
apply  only  if  the  case  is  within  the  reason  of  each  section.  Sec- 
tion 2505,  Revised  Statutes,  relates  only  to  extensions  and  these 
may  be  granted.  An  extension  can  only  be  predicated  of  an 
existing  line  or  a  present  right  to  construct  a  line — a  person  to 
apply  for  an  extension  must  be  the  owner  of  a  line  or  have  a 
present  right  to  construct  a  line.  The  statute  does  not  make 
the  right  to  grant  an  extension  dex)end  upon  the  fact  that  there 
are  two  or  more  owners  of  existing  lines  or  of  two  or  more 
present  rights  to  construct  lines  in  the  municipality. 
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The  notice  required  by  Section  2502,  Revised  Statutes  is  a 
means  to  secure  reduced  fares  by  competitive  bidding.  To  bid- 
ding there  must  be  at  least  two  qualified  bidders.  In  the  case 
at  bar  there  is  neither  pleading  nor  proof  that  when  the  ordi- 
nance of  October  21,  1902,  was  passed,  there  was  any  person, 
persons  or  corporations  other  than  defendant  that  could  make 
application  for  the  Columbus  avenue  extension  or  could  re- 
ceive a  grant  of  it  as  an  extension.  Again,  if  there  were  two 
or  more  such  corporations  or  persons,  their  lines  existing  or 
proposed  would  not  be  identical. 

By  Section  2505,  Revised  Statutes,  a  trip  for  a  single  fare 
over  the  original  line  and  over  the  extension  is  contemplated. 
If  notice  were  given  and  bids  received  each  company  woxdd 
bid  for  a  trip  over  its  own  line,  plus  the  extension  proposed. 
Since  each  original  line  would  be  different,  the  bidders  would 
submit  their  proposal  not  with  reference  to  the  same  but  a 
different  service.  In  such  case  it  would  be  impossible  to  de- 
termine whose  bid  was  '*the  lowest."  But  Section  2505,  Re- 
vised Statutes,  does  not  omit  reference  to  fare,  nor  omit  a 
means  by  which  the  charge  is  to  be  fixed.  It  has  an  express 
provision  upon  the  subject: 


<i 


The  charge  for  carrying  passengers  on  any  street  railway 
so  extended  *  *  *  shall  not  be  increased  by  reason  of  such 
extension." 

In  the  absence  of  all  regulation  such  company  could  exact  a 
reasonable  fare.  The  function  of  legislation  is  to  limit.  When 
regulation  is  attempted,  and  a  specified  charge  prohibited,  or  a 
limit  fixed,  any  charge  within  the  limit  or  not  prohibited  may 
be  exacted.  Hence,  the  provision  quoted,  that  the  rate  of  fare 
fixed  for  the  original  line,  shall  not  be  increased  upon  the  line 
as  extended,  is  by  construction  tantamount  to  a  provision  that 
the  former  charge  need  not  be  reduced  by  reason  of  the  ex- 
tension. 

Terms  implied  from  the  express  terms  of  a  statute  are  as 
much  a  part  of  the  statute  as  the  express  terms  themselves. 
By  the  terms  express  and  implied  of  Section  2505,  Revised  Stat- 
ues, the  rate  of  fare  is  fixed  for  the  extended  line.     And  for 
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this  as  well  as  the  other  reasons  heretofore  stated,  it  results 
that  to  give  notice  of  the  application  for  an  extension  in  the 
case  at  bar,  would  be  a  vain  thing.  The  observance  of  Section 
2502,  Revised  Statutes,  as  to  notice  is  then  not  required  by 
Section  3439,  Revised  Statutes,  in  the  case  at  bar,  because  it  is 
not  in  any  degree  applicable.  If  the  extension  were  from  an 
original  line  wholly  without  the  municipality,  into  or  through 
the  municipalty,  such  extension  would  be,  as  to  such  munici- 
pality, an  original  line  or  new  route,  and  in  such  case.  Section 
2502,  Revised  Statutes,  and  the  other  sections  would  apply.  But 
that  is  not  this  case.    91  0.  L.,  285,  Section  6. 

4.  As  to  the  right  to  construct  branches:  Defendant's  char- 
ter constitutes  it  an  interurban  electric  railway. 

''An  interurban  electric  railroad  is  classed  as  a  street  rail- 
road by  the  statutes  of  this  state."  C,  L.  it  A.  Elec.  St.  By. 
Co.  V.  Lohe,  68  Ohio  St.,  101. 

**  Suburban  and  interurban  railroads,  •  •  •  having  been 
classified  by  the  Legislature  of  the  state  of  Ohio  with  street 
railroads,  are  governed  by  the  laws  relating  to  street  railroads." 
C.  &  H.  Elec.  St.  Ry.  Co.  v.  Railway  Co.,  21  C.  C,  391. 

A  street  railroad  company  may  construct  an  extension  of  its 
lines  even  beyond  the  termini  specified  in  its  charter  {Sims  v. 
Railway  Co.,  37  Ohio  St,  556).  Hence  defendant,  after  se- 
curing the  right  to  do  so,  as  required  by  law,  from  the  proi)er 
local  authorities,  can  construct  extensions,  and  there  may  very 
well  be,  and  most  generally  are,  branches  from  its  main  line. 

5.  The  danger  of  these  proposed  grade  crossings  as  a  ground 
of  equitable  relief. 

This  ground  for  an  injunction  as  set  out  in  plaintiff's  plead- 
ings involved  two  questions :  one  of  fact  as  to  the  danger  of  the 
proposed  crossings ;  the  other  of  law  as  to  the  effect  of  the  dan- 
gerous nature  of  the  crossings,  if  either  of  them  be  in  fact 
dangerous. 

We  find,  as  matter  of  fact,  that  there  is  nothing  in  the  loca- 
tion of  these  crossings,  or  either  of  them,  or  in  the  grades  at 
which  the  tracks  of  plaintiff  are  approached  by  the  said  street, 
or  in  the  proposed  construction  or  manner  of  operation  of  de- 
fendant's street  railroad,  that  will  render  either  of  the  pro- 
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posed  crossings  in  any  degree  more  dangerous  than  a  grade 
crossing  of  a  street  railroad  with  a  steam  railroad  at  a  con- 
venient grade  in  a  city  must  ordinarily  and  necessarily  be. 
On  the  other  hand,  by  reason  of  the  proximity  of  plaintiff's 
depots  and  the  usual  stopping  places  of  its  trains,  the  use  of 
its  railroad  yards  in  the  near  vicinity,  the  existence  and  oper- 
ation of  plaintiff's  block  system  and  the  resulting  present  con- 
trol which  plaintiff  will  and  must  have  over  the  movement  of 
its  trains  at  these  points — all  these  render  the  proposed  cross- 
ings much  less  dangerous  than  such  grade  crossings  ordinarily 
are. 

If  the  fact  were  otherwise,  the  result  in  law  in  this  state 
would  not  be  different. 

''In  the  absence  of  statutes  regulating  the  place  and  man- 
ner of  crossing,  and  when  the  rights  of  the  public  or  one  or 
other  of  the  intersecting  (steam  railroad)  lines  will  be  mate- 
rially injured,  a  court  of  equity  may  enjoin  a  grade  crossing." 

This  rule  does  not  apply  to  street  crossings  with  steam  rail- 
roads, and  if  it  does  not  apply  to  streets  in  general,  it  does 
not  apply  to  the  use  in  all  ordinary  ways  of  such  street,  and 
as  we  have  seen,  the  use  of  the  streets  for  street  railway  pur- 
poses is  an  ordinary  use.  In  Railway  Co.  v.  Defiance,  52  Ohio 
St.,  262,  it  was  held  that  '*the  comparative  dangers  in  the  use 
of  grade  and  overhead  crossings,  and  the  relative  public  bene- 
fits and  private  disadvantages  that  may  result  from  a  contem- 
plated improvement  of  the  streets,  are  matters  for  the  con- 
sideration of  the  members  of  the  council,  who  are  the  sole 
judges  of  the  propriety,  as  well  as  the  necessity  of  the  improve- 
ment; and  their  decision,  when  not  transcending  their  powers, 
nor  induced  by  fraud,  is  not  subject  to  judicial  revision";  and 
in  the  same  case,  on  error  to  the  Supreme  Court  of  this  state, 
it  was  held  by  the  United  States  Supreme  Court  in  Wabash 
Ey.  Co.  V.  Defiance,  167  U.  S.,  88 : 

**It  is  within  the  discretion  of  the  common  council  to  de- 
termine whether  the  public  exigencies  require  that  the  grade 
of  a  street  be  so  changed  as  to  cross  a  railroad  at  a  level." 
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And  in  the  opinion  by  Mr.  Justice  Brown,  on  page  491  it  is 
said: 

"While  the  modem  policy  of  railway  engineering  usually 
tends  to  the  abolition  of  grade  crossings,  there  is  no  hard  and 
fast  rule  upon  the  subject,  and  it  may  well  be  that  the  exigen- 
cies of  a  certain  street  or  locality  may  demand  that  travel  shall 
descend  to  the  level  of  the  railway  rather  than  ascend  to  a 
bridge  built  over  the  track.  But  however  this  may  be,' we  are 
not  at  liberty  to  inquire  whether  the  discretion  vested  in  the 
common  council  in  determining  this  question  was  wisely  exer- 
cised; *  •  •  or  whether  the  crossing  so  improved  was  bur- 
densome to  the  railroad  company;  or  made  unsafe  to  persons 
crossing  the  track.  These  were  considerations  which  might 
properly  be  urged  upon  the  common  council  as  arguments 
against  the  proposed  change ;  but  it  is  beyond  the  province  of 
the  courts  either  to  praise  the  wisdom  or  criticise  the  unwisdom 
of  such  action." 

The  case  before  that  court  was  one  in  which  the  council  of 
the  city  of  Defiance  had  resolved  to  abolish  an  overhead  cross- 
ing and  establish  a  grade  crossing  in  its  stead.  Yet  the  court 
said:  **The  question  before  us  is  simply  whether  the  council 
had  the  power  to  make  the  change,  and  of  this  we  have  no 
doubt"  The  cases  cited  announce  and  determine  the  questions 
arising  upon  this  last  branch  of  the  case  at  bar  as  far  as  the 
law  of  Ohio  is  concerned;  and  whether  the  railroad  company 
complainant  be  one  lying  wholly  within  this  state  or  extends 
into  other  states,  and  whether  engaged  in  state  or  in  interstate 
commerce. 

The  suggestion  that  Sandusky  avenue  can  be  used  as  a  high- 
way upon  which  a  safer  and  better  crossing  can  be  constructed 
is  met  by  the  fact  that  defendant  has  no  present  right  to  use 
that  street,  and  since  to  acquire  it  defendant  must  first  obtain 
the  necessary  consents  of  a  majority  in  feet  front  of  the  own- 
ers of  abutting  lots  (consents  which  such  lot-owners  may  grant 
or  refuse  as  they  freely  choose),  and  after  these  consents  are 
obtained  the  right  is  further  dependent  upon  the  voluntary 
action  of  the  council,  it  can  not  be  assumed  that  defendant 
wiU  ever  acquire  any  right  to  use  that  street 

We  are  of  opinion  that  the  equities  of  the  case  are  with  de- 
fendant.   The  temporary  injunction  is  dissolved  and  plaintiff's 
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petition  is  dismissed.  Costs  to  plaintiff.  Judgment  for  costs 
and  execution  awarded  and  the  cause  is  remanded  to  the  court 
of  common  pleas  for  execution. 

West  c&  West  and  L.  J.  Hackney,  for  plaintiff. 

A,  J.  Miller  and  Pomerene  i&  Pomerene,  for  defendant 


PARTITION  PROCEIDINGS  PREMATURELY  BKOUGHT. 

[Circuit  Court  of  Hamilton  County.] 

Henby  W.  Steinman  v.  Anthony  Q.  Steinman  bt  aj 

Deoided,  February  16,  1905. 

Wills— 'ProviaUm  for  Postponement  of  Division  of  Estate — Suit  for 
Partition  and  Other  Relief  Prematurely  Brought — Jurisdiction  At- 
tachest  How — And  Once  Having  Attached,  is  Retained  for  aU 
Purposes, 

1.  The  provision  of  a  will  wherein  the  testator  advises  that  a  division 

of  his  real  estate  be  postponed  for  two  years  after  the  death  of 
his  wife,  to  whom  it  was  devised  for  life,  Is  a  valid  provision; 
and  a  suit  for  partition  brought  before  the  expiration  of  the  two 
years    \a  prematurely  brought  and  can  not  be  maintained. 

2.  But  where  a  suit  for  partition  in  such  a  case  includes  a  prayer  for 

an  accounting  and  other  equitable  relief,  the  action  may  be  main- 
tained for  such  other  purposes,  and  the  court  having  thus  ac- 
quired jurisdiction,  will  retain  It  for  all  purposes,  and  decree 
partition  after  the  expiration  of  the  two  years. 

Swing,  J.;  Jelke,  J.,  and  Gipfen,  J.,  concur. 

This  was  an  action  for  an  acoount  of  rents  and  profits  and 
other  equitable  relief,  including  partition  of  certain  real  es- 
tate. The  petition  was  filed  May  20,  1903.  The  real  estate  in 
question  formerly  belonged  to  Louis  E.  Steinman,  who  died 
in  1896  testate.  By  his  will,  said  Steinman  devised  said  real 
estate  to  his  wife  for  life  with  remainder  to  his  childreiu  The 
widow  of  said  Steinman  died  July  22,  1902. 

The  ninth  clause  of  the  will  is  as  follows: 

**It  is  my  desire  that  my  estate  be  kept  intact  and  undi- 
vided for  a  period  of  two  years  from  and  after  the  death  of 
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my  said  wife,  or  in  the  event  that  she  do  not  survive  me,  then 
for  a  period  of  two  years  from  the  date  of  my  decease;  I  do 
not  intend,  however,  that  this  desire  shall  operate  to  prevent 
any  sale  or  other  disposition  of  any  part  of  my  estate  which 
all  my  children  should  deem  advantageous  or  desirable  during 
the  period  of  two  years  above  specified,  but  simply  advise  that 
no  haste  be  exercised  in  the  closing  up  of  the  estate,  leaving 
the  ultimate  division  of  the  same  until  the  termination  of  the 
period  of  two  years  aforesaid.  During  said  period  of  two 
years  I  hereby  direct,  authorize  and  empower  my  two  sons, 
Anton  Gottlieb  and  Edward  Frederick  to  collect  and  receive 
all  rents  and  other  income  from  my  estate,  accounting  therefor 
in  a  proper  manner  to  the  parties  legally  entitled  thereto.*' 

Plaintiff  alleged  in  his  petition  that  he  is  entitled  to  the 
one-fifth  part  of  the  real  estate  left  by  his  father  and  that  the 
defendants,  his  two  brothers  and  two  sisters,  are  each  entitled 
to  the  one-fifth  part  thereof.  He  further  alleged  that  none 
of  the  defendants  object  to  a  partition  of  the  property  be- 
fore the  expiration  of  the  two  years  mentioned  in  said  item 
nine  of  said  will.  This  allegation  of  the  petition,  however,  was 
denied  by  Amelia  M.  Wicker,  one  of  the  children  of  said  Louis 
E.  Steinman,  and  one  of  the  defendants  in  the  action.  So 
that  the  question  was  directly  raised  by  this  answer  as  to 
the  right  of  the  plaintiff  to  file  a  petition  asking  for  partition 
before  the  expiration  of  the  two  years  from  the  death  of  the 
widow,  Marie  C.  Steinman. 

We  are  of  the  opinion  that  this  provision  of  the  will  is  valid, 
and  that  it  prohibited  a  partition  of  the  real  estate  left  by  tes- 
tator until  two  years  after  the  decease  of  his  widow,  Marie  C. 
Steinman ;  and  following  the  case  of  Hill  v.  Jones,  65  Ala.,  214, 
we  are  inclined  to  the  opinion  that  any  suit  brought  to  parti- 
tion the  real  estate  before  the  expiration  of  said  two  years  could 
not  be  maintained,  for  the  reason  that  the  same  was  prematurely 
brought,  and  that  plaintiff  had  no  subsisting  cause  of  action. 

But  the  petition  of  the  plaintiff  in  this  case  was  something 
more  than  a  suit  for  partition.  It  was  a  suit  for  an  accounting 
and  other  equitable  relief,  and  also  for  a  partition  at  the  ear- 
liest possible  time  It  is  true  that  in  the  decree  in  the  court  of 
common  pleas  only  a  decree  for  partition  was  entered,  but  all 
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other  matters  were  retained  for  the  further  decree  of  the  coiirt. 

We  see  no  reason  to  question  the  right  of  the  plaintiff  to 
maintain  his  action  for  an  accounting  and  the  other  equitable 
relief  asked,  nor  do  we  see  any  reason  to  question  the  right  of 
the  court  to  grant  the  equitable  relief  asked  by  the  executors 
in  said  action  upon  the  answer  and  cross-petition  filed  by  them. 
Therefore  the  action  of  plaintiflE  was  properly  brought,  and 
applying  the  principle  that  when  a  court  of  equity  once  gets 
jurisdiction  of  a  subject  matter  it  will  afford  complete  relief, 
we  are  of  the  opinion  that  the  court  of  common  pleas  had  the 
right  in  this  action,  after  the  expiration  of  two  years,  to  order 
a  decree  of  partition. 

This  doctrine  of  equity  is  thus  spoken  of  by  Van  Zille,  in 
Equity  Pleading  Practice,  at  page  630: 

**But  where  a  court  of  equity  has  obtained  jurisdiction  of 
the  cause  upon  some  clear,  equitable  ground  of  jurisdiction, 
it  will  retain  the  cause  irrespective  of  the  question  of  ouster  or 
adverse  possession,  and  do  complete  justice,  though  it  may  in- 
volve partitioning  the  property.  This  is  but  following  out  the 
theory  that  obtains  in  every  equity  cause;  a  court  having  once 
obtained  jurisdiction  will  retain  it  until  the  whole  controversy 
at  issue  between  the  parties  is  settled." 

In  Freeman  on  Co-tenancy  and  Partition,  page  598,  it  is 
eaid: 

**  Hence,  when  a  suit  is  rightfully  in  equity,  and  from  the 
adjudication  there  made  it  appears  that  the  parties  are  co- 
owners  and  entitled  to  partition,  a  decree  for  such  partition 
may  be  made  irrespective  of  the  question  whether  the  plaintiff 
is  seized  or  disseized.  Thus,  where  the  defendants  were  in  pos- 
session claiming  under  a  will,  and  the  complainants  filed  a  bill 
to  have  the  will  construed,  and  for  an  accounting  and  parti- 
tion, the  court  held  that  having  acquired  jurisdiction  for  the 
purpose  of  construing  of  the  will,  it  had  authority  to  do  com- 
plete justice  between  the  parties  by  compelling  an  accounting 
and  partition." 

And  further  says: 

**When  the  questions  are  such  as  belong  to  a  court  of  equity, 
there  can  be  no  reason  for  suspending  the  proceedings  short 
of  complete  justice  between  the  parties." 
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The  same  author,  on  page  599,  in  discussing  *' partition '' 
adds  this  general  remark: 

'^In  truth,  the  limitations  attending  proceedings  in  partition 
are  constantly  weakening,  and  the  tendency  to  do  full  and  com- 
plete justice  to  the  parties  in  one  action  is  becoming  irresist- 
ible." 

In  the  case  of  Scott  v.  Guernsey,  60  Barb.,  the  court  say  at 
page  178: 

**  There  can  be  no  doubt  that  the  accounting  ordered  between 
these  tenants  in  common  was  proper  in  this  case.  This  is  not 
the  statutory  proceeding  for  partition,  but  a  suit  in  equity; 
and  therefore,  as  the  court  has  jurisdction  of  the  subject  mat- 
ter and  the  parties  in  interest,  it  is  in  accordance  with  a  well 
established  rule  that  it  should  do  complete  justice  between  the 
parties  by  disposing  of  all  questions  between  them  in  relation 
to  the  land  and  its  use.  In  the  language  of  Judge  Story,  'the 
jurisdiction  having  once  rightfully  attached,  it  shall  be  made 
effectual  for  the  purpose  of  complete  relief.'  Besides,  this  ac- 
tion is  brought  for  a  partition  and  account,  and  in  such  case 
the  latter  will  be  decreed.'* 

To  the  same  effect  is  the  language  of  the  court  in  Eosford 
y.  Menuin,  5  Barb.,  page  52,  where  it  is  said : 

"A  court  of  equity  will  not  entertain  a  bill  for  partition 
when  the  legal  title  is  disputed  or  doubtful ;  because  a  court  of 
law  is  the  proper  tribunal  to  determine  such  questions.  But 
when  the  questions  are  such  as  belong  to  a  court  of  equity,  it 
will  not  suspend  the  proceedings  without  doing  complete  juflr 
tice  between  the  parties." 

Partition  will  be  decreed. 

Chas.  J.  Hunt  and  0.  W,  Bennett,  for  the  appellants. 

Tugnum  &  Baker,  for  the  appellees. 
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TITLE  TO  LAND  SOLD  FOR  DELINQUENT  TAXES. 

[Circuit  Court  of  Lucas  County.] 

Jahbs  M.  Wolcott  v.  Elizabeth  Holland  et  al. 

Decided,  October  17,  1904. 

Delinquent  Tax  Sales — Statute  of  Limitationa  Runs  Against  Purchaser 
— From  the  Date  He  was  Entitled  to  Receive  a  Deed — Auditor's 
Deed  not  Prima  Facie  Evidence  of  Valid  Title — Regularity  of  Pro- 
ceedings must  'be  Shown, 

1.  The  statute  of  limitations  begins  to  run  against  the  purchaser  at 

delinquent  sale  from  the  day  he  was  entitled  to  present  his  cer- 
tificate to  the  county  auditor  and  reeeiye  a  deed,  that  is,  two  years 
after  the  date  of  the  sale;  and  after  twenty-one  years  from  the 
time  the  statute  begins  to  run,  without  having  demanded  such 
deed,  an  action  of  ejectment  by  the  purchaser  against  the  delin- 
quent tax  owner  is  barred,  although  the  legal  title  to  the  land  sold 
at  delinquent  tax  sale  does  not  vest  in  the  purchaser  until  the  au- 
ditor's deed  is  in  fact  executed. 

2.  The  auditor's  deed  to  a  purchaser  at  delinquent  tax  sale  is  not 

prima  facie  evidence  of  a  good  and  valid  tiitle,  as  provided  in  Sec- 
tion 2827,  unless  it  appear  that  the  preliminary  proceedings  on 
the  part  of  the  county  auditor  and  treasurer  were  regular  and  in 
conformity  with  the  statutes  governing  such  sales. 

Hull,  J.;  Haynes,  J.,  and  Parker,  J.,  concur. 

Error  to  Lucas  County  Common  Pleas  Court. 

This  is  an  action  in  ejectment,  and  a  jury  having  been  waived, 
it  was  tried  to  the  court  of  common  pleas  without  a  jury,  and 
a  finding  made  in  favor  of  the  defendants,  upon  which  a  judg- 
ment was  entered  and  the  petition  dismissed.  It  is  to  reverse 
that  judgment  that  a  petition  in  error  was  filed  in  this  court. 

The  defense  made  was  that  the  action  was  barred  by  the  stat- 
ute of  limitations;  that  the  plaintiff's  cause  of  action  had  ac- 
crued more  than  twenty-one  years  prior  to  the  commencement 
of  the  action,  and  therefore,  was  barred  under  Revised  Statutes, 
4977. 

The  plaintiff  claims  title  under  a  tax  deed  of  land  sold  at 
delinquent  tax  sale,  under  Revised  Statutes,  2877.    The  case  was 
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tried  on  an  agreed  statement  of  facts;  no  other  evidence  was 
offered  by  either  party.  It  appears  from  that  that  the  land 
was  sold  for  delinquent  taxes  at  the  courthouse  in  Toledo,  on 
January  19,  1860,  to  V.  H.  Eetcham,  and  the  tax  certificate 
showing  his  purchase  was  issued  to  him  as  provided  by  law ; 
that  Ketcham  assigned  the  certificate  for  a  valuable  considera^ 
tion  and  delivered  it  to  J.  T.  Newton,  anil  that  Newton  as- 
signed and  delivered  it  to  plaintiff.  It  appears  further  from 
the  agreed  statement  of  facts  that  on  December  14,  1882,  the 
plaintiff  presented  his  tax  certificate  to  the  auditor  of  Lucas 
county,  who,  at  the  request  of  the  plaintiff,  executed  and  de- 
livered to  him  a  tax  deed  for  the  property;  that  that  was  filed 
with  the  recorder  the  next  day  and  was  duly  recorded;  that 
neither  Eetcham,  nor  Newton,  nor  the  plaintiff,  nor  any  of 
them  has  ever  occupied  or  been  in  possession  of  the  property, 
or  paid  any  taxes  or  assessments  thereon,  except  the  amount  paid 
by  Ketcham  to  the  treasurer  of  Lucas  county  for  said  tax  cer- 
tificate. That  prior  to  January  9,  1860,  which  was  the  diate  of 
the  sale,  one  W.  W.  Wolcott  owned  the  property  in  fee  simple 
and  was  in  possession  and  occupation  of  it;  and  that  he  con- 
tinued in  the  possession,  occupation  and  control  of  it  until 
June  18,  1868,  when  he  sold  the  property  by  warranty  need  to 
George  Holland. 

This  deed  was  duly  recorded  and  said  George  Holland  occu- 
pied and  was  in  possession  and  control  of  the  property  and 
paid  all  the  taxes  and  assessments  upon  it  from  the  date  of  his 
purchase  until  his  death  in  the  year  1902,  and  from  that  time 
the  defendants,  who  are  his  heirs  at  law,  have  been  in  posses- 
sion and  control  of  and  have  occupied  the  premises  and  paid 
all  taxes  and  assessments  upon  them  down  to  the  time  of  the 
commencement  of  this  suit.  This  action  was  commenced  by  the 
service  of  summons  on  June  5,  1903,  which  was  a  few  months 
less  than  twenty-one  years  from  the  time  the  tax  deed  was 
executed  and  delivered  by  the  auditor  to  the  plaintiff. 

Under  Revised  Statutes,  2876,  the  plaintiff  or  his  predeces- 
sor was  entitled  to  a  deed  two  years  after  the  date  of  the  pur- 
chase on  January  9,  1862,  so  that  this  suit  was  commenced  a 
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few  months  more  than  forty-one  years  after  the  time  the  par- 
ties were  entitled  to  have  a  deed  executed  by  the  auditor,  upon 
the  presentation  of  the  tax  certificate.  So  that  it  appears  from 
this  statements  of  facts  that  twenty-one  years  had  not  elapsed 
by  a  few  months  from  the  time  that  the  deed  was  executed  to 
the  plaintiff  and  before  the  commencement  of  this  suit 

It  is  claimed  by  the  plaintiff  that  his  cause  of  action  did  not 
accrue  until  the  deed  was  executed  to  him  by  the  auditor;  and 
that  therefore  his  claim  had  not  been  barred  at  the  time  of  the 
commencement  of  this  action. 

It  is  claimed  by  the  defendants,  through  their  counsel,  that 
the  statute  of  limitations  began  to  run  against  the  plaintiff  at 
the  time  he  or  his  predecessor  might  have  had  the  deed  executed 
by  the  auditor,  to-wit,  two  years  after  the  sale,  which  would  be 
January  9,  1862;  and  that  the  statute  of  limitations  began  to 
run  upon  that  day,  or  the  next  day,  although  no  deed  was  in 
fact  executed  until  twenty  years  later;  and  therefore  it  is 
claimed  that  at  the  time  this  action  was  conunenced  in  June« 
1903,  the  statute  of  limitations  had  been  running  over  forty 
years,  and  that  as  a  con^aequence  of  that,  the  plaintiff's  claim 
was  barred. 

The  plaintiff  in  error  cites  the  case*  of  State  v.  Godfrey,  62 
Ohio  St.,  18,  to  sustain  his  claim  that  the  cause  of  action  did 
not  accrue  until  the  deed  was  executed.  The  first  paragraph  of 
the  syllabus  is : 

'^A  sale  of  land  at  a  delinquent  tax  sale  does  not  vest  in  the 
holder  of  a  certificate  of  purchase  at  such  sale  the  title  to  the 
property  so  sold;  but  the  holder  of  such  certificate  acquires  a 
right  to  be  invested  with  the  title  to  such  land  at  the  expira- 
tion of  two  years  from  the  sale,  if  not  redeemed." 

And  it  is  clear,  as  stated  in  this  decision  of  the  Supreme  Court 
that  the  legal  title  to  the  property  does  not  vest  in  the  purchaser 
until  the  deed  is  in  fact  executed. 

But  the  plaintiff  could  not,  by  his  own  act,  put  off  the  run- 
ning of  the  statute  of  limitations  for  this  long  length  of  time, 
or  indefinitely,  by  neglecting  to  go  to  the  county  auditor  and 
request  that  a  deed  be  executed  to  him,  which  he  had  the  right 
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to  do  two  years  after  the  date  of  the  sale,  and  authorities  are 
cited  by  the  defendants  in  error  which  sustain  that  proposition, 
especially  some  Iowa  cases.  The  case  of  LaRue  v.  King,  74 
Iowa,  288  (37  N.  W.  Rep.,  374),  is  one  of  them,  and  in  the 
second  paragraph  of  the  syllabus  this  is  found: 

"The  statute  of  limitations  begins  to  run  against  a  purchaser 
at  a  tax  sale  at  the  time  he  might  obtain  a  deed,  i.  e.,  three  years 
after  the  date  of  sale;  and  after  five  years  from  the  time 
it  begins  to  run,  not  only  is  the  tax  title  extinguished,  but  all 
rights  which  are  depending  upon  it." 

The  case  of  Hintrager  v.  Hennessy,  46  Iowa,  600,  is  in  point: 

**An  action  by  the  purchaser  at  tax  sale  to  recover  possession 
of  the  property  sold  for  delinquent  taxes  is  barred  after  the 
expiration  of  five  years  from  the  time  he  is  entitled  to  a  deed." 

The  court  say  on  page  602  of  the  opinion : 

**We  have  no  hesitation  in  holding  that  as  to  the  purchaser 
the  sale  becomes  complete  whenever  his  right  to  a  deed  becomes 
perfect,  and  that  the  statute  as  to  him  began  to  run  at  that 
time,  if  not  before.  In  other  words,  he  can  not  by  his  own  act 
or  laches  prevent  the  running  of  the  statute.  It  would  be  un- 
just or  unreasonable  to  hold  otherwise,  for  if  the  purchaser  may 
delay  taking  a  deed  for  five  years,  why  not  for  ten,  or  such  other 
period  of  time  when  he  feels  satisfied  the  owner  could  not,  owing 
to  the  lapse  of  time,  death  of  witnesses,  or  destruction  of  records 
prove  the  sale  fraudulent  or  void." 

The  contention  of  the  defendant  in  error  is  correct;  the  stat« 
ute  of  limitations  did  begin  to  run  against  the  purchaser  of  this 
property  at  tax  sale  on  the  day  that  he  was  entitled  to  present 
his  certificate  and  have  executed  to  him  a  deed,  to-wit,  on  Jan- 
uary 9,  1862.  He  could  not  by  his  own  act  or  failure  or  neg- 
lect to  present  his  certificate  postpone  for  twenty  years  the  run- 
ning of  the  statute.  If  he  might  postpone  it  for  twenty  years, 
he  could  for  thirty  years  or  for  forty.  On  the  day  that  he  be- 
came entitled  to  have  the  deed  executed  to  him,  when  he  was  by 
law  entitled  to  have  the  legal  title  vested  in  him,  so  far  as  it 
affects  the  statute  of  limitations,  it  must  be  held  that  he  then 
became  the  owner  of  the  property  and  that  his  cause-  of  action 
then  accrued.    We  think  that  this  is  sustained  by  the  authorities 
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generally.  The  case  of  Palmer  v.  Palmer,  36  Mich.,  487  (24 
Am.  Rep.,  605) ,  is  in  point.  The*  court  say  in  the  last  paragraph 
of  the  syllabus: 

**  Whatever  may  have  been  the  prejudice  formerly  against 
statutes  of  limitations,  they  are  now  regarded  as  just  and  en- 
titled to  be  fairly  construed ;  and  the  cause  of  action  should  be 
held  to  accrue  for  the  purpose  of  setting  the  statute  in  motion, 
at  least  where  no  delay  is  contemplated,  as  soon  as  the  creditor 
by  his  own  act  and  in  spite  of  the  debtor  can  make  the  demand 
payable." 


On  page  494  of  the  opinion,  the  court  says : 

tiXU^     ^^^ X    1 A    A-Ui-l-    xv:-     x^    T J     J 


We  can  not  but  think  this  to  be  sound  doctrine;  whatever 
may  have  been  the  ancient  prejudice  against  statutes  of  limita- 
tion they  are  now  regarded  as  just  and  entitled  to  be  fairly 
construed.  If  a  creditor  has  the  means  at  all  times  of  making 
his  cause  of  action  perfect,  it  would  be  unjust  and  oppressive 
to  hold  that  he  could  postpone  indefinitely  the  time  for  enforc- 
ing his  claim  by  failing  to  present  it.  He  is  really  and  in  fact, 
able  at  any  time  to  bring  an  action,  when  he  can  by  his  own 
act  fix  the  time  of  payment.  It  is  no  stretch  of  language  to 
hold  that  a  cause  of  action  accrues  for  the  purpose  of  setting 
the  statute  in  motion  as  soon  as  the  creditor  by  his  own  act,  and 
in  spite  of  the  debtor,  can  make  the  demand  payable.  It  may 
be  otherwise,  possibly,  where  delay  is  contemplated  by  the  ex- 
press terms  of  the  contract,  and  where  a  speedy  demand  would 
manifestly  violate  its  intent.  But  where  no  delay  is  contem- 
plated the  rule  is  just  and  unreasonable;  and  the  presentment 
should  be  reasonably  prompt,  or  the  creditor  should  be  subjected 
to  the  operation  of  the  statute." 

In  the  case  at  bar,  the  plaintiff  or  his  predecessor,  at  any 
time  after  January  9,  1862,  could  have  demanded  of  the  au- 
ditor the  deed  to  which  he  was  entitled,  and  have  invested  him- 
self with  the  lejral  title  to  this  property.  Parties  saw  fit  not  to 
ask  for  this  deed  for  some  reason  for  more  than  eighteen  years 
after  they  were  entitled  to  it,  and  we  think  the  case  comes 
within  the  rule  of  law  laid  down  in  this  Michigan  case,  that  at 
the  time  when  a  party  could  by  his  own  act  have  perfected  his 
title,  it  must  be  held  that  then  the  statute  of  limitations  com- 
menced to  run.  The  record  does  not  show  what  the  fact  is,  but 
it  might  be,  for  aught  that  appears  here,  that  these  defendants 
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or  their  predecessors  have  put  valuable  improvements  upon  this 
property ;  they  have  occupied  it— the  defendants  and  their  pred- 
ecessors—over forty  years,  standing  by  during  all  that  time, 
bringing  no  action  to  oust  them  from  possession.  I  say,  they 
may  have  put  valuable  buildings,  or  other  valuable  improve- 
ments upon  the  land,  and  it  would  seem  a  hard  rule  that  after 
this  long  lapse  of  time,  the  plaintiff  waiting  these  many  years 
before  procuring  his  deed  that  he  might  eject  the  defendants 
from  their  possession  at  the  end  of  forty  years. 

In  19  Am.  &  Eng.  Enc.  Law  (2d  Ed.),  193  and  194,  this  is 
stated  as  the  general  rule: 

**  Where,  however,  it  is  the  right  or  duty  of  the  claiman«t  to 
comply  with  certain  conditions  in  order  to  render  his  right  of 
action  absolute,  or  where  the  performance  of  the  condition  is 
within  his  power,  such  performance  must  be  accomplished 
within  a  reasonable  time,  and  the  statute  will  begin  to  run,  not 
from  the  time  of  actual  performance,  but  from  the  time  when  it 
was  reasonably  practicable." 

A  large  number  of  authorities  are  cited  to  sustain  the  propo- 
rtion that  the  statute  will  begin  to  run,  not  from  the  time  of 
the  actual  performance  of  this  condition,  but  from  the  time 
when  it  was  reasonably  practicable;  and  the  time  in  this  case 
was,  of  course,  when  parties  might  have  demanded  this  deed. 
There  is  nothing  to  excuse  the  delay.  If  the  record  disclosed 
anything  that  prevented  delivery,  a  different  question  might 
arise;  but  nothing  of  that  kind  appears;  and  in  the  absence  of 
anything  of  that  kind,  the  statute  of  limitations,  in  our  judg- 
ment, would  begin  to  run  on  the  day  that  the  right  accrued 
to  demand  the  deed.  It  seems  to  us  that  this  is  the  only  fair 
and  just  rule.  Statutes  of  limitations  were  anciently  held  in 
disfavor  somewhat  by  the  courts ;  but  this  is  no  longer  true  and 
they  are  now  regarded  rather  as  statutes  of  repose ;  and  where 
a  case  comes  fairly  within  the  limitation  laid  down  by  the 
statute,  it  should  be  enforced  by  the  courts.  Such  statutes  are 
for  the  purpose  of  cutting  off  stale  claims  and  preventing  par- 
ties from  standing  by  for  forty  or  fifty  years  and  then  under- 
taking to  assert  their  claims,  after  it  has  become  impossible  on 
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account  of  the  death  of  witnesses  or  for  other  cause  to  make  a 
defense. 

In  our  judgment,  therefore,  this  claim  was  barred  by  the  stat- 
ute of  limitations  at  the  time  of  the  commencement  of  this  ac- 
tion. 

We  are  of  the  opinion  further  that  the  plaintiff  was  not  en- 
titled to  recover  in  this  case  for  another  reason.  The  finding 
of  fact  shows  the  date  of  the  sale  and  the  day  that  the.  certifi- 
cate was  presented  to  the  auditor  and  the  deed  delivered,  but 
there  is  no  finding  and  no  evidence  as  to  the  preliminary  steps 
required  by  the  statute  before  the  sale  for  delinquent  taxes 
could  be  legally  made.  The  introduction  of  the  tax  deed  itself 
under  Revised  Statutes,  2877,  does  not  make  a  prima  facie  case, 
and  is  not  su£Scient  to  establish  a  good  title  in  the  plaintiff. 
The  statute  is  as  follows: 

**The  deed  so  made  by  the  auditor  shall  vest  in  the  grantee, 
his,  or  their  heirs  and  assigns  a  good  and  valid  title  both  in 
law  and  in  equity,  and  shall  be*  received  in  all  courts  as  prima 
facie  evidence  of  a  good  and  valid  title  in  said  grantee,  his  heirs 
and  assigns. '' 


In  our  judgment  a  deed  executed  under  this  statute  does 
not  make  a  prima  facie  showing  of  a  good  and  valid  title,  un- 
less it  is  also  shown  that  the  proceedings  prior  to  that  time 
on  the  part  of  the  auditor  and  treasurer  have  been  regular  and 
in  conformity  with  the  statutes  governing  tax  sales;  and  that, 
therefore,  there  being  no  showing  made  in  this  case  as  to  the 
regularity  of  the  proceedings,  no  title  was  proven;  not  even  a 
prima  facie  showing  of  title  in  the  plaintiff  was  made  in  the 
case.  In  the  case  of  forfeited  lands  for  non-payment  of  taxes 
where  they  have  been  sold  at  treasurer's  sale  the  language  of 
the  statute  is  different,  and  there  the  deed  itself  makes  a  prima 
fa<^ie  case.  The  statute  (Revised  Statutes,  2877)  says:  ''The  deed 
so  made  by  the  auditor  shall  vest  in  the  grantee,"  etc.,  and  it 
has  been  held  by  the  Supreme  Court  that  the  phrase,  ''so  made," 
is  to  be  interpreted  as  made  according  to  the  provisions  of  the 
preceding  section,  governing  the  sale  of  land  for  taxes  and  pro- 
viding in  what  cases  the  auditor  shall  have  the  power  and  an- 
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thority  to  make  a  deed,  and  what  steps  must  be  taken  before  he 
has  the  authority  to  make  a  deed  to  a  purchaser  at  tax  sale,  etc. 
In  the  case  of  JoTies  v.  Devore,  8  Ohio  St.,  430,  the  Supreme 
Court  in  the  syllabus  say: 

'  *  A  valid  sale  and  conveyance  of  lands  by  the  county  auditor 
for  the  non-payment  of  taxes,  bars  all  pre-existing  rights  of 
dower,  inchoate  or  perfect. 

** Section  39  of  the  act  of  March  23,  1840  (38  O.  L.,  77), 
'prescribing  the  duties  of  county  auditors'  does  not  make  the 
deed  of  the  county  auditor  prima  facie  evidence  of  a  valid  title, 
unless  it  be  shown  to  have  been  made  in  pursuance  of  author- 
ity given  by  law.  Lessee  of  Carlisle  v.  Longworth,  5  Ohio,  369, 
foUowed." 

The  court  say  on  page  432  (in  this  case  the  tax  sale  was  set 
up  in  the  answer) : 

'*No  state  of  facts  is  averred  in  the  pleading  which  would 
authorize  the  county  auditor  to  sell  and  convey  the  premises. 
It  is  not  alleged  that  a  tax  was  legally  assessed  upon  the  prem- 
ises, that  a  delinquency  occurred  in  the  pajTnent  of  taxes,  or 
that  notice  of  the  sale  was  given  by  advertisement." 

And  that  is  true  of  the  case  at  bar;  no  allegations  of  that 
kind  appear  in  the  petition  and  no  statement  of  that  kind  ap- 
pears in  the  statement  of  facts.    The  court  proceeds: 

**In  short,  neither  the  authority  of  the  officer,  nor  the  acts 
done  under  it,  are  shown;  and  courts  will  not  raise  a  presump- 
tion in  behalf  of  an  officer  intrusted  with  the  power  to  sell  and 
for  the  non-payment  of  taxes,  to  cover  any  radical  defect  in 
his  proceedings.'' 

Farther  along  in  the  opinion  on  this  subject  the  court  cited 
with  approval  the  ease  of  Carlisle  v.  Longworth,  5  Ohio,  368, 
369,  and  say: 

**  Where  it  was  held  that  a  deed  from  the  county  auditor  for 
lands  sold  for  taxes  can  not  be  received  in  evideniJe  without 
transcripts  of  the  various  records  of  the  proceedings  upon  which 
the  sale  was  founded. 

**The  act  of  1825,  to  which,  in  this  case,  the  court  gave  a 
construction,  after  specifying  the  preliminary  proceedings  which 
should  authorize  the  making  of  a  deed,  proceeded,  in  Section  9> 
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to  declare  the  effect  of  the  deed  so  made,  in  the  following  terms : 
*The  deed  made  by  the  county  auditor  as  hereinbefore  specified, 
shall  be  received  in  all  the  courts  as  prima  fade  evidence  of  a 
good  and  valid  title  in  the  purchaser/  etc.  In  regard  to  the 
effect  of  this  section,  the  court  said:  'The  Legislature  does  not 
say  that  a  deed  made  by  the  county  auditor  shall  be  received  as 
prima  facie  evidence  of  a  good  and  valid  title,  but,  ^Uhe  deed," 
*'as  hereinbefore  specified.*'  '  In  other  words  the  deed  made  by 
the  auditor  in  pursuance  of  this  act  This  is  the  manifest  in- 
tention. ' ' 

On  page  434  in  discussing  this  act,  the  act  as  it  was  when 
this  decision  was  iiendered  and  as  it  is  noW,  the  court  say : 

**But,  it  is  probable  from  an  auditor's  deed  which  we  find 
among  the  papers  of  the  case  (and  which  bears  date  May  12, 
1851,  and  purports  to  be  founded  on  a  sale  made  on  account 
of  the  taxes  of  1841  and  1842),  that  the  defendant's  title  was 
acquired  under  the  act  of  1840. ' ' 

Our  act  as  it  is  now: 

*'So  far  as  the  effect  of  the  auditor's  deed  is  concerned,  the 
terms  of  this  act  are  quite  similar  to  those  of  the  act  of  1825. 
The  act  of  1840,  *  prescribing  the  duties  of  county  auditors,' 
(Swan,  New  Ed.,  62),  after  specifying  the  preliminary  acts  to 
be  done,  and  how,  when,  and  under  what  circumstances  the  deed 
shall  be  made  by  the  auditor,  thus  declares  the  deed." 

The  court  then  quotes  the  statute  and  continues: 

**Here  it  is  apparent  that  the  deed  which  is  to  be  *  received 
in  all  cases  as  primu  facie  evidence  of  a  good  and  valid  title'  is 
one  which  shall  vest  in  the  grantee,  his  or  her  heirs  or  assigns, 
a  good  and  valid  title,  both  in  law  and  equity.  It  could  not 
have  been  intended  to  give  such  effect  to  a  deed  made  by  a 
county  auditor  without  authority.  The  language  is,  *the  deed 
so  made  by  the  auditor,  shall  vest,'  etc.  The  abverb  *so'  in  this 
connection,  can  only  mean  *as  hereinbefore  specified'  which  was 
the  exact  language  of  the  act  of  1825.  The  construction  which 
was  given  to  this  latter  act  in  1832,  was  known  to  the  Legisla- 
ture of  1840,  and  it  is  to  be  presumed  that  that  body,  in  using 
terms  of  precisely  the  same  import,  intended  them  to  receive  a 
similar  construction.  We  hold,  therefore,  that  by  the  act  of 
1840,  the  deed  of  the  county  auditor  neither  vests  a  good  and 
valid  title  in  the  grantee,  nor  is  it  prima  facie  evidence  of  such 
valid  title,  unless  it  be  shown  to  have  been  made  in  pursuance 


CIRCUIT  COURT  REPORTS— NEW  SERIES.        613 

1904-6.  ]  Lucas  County. 

of  authority  given  by  law.  And  as  the  answer  in  this  case  does 
not  state  facts  sufficient  to  show  such  authority,  the  plaintiflE's 
demurrer  must  be  sustained." 

In  35  Ohio  State  Reports  are  three  cases  bearing  upon  the 
question.  In  Rhodes  v.  Ounn,  35  Ohio  St.,  387,  the  court  say 
in  the  syllabus,  fourth  paragraph: 

"A  tax  deed  executed  under  the  act  of  March  23,  1840  (1 
Curwen,  630),  is  not,  without  other  evidence  than  the  deed  it- 
self, prima  facie  evidence  of  the  validity  of  the  tax  sale;  nor 
will  the  destruction  of  the  records  in  the  office  of  the  county 
auditor  relating  to  such  sale  warrant  the  presumption  of  its 
validity." 

On  page  395  of  the  opinion,  the  court  cite  with  approval 
Jones  V.  Devore,  8  Ohio  St.,  430,  and  say : 

*'That  a  tax  deed  executed  under  the  act  in  question  is  not, 
of  itself,  prima  facie  evidence  of  the  validity  of  the  sale,  was 
decided  in  Jones  v.  Devore,  8  Ohio  St.,  430." 

Speaking  of  the  case  then  under  consideration,  the  court 
says  a  little  farther  along  on  the  same  page : 

**No  evidence  was  given  to  show  a  compliance  with  these  pro- 
visions of  the  statute.  The  destruction  of  the  records  in  the 
office  of  the  county  auditor  did  not  destroy  the  evidence  to  be 
found  in  the  office  of  the  auditor  of  state,  and  in  the  newspaper 
in  which  the  delinquent  list  and  notice  were  published,  if  such 
application  was  made.  Nor  was  it  shown  that  such  evidence  was 
not  attainable." 

• 

This  was  a  holding  in  short  that  it  was  necessary,  notwith- 
standing the  deed,  to  show  that  the  preliminary  steps  had  been 
regular  and  according  to  law.  We  do  not  think  that  Revised 
Statutes,  2880,  which  was  referred  to  by  counsel  in  their  brief, 
applies  to  this  question.  That  provides  in  case  the  title  is  de- 
fective the  purchaser  shall  not  lose  what  he  has  paid  out  at  the 
tax  sale,  but  shall  have  his  purchase  money  back,  with  interest 
and  penalty.  But  in  this  case  there  is  no  evidence  as  to  the 
amount  of  the  purchase  price  and,  in  fact,  no  relief  is  asked 
along  that  line,  no  equitable  relief  is  asked,  and  by  the  judg- 
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ment  of  the  court  below  the  title  of  the  defendants  was  quietea 
as  against  the  plaintiff,  as  we  observe  from  the  decree. 

We  think  that  under  these  authorities  it  is  clear  that  a  deed 
executed  under  Bevised  Statutes,  2877,  does  not  make  a  prima 
facie  case  of  title ;  as  the  Supreme  Court  say,  it  is  only  the  deed 
**so  made,"  to-wit,  the  deed  made  according  to  the  provisions 
of  the  preceding  section.  A  showing  must  be  made  that  the 
taxes  assessed  were  properly  assessed  and  properly  advertised 
for  sale;  that  they  were  sold  according  to  law;  that  all  of  the 
other  steps  were  taken  necessary  to  make  a  valid  sale.  No 
showing  of  that  kind  whatever  was  made  in  this  case,  but  sim- 
ply the  fact  that  the  deed  was  delivered  to  the  plaintiff.  The 
record  does  not  show  title  to  the  property  in  the  plaintiff.  And 
for  this  reason,  as  well  as  that  the  action  is  barred  by  the  stat- 
ute of  limitations,  the  judgment  of  the  court  of  common  pleas 
against  the  plaintiff  and  in  favor  of  the  defendants  was  correct, 
and  will  be  affirmed. 

0,  P.  Thompson  and  F.  A.  Baldwin,  for  plaintiff  in  error. 

King  &  Tracy  and  E.  W,  Lloyd,  for  defendants  in  error. 


mnmY  rbsultinc  noM  a  DErEcnvE  board  walk. 

[Circuit  Court  of  Huron  County.] 

Jennie  Peat  v.  Cmr  op  Nobwalk. 

Decided,  November  13,  1903. 

Negligence-Oharge  of  Court-^Where  Testimony  Tends  to  Bhow  Oon^ 
trilmtory  Negligence — Defective  Sidetoalk, 

1.  In  an  action  for  damans  an  account  of  an  injury  resulting  from 

negligence,  it  Is  not  error  to  charge  the  Jury  that  to  entitle  the 
plaintiff  to  recover  the  Jury  must  find  from  a  preponderance  of 
the  evidence  that  the  plaintiff  waa  without  fault,  where  evidence 
has  been  introduced  tending  to  ahow  contributory  negligence. 

2.  A  presumption  of  negligence  does  not  arise  under  a  petition  which 

alleges  that  the  plaintiff  was  injured  while  walking  upon  a  side- 
walk which  was  out  of  repair, 
o.  The  plaintiff,  while  walking  upon  a  board  sidewalk,  was  tripped  and 
fell  and  was  injured  by  the  flying  up  of  a  loose  board,  upon  the  op- 
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poslte  end  of  whlcli  her  oompanlon  had  stepped.  Held;  Thftt  it  was 
not  error  to  charge  In  such  a  case,  that  "if  you  find  from  the  evi- 
dence that  the  sidewalk  at  the  place  where  the  plalntifC  claims  to 
have  fallen  was  out  of  repair  and  unsafe  and  dangerous,  and  so  ap- 
peared to  persons  of  ordinary  intelligence  passing  along  or  over 
the  same,  it  was  the  duty  of  plaintiff  to  exercise  ordinary  care  to 
avoid  injury,  and  in  that  case  the  burden  is  upon  her  to  show  by 
a  preponderance  of  the  evidence  that  she  exercised  such  care." 


'Hjjiaj,  J. ;  Pabkeb^  J,,  and  Haynes,  J.,  concur. 

Error  to  Court  of  Common  Pleas  of  Huron  County. 

This  case  comes  into  this  court  on  petition  in  error  to  reverse 
the  judgment  of  the  court  of  common  pleas.  No  complete  tran- 
script of  the  evidence  is  brought  into  this  court,  but  it  asked  that 
the  judgment  be  reversed  because  of  error  committed  by  the 
court  in  charge  to  the  jury. 

The  plaintiff  brought  her  action  against  the  city  of  Norwalk 
to  recover  for  personal  injuries  she  sustained,  as  she  claims,  on 
account  of  a  defective  sidewalk.  She  avers  in  her  petition  that 
the  sidewalk  led  out  to  the  cemetery  and  was  out  of  repair  in 
that  the  stringers  were  rotten  and  the  nails  thereby  had  become 
loosened,  and  that  as  she  was  walking  upon  it  one  afternoon  with 
another  lady,  her  companion  stepped  upon  the  end  of  one  of  the 
loose  planks  and  it  tipped  up  and  the  plaintiff  was  thrown  down 
and  fell  upon  the  sidewalk  and  was  injured. 

The  jury  returned  a  verdict  in  favor  of  the  city.  The  bill  of 
exceptions  cites  that  on  the  trial  of  the  cause,  the  plaintiff  and 
defendant  having  each  offered  evidence  to  the  jury  tending  to 
prove  all  the  issues  on  their  respective  parts  to  be  maintained, 
but  not  suflScient  to  authorize  the  court  to  determine  that  the 
evidence  raised  a  presumption  of  the  plaintiff's  contributory 
negligence,  the  plaintiff,  in  writing,  asked  the  court  before  ar- 
gument to  give  to  the  jury  certain  instructions,  etc.,  and  this 
is  all  we  have  as  to  the  evidence. 

The  plaintiff  alleges  in  her  petition  that  she  was  ignorant  of 
the  fact  that  the  sidewalk  was  out  of  repair  when  she  walked 
upon  it,  that  she  had  no  knowledge  of  its  being  out  of  repair. 

The  defendant  averred  in  its  answer,  among  other  things, 
that  the  plaintiff  was  guilty  of  contributory  negligence  which 
caused  the  injury ;  and  according  to  the  bill  of  exceptions  there 
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was  evidence  tending  to  sustain  this  claim  on  the  part  of  the 
city,  as  the  bill  recites  that  each  party  offered  evidence  tending 
to  prove  all  the  issues  on  their  respective  parts  to  be  main- 
tained, but  not  sufiScient  evidence  to  warrant  the  court  in  hold- 
ing, as  a  matter  of  law,  that  there  was  a  presumption  raised 
that  plaintiff  was  guilty  of  contributory  negligence. 

The  court  charged  the  jury  as  follows,  which  it  is  claimed 
was  error: 

"To  entitle  the  plaintiff  to  a  verdict,  you  must  find  from  a 
preponderance  of  the  evidence  that  the  injury  received  by  her 
was  caused  by  some  negligence,  tihat  is,  some  lack  of  ordinary 
oare  on  the  part  of  some  of  the  city's  ofScers  or  agents,  whose 
duty  it  was  to  care  for  the  sidewalk  in  question  in  this  case, 
and  that  such  lack  of  ordinary  care  was  the  proximate  cause  of 
the  plaintiff's  injury,  and  that  the  plaintiff  herself  was  without 
fault." 

The  case  was  not  argued  very  fully,  but  we  understand  it  is 
claimed  that  by  this  instruction  the  jury  were  instructed  that 
the  burden  was  on  the  plaintiff  to  show  by  a  preponderance  of 
the  evidence  that  she  was  not  negligent.  We  do  not  think  that 
this  instruction  should  be  so  construed. 

It  starts  out  by  saying,  *  *  To  entitle  the  plaintiff  to  a  verdict, 
you  must  find  from  a  preponderance  of  the  evidence  that  the 
injury  was  received  on  account  of  some  negligence  on  the  part 
of  the  city,*'  etc.,  and  then  it  closes  with  the  expression,  "and 
that  the  plaintiff  herself  was  without  fault.''  That  is,  you 
must  find  "from  a  preponderance  of  the  evidence  that  the 
plaintiff  was  without  fault." 

There  had  been  evidence  introduced  on  both  sides  on  this 
issue,  and  it  was  to  be  determined  by  a  preponderance  of  the 
evidence  like  any  other  issue  in  the  case,  and  tiie  court  said  in 
another  part  of  the  charge  that  the  burden  was  on  the  city,  un- 
less plaintiff  came  within  the  exception,  to  show  that  plaintiff 
was  guilty  of  contributory  negligence. 

The  court  said  to  the  jury: 

"The  burden  is  upon  the  plaintiff  in  the  first  instance  to 
show  the  defendant's  negligence  in  the  respect  and  with  the 
result  alleged  in  the  petition.  To  show  the  plaintiff's  contribu- 
tory negligence  the  burden  is  on  the  defendant,  unless  from  the 
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evideince  of  the  plaintiff,  a  presumption  of  her  negligence  arises, 
in  whieh  event  the  burden  is  on  the  plaintiff  to  remove  that  pre- 
sumption.'* 

This  is  according  to  the  rule  laid  down  by  the  Supreme  Court 
of  this  state,  and  considering  that  in  connection  with  the  in- 
struction complained  of,  we  are  of  the  opinion  that  there  was 
no  error  in  the  charge  of  the  court  as  far  as  this  point  is  con- 
cerned to  the  prejudioe  of  the  plaintiff  below.  A  charge  must 
be  considered  as  a  whole  and  not  in  fragments. 

This  instruction  is. also  complained  of: 

"If  you  find  from  the  evidence  that  the  sidewalk  at  the  place 
where  the  plaintiff  claims  to  have  fallen  was  out  of  repair  and 
unsafe  or  dangerous  and  so  appeared  to  persons  of  ordinary  in- 
telligence in  passing  along  or  over  the  same,  it  was  the  duty  of 
the  plaintiff  to  exercise  ordinary  care  to  avoid  injury,  and  in 
that  case  the  burden  of  proof  is  upon  her  to  show  by  a  pre- 
ponderance of  the  evidence  that  she  exercised  such  care.'* 

It  is  complained  that  this  imposed  upon  the  plaintiff  the  bur- 
den of  showing  that  she  exercised  ordinary  care,  or  the  burden 
of  showing  that  she  was  not  guilty  of  contributory  negligence. 

It  is  claimed  by  counsel  for  the  defendant  that  under  the 
petition  the  presumption  arises  that  she  was  guilty  of  contribu- 
tory negligence  because  she  alleged  that  she  was  walking  upon 
this  walk  and  that  it  was  out  of  repair. 

We  do  not  think,  however,  that  the  petition,  as  drawn,  raises 
the  presumption  that  she  was  guilty  of  contributory  negligence. 
She  was  not  bound  to  allege  that  she  was  without'  fault  or  negli- 
gence, as  stated  by  the  Supreme  Court  (Brumbaugh  v.  Chap- 
man, 45  Ohio  St.,  368,  376).  We  are  of  the  opinion  that  this 
instruction  was  not  erroneous. 

The  plaintiff  averred  in  her  peition  that  she  was  walking  up- 
on this  sidewalk,  that  it  was  out  of  repair,  and  that  a  board  flew 
up  as  the  other  lady  stepped  upon  it  and  she  was  tripped  and 
fell  down.  According  to  this  allegation  she  must  of  course  have 
been  walking  upon  the  walk  when  injured. 

The  court  said  to  the  jury  that  it  was  the  duty  of  the  plaint- 
iff to  exercise  ordinary  care  to  avoid  injury.  There  can  be  no 
objection  taken  to  that.    The  court  further  said: 
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* '  If  you  find  from  the  evidence  that  the  sidewalk  at  the  place 
where  the  plaintiff  claims  to  have  fallen  was  out  of  repair  and 
unsafe  or  dangerous  and  so  appeared  to  persons  of  ordinary  in- 
telligence passing  along  or  over  the  same,  it  was  the  duty  of  the 
plaintiff  to  exercise  ordinary  care  to  avoid  injury,  and  in  that 
case  the  burden  of  proof  is  upon  her  to  show  by  a  preponder- 
ance of  the  evidence  that  she  exercised  such  care.'' 

In  our  judgment  this  was  correct. 

We  think  that  if  plaintiff  went  upon  a  walk  that  was  plainly 
out  of  repair  and  dangerous,  and  appeared  so  to  persons  of  ordi- 
nary intelligence,  which  would  be  presumed  to  include  her,  if 
she  went  deliberately  upon  a  walk  that  was  so  out  of  repair  and 
dsangerous,  that  then  the  burden  was  upon  her  to  show  that  she 
exercised  ordinary  care  not  only  while  she  was  walking  upon 
such  a  sidewalk  where  she  had  put  herself,  but  that  she  exer- 
cised ordinary  care  in  going  upon  such  walk  in  the  first  place. 

If  the  circumstances  and  surroundings  were  such  as  men- 
tioned in  Schaefler  v.  Sandusky,  33  Ohio  St.,  246,  so  that  she 
might  have  easily  avoided  this  piece  of  dangerous  walk,  it  was 
her  duty  to  go  around  it  and  not  go  upon  the  walk,  and  if  a 
person  walking  upon  a  street  in  the  daytime,  as  in  this  case, 
deliberately  goes  upon  a  piece  of  walk  that  is  palpably  and 
apparently  dangerous  and  out  of  repair,  the  burden  is  upon 
him  to  show  that  in  so  doing,  he  exercised  ordinary  care. 

In  Schaefler  v.  Swndtisky,  supra,  the  Supreme  Court  say: 

'*A  person  who  voluntarily  attempts  to  pass  over  a  sidewalk 
of  a  city,  which  he  knows  to  be  dangerous  by  reason  of  ice  upon 
it  which  he  might  easily  avoid,  can  not  be  regarded  as  exercising 
ordinary  prudence,  and,  therefore,  can  not  maintain  an  action 
against  the  city  to  recover  for  injuries  sustained  by  falling  up- 
on the  ice,  even  if  the  city  would  otherwise  have  been  liable." 

We  think  that  the  charge  of  the  court  was  as  favorable  to  the 
plaintiff  as  she  was  entitled  to,  and  finding  no  error  in  the 
record  the  judgment  will  be  affirmed. 

Sherman  Gulp  and  C.  P.  &  L,  W.  Wickham,  for  plaintiff  in 
error. 

E,  G,  Martin,  City  Solicitor,  and  McKnighi  &  Thomas,  for 
defendant  in  error. 
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APPLICATION  OP  CHARGE  TO  THE  TESTIMONY. 

[Hamilton  County  Circuit  Court.] 

Ada  Wuest,  a  minor,  bt  Chables  Wuest,  her  next  friend, 

V.  The  BAiiTiMOBE  &  Ohio  Southwestern  Railroad 

Co.  and  The  Cincinnati  Traction  Co. 

Decided,  February  13,  1905. 

Charge  of  Court — Yariation  of  Statement  of  the  Testimonv — ReverHb'U 
Error,  When — Verdict  Assessing  Inadequate  Damages, 

The  fact  that  juries  are  alert  to  catch  the  least  note  from  the  pre- 
siding Judge  as  to  his  view  of  the  dominant  questions  in  the 
case,  renders  it  of  first  importance  where  the  Judge  undertakes 
to  state  the  testimony  in  his  charge,  that  he  state  it  correctly;  a 
substantial  variation  in  his  statement  as  to  the  testimony  relating 
to  a  controlling  issue  is  ground  for  reversal. 

Gipfen,  J. ;  Jelke,  J.,  and  Swing,  J.,  ooncur. 

It  seems  too  bad  to  have  to  reverse  a  case  which  has  been 
80  carefully  and  for  the  most  part  correctly  tried  below.  The 
trial  judge  in  overruling  the  motion  for  a  new  trial  seems  to  have 
been  impressed  as  we  are,  that  the  recovery  is  very  small,  proba- 
bly too  small,  for  the  injury  received. 

It  was  manifest,  from  the  amount  of  the  verdict,  that  the 
jury  found  that  the  hernia  from  which  Ada  Wuest,  the  plaintiff, 
was  suffering,  was  congenital,  and  not  caused  by  the  accident 
This  is  one  of  the  most  strenuously  fought  issues  of  fact  in  the 
case. 

In  the  course  of  his  charge,  on  page  371  of  the  record,  the 
trial  judge  said : 

**  There  has  been  testimony  as  to  the  nature  of  the  rupture 
complained  of  in  this  particular  case ;  testimony  tending  to  show 
that  it  is  what  the  experts  call  congenital,  by  which  the  experts 
for  the  defendants,  who  have  all  testified  that  it  was  in  their 
opinion  congenital  rupture,  mean  that  it  was  a  rupture  existing 
at  the  time  of  the  birth  of  the  child,  or  that  the  child  was  bom 
with  a  predisposition  to  just  such  a  rupture  in  that  place,  that 
part  of  the  body.  I  need  not  go  into  the  details  of  the  testimony 
on  that  subject,  but  I  charge  you  that  if  you  should  find  that  it 
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was  not  con^nital  in  that  sense  that  the  mptnre^  an  actual 
rupture,  did  not  exist  at  the  time  of  the  birth,  and  that  there 
was  not  a  predisposition  to  such  rupture  at  the  birth  of  the 
child,  and  should  find  from  the  greater  weight  of  the  evidence- 
that  the  rupture  was  caused  by  that  accident,  you  will  award 
to  the  plaintiff  such  damage  as  would  seem  to  you  to  be  reason- 
able compensation  to  her  for  such  an  injury/' 

It  is  not  only  proper,  but  it  is  the  duty  of  the  trial  judge  to 
apply  his  charge  to  the  testimony  of  the  witnesses.  This  is  a 
delicate  task  and  one  hard  to  perform  without  giving  undue 
prominence  to  part  of  the  testimony,  and  without  indicating  to 
the  jury  the  view  of  the  court  on  that  particular  issue  of  fact. 

We  know  that  juries  are  alert  to  catch  the  least  note  from 
the  presiding  judge  as  to  his  view  on  important  issues;  hence 
the  importance  can  not  be  exaggerated  of  a  correct  statement  of 
the  testimony  where  the  court  undertakes  to  state  the  same  in 
the  course  of  its  charge. 

The  statement  above  referred  to,  that  all  the  experts  had  testi- 
fied that  it  was  in  their  opinion  congenial  rupture,  slightly 
overstates  the  testimony,  as  disclosed  by  the  record  in  this  re- 
gard. 

Dr.  Bonnifield,  one  of  the  experts,  expressly  testified  that  he 
could  not  tell,  and  yet,  the  trend  of  his  testimony  might  well 
lead  one  to  infer  that  the  balance  of  his  judgment  was  that  way. 

It  is  unfortunate  that  this  slight  inaccuracy  occurred  on  a 
matter  so  vital  in  the  trial  of  the  case,  but  we  think  it  consti- 
tuted sufficient  prejudicial  error  to  require  a  reversal.  We  are 
reassured  in  our  conclusion  by  the  general  impression  that  the 
recovery  was  inadequate  and  trust  that  a  reasonable  addition 
to  the  amount  named  in  the  verdict  will  end  this  litigation. 

Theodore  Horstman,  for  plaintiff  in  error. 

A.  W.  Ooldsmith  and  Miller  Outcalt,  contra. 
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BIAS  AND  PREJUDICE  AND  CONTEMPT  PROCEEDINGS. 

[Circuit  Court  of  Sandusky  County.] 
James  Hunt  v.  State  op  Ohio. 

Decided,  December  10,  1904. 

DiaqtiaHtlcation  of  Judge— And  Means  of  Obtaining  a  Qualified  Judge 
— Affidavits  of  Bias  and  Prejudice — Facts  Constituting  Need  not 
he  Set  Forth— Contempt  Proceedings — Statute  can  not  he  Modified 
by  Rule  of  Court— Difficulty  of  Securing  Conviction  of  Perjury — 
Filing  of  Affidavit  in  Contempt  Proceedings  not  Contempt  Per  Se 
— Violation  of  Non-Penal  Statute  or  Rule  of  Court  not  Contempt, 
Whenr— Other  Questions  Relating  to  Contempt  Proceedings — Pre- 
sumption of  Innocence— Revietcing  Court  Confined  to  the  Record, 

1.  Section  550,  Revised  Statutes,  sets  forth  primarily  the  grounds  of 

disqualification  of  a  judge,  and  secondarily  themeane  to  be  pur- 
sued to  obtain  a  Judge  who  is  not  disqualified,  and  applies  to  all 
the  common  pleas  judges  of  th-e  state. 

2.  The  right  to  file  an  affidavit  of  bias  and  prejudice  against  a  com- 

mon pleas  judge  under  Section  550  is  not  limited  to  cases  where 
all  the  Judges  of  the  subdivision  are  disqualified;  but  on  the 
contrary,  where  sufficient  affidavit  has  been  filed  against  a  par- 
ticular judge,  he  is  thereby  disqualified  from  acting,  and  another 
judge  of  the  subdivision  must  be  brought  in,  unless  all  such 
judges  are  disqualified,  in  which  case  judp''^  '^utside  the  sub- 
division may  be  drawn  upon. 

3.  Section  550,  providing  for  the  disqualification  of  a  Judge  for  bias 

or  prejudice,  applies  to  a  contempt  proceeding,  fAnuded  on  al- 
leged act  of  contempt  committed  under  circumstances  requiring 
written  charge  and  trial,  although  the  judge  against  whom  the 
affidavit  is  filed  is  a  judge  of  the  court  in  which  tha  onntempt  is 
charged  to  have  been  committed. 

4.  A  statute  can  not  be  modified  in  any  way  by  a  rule  of  court;  and 

in  so  far  as  such  rule  conflicts  with,  or  purports  to  enlarse  or 
restrict  the  operation  of  the  statute,  it  is  invalid. 

5.  The  facts  constituting  bias  or  prejudice  on  the  part  of  a  common 

pleas  judge  are  not  required  to  be  set  forth  in  an  affidavit  filed 
under  Section  550;  an  affidavit  setting  fojth  the  statutory  grounds 
of  disqualification  in  the  language  of  the  statute,  is  sufficient. 
Hence,  a  rule  of  court  requiring  that  every  affidavit  filed  under 
said  section  shall  specifically  set  forth  the  facts  constituting  the 
bias  or  prejudice  of  the  judge,  and  further  providing  that  every 
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affldaylt  not  in  conformity  therewith  fihall  be  stricken  from  the 
files,  ifi  invalid. 

6.  The  difficulty  or  impossibility  of  securing  a  conviction  for  perjury, 

based  upon  a  false  affidavit  of  bias  or  prejudice  which  does  not 
set  forth  specifically  the  facts  constituting  bias  or  prejudice,  is 
not  sufficient  to  require  the  courts  to  construe  Section  550  as 
requiring  that  such  facts  be  set  forth  in  such  an  affidavit..  The 
remedy,  in  such  case,  is  with  the  Legislature,  and  not  with  the 
courts. 

7.  Where  the  contempt  of  court  charged  is  not  committed  in  the  pres- 

ence of  the  Judge,  nor  at  a  time  when  court  is  in  session,  written 
charges  against  the  personis  so  offending  must  be  filed  as  required 
by  Section  5641;  and  the  overruling  of  a  motion  to  require  such 
charges  to  be  prepared  in  writing  and  filed,  is  reversible  error. 

8.  The  filing  of  an  affidavit  of  bias  or  prejudice  against  a  common 

pleas  Judge  in  a  contempt  proceeding,  under  favor  of  Section 
550,  is  not  contempt  of  court  per  se. 

9.  Where  one  in  good  faith  is  pursuing  in  an  orderly  way  and  in- 

offensive manner  what  he  supposes  to  be  his  rights  in  a  court 
of  Justice,  he  is  not  guilty  of  contempt  of  court  if  he  falls  into 
error  and  violates  either  a  rule  of  court  or  non-penal  statute;  to 
constitute  contempt  in  such  case  there  must  be  something  in  the 
manner  of  doing  the  thing  charged,  or  something  in  the  circum- 
stances under  which  it  is  done  that  is  disrespectful  to  the  court, 
or  a  hindrance  to  the  administration  of  the  affairs  of  the  court, 
and  the  act  must  also  be  done  willfully  and  for  an  illegitimate  or 
improper  purpose. 

10.  The  mere  failure  to  comply  with  a  statute  and  rule  of  court  re- 
quiring that  all  affidavits  of  bias  or  prejudice  filed  against  a 
Judge  shall  specifically  set  forth  the  facts  constituting  the  bias  or 
prejudice  referred  to,  is  not  contempt  per  se. 

11.  Bias  or  prejudice  are  states  of  mind;  they  are  not  only  ultimata 
facts,  but  are  also  primary,  elementary,  and  initial  facts,  which 
are  not  susceptible  of  a  statement  specifically  showing  the  facts 
which  constitute  them.  Hence,  a  rule  of  court  requiring  an 
affidavit  filed  under  Section  550  to  contain  such  a  statement,  calls 
for  an  impossibility,  and  is  nugatory. 

12.  Neither  an  attorney  nor  his  client,  who  in  good  faith  believe  that 
a  rule  of  court  circumscribes  their  rights  given  them  by  law,  are 
guilty  of  contempt  of  court  by  proceeding  under  ordinary  legal 
methods  and  in  a  respectful  manner,  to  test  the  validity  of  such 
rule. 

13.  A  reviewing  court  will  not  go  outside  the  record  to  determine 

whether  there  is  matter,  other  than  that  contained  In  the  record, 
which  will  support  a  charge  of  contempt  of  court. 
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14.  Contempt  proceedings  are  quasi  criminal  in  their  nature,  and  all 
the  presumptions  are  in  favor  of  the  innocence  of  the  persons 
charged;  and  a  judge  who  is  considering  a  contempt  proceeding 
based  upon  an  affidavit  of  bias  or  prejudice  filed  against  him  in 
the  language  of  Section  550,  under  circumstances  requiring  writ- 
ten charges  and  trial,  can  not  take  into  consideration  and  use 
as  evidence  what  he  may  suppose  or  know  personally  about  the 
purposes  or  motives  of  the  defendant,  and  of  which  no  evidence 
was  produced  on  the  hearing. 

Parker,  J.;  Hull,  J.,  and  Haynes,  J.,  concur. 

This  case  is  numbered  466,  and  following  this  case  upon  the 
docket,  are  the  cases  of  James  Hunt  v.  State  of  Ohio,  467; 
Harry  E.  Gam  v.  State  of  Ohio,  468;  Harry  E.  Gam  v.  State 
of  Ohio,  469 ;  W.  S.  Bair  v.  State  of  Ohio,  470,  and  S.  M.  Proni- 
zer  V.  State  of  Ohio,  471. 

The  cases  are  all  alike  in  character  end  grew  out  of  the  same 
transactions,  «nd  they  were  heard  together  and  will  be  disposed 
of  together. 

They  are  proceedings  in  error.  PlaintiflEs  in  error  were  con- 
victed of  contempt  of  court,  and  they  prosecute  error  in  this 
court  from  the  judgment  of  conviction. 

It  appears  that  in  September,  1904,  the  county  commission- 
ers of  Sandusky  county  made  their  annual  report  in  writing  to 
the  court  of  common  pleas  of  said  county,  under  the  provisions 
of  Section  917  (97  0.  L.,  167-168),  and  thereupon  the  court 
appointed  H.  C.  DeRan  and  Frank  E.  Seager  to  examine  the 
same  with  the  prosecuting  attorney.  Thereupon,  the  said  De- 
Ran  and  Seager  caused  subpoenas  to  be  issued  to  W.  S.  Bair 
and  S.  M.  Pronizer  to  appear  before  them  and  answer  such 
questions  as  might  be  put  to  them  relative  to  the  oflScial  trans- 
actions of  the  county  commissioners.  Said  persons  appeared 
and  were  examined  and,  in  the  course  of  their  examinations, 
declined  to  answer  certain  questions  asked  them  by  said  DeRan. 
This  fact  was  by  said  examiners  reported  to  the  court.  Judge 
Horace  S.  Buckland  presiding.  The  court  thereupon  appointed 
said  DeRan  and  Seager  to  file  and  prosecute  charges  in  con- 
tempt against  said  Bair  and  Fronizer.  Thereupon,  said  Bair 
and  Fronizer,  aided  by  their  attorneys,  Jam^s  Hunt  and  Harry 
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E.  0am,  prepared  and  filed  in  said  proceedings  in  contempt 
their  lafSdavits  alleging  bias  and  prejudice  upon  the  part  of 
said  Judge  Buckland,  such  affidavits  being  under  the  provisions 
and  in  the  language  of  Section  550  on  that  subject.  Judg^ 
Buckland  sitting  as  such  court  disregarded  the  affidavits,  and 
proceeded,  against  the  objection  of  B€iir  and  Fronizer,  to  fur- 
ther hear  said  charges  of  contempt,  and  on  the  hearing  thereof 
ordered  that  Bair  and  Fronizer  answer  certain  of  the  questions 
that  they  had  declined  to  answer.  The  examiners  then  com- 
pleted their  examination  of  the  commissioners'  report  and  filed 
the  same  with  the  county  auditor. 

It  does  not  appear  that  any  further  action  was  taken  or  wai 
necessary  with  respect  to  the  matter  of  requiring  answers  by 
Bair  or  Fronizer  to  the  questions  they  had  been  ordered  to 
answer.  In  other  words,  if  the  court  w«s  in  error  in  disre- 
garding the  affidavits  of  prejudice,  it  does  not  appear  that 
either  Bair  or  Fronizer  have  attempted  to  prosecute  error  on 
that  account,  but  they  appear  to  have  submitted  to  the  order 
of  the  court  and  to  have  acquiesced  in  it 

I  should  add  that  in  the  proceedings  against  Bair  and  Froni- 
zer, a  great  many  questions  were  reported  to  the  court  that 
they  were  desired  to  answer,  but  they  were  excused  by  the 
court  from  answering  most  of  those  questions,  and  those  that 
the  court  required  them  to  answer  they  appear  to  have  after- 
wards answered. 

After  hearing  said  charges  of  contempt  against  Bair  and 
Fronizer  and  making  the  before  mentioned  order  therein.  Judge 
Buckland,  sitting  as  the  court,  orally  announced  in  open  court 
that  he  would  require  Bair,  Fronizer  and  their  attorneys,  James 
Hunt  and  Harry  E.  Gam,  to  appear  and  show  cause  why  they 
should  not  be  punished  for  contempt  of  court  for  preparing 
and  filing  the  affidavits  of  bias  and  prejudice  in  the  aforesaid 
contempt  cases  of  Bair  and  Fronizer,  and  appointed  H.  C. 
DeRan  as  attorney  to  prosecute  them  for  such  contempt  Mr. 
Gam  was  in  court  at  the  time  and  Mr.  Hunt  was  not.  But  at 
the  time  designatd  by  the  court  they  all  appeared. 

Now  as  to  some  further  proceedings  in  the  case,  I  shall  read 
from  a  journal  entrj*^,  for  the  whole  matter  seems  to  be  fully 
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set  forth  in  a  journal  entry  of  the  date  of  November  21,  1904, 
that  being  one  of  the  days  of  the  October  term  of  that  year: 


III 


The  State  of  Ohio  v.  W.  S.  Bair  et  al.    Contempt. 

This  day  this  cause  came  on  to  be  heard  upon  the  matter 
of  the  contempt  of  Winfield  S.  Bair  in  the  filing  of  an  afl&davit 
of  prejudice  in  the  proceedings  in  contempt  set  out  in  charges 
of  contempt  heretofore  filed  herein  by  F.  E.  Seager  and  H.  C. 
DeRan,  as  attorneys  of  this  court,  appointed  therefor,  and  as 
members  of  the  committee  to  examine  the  commissioners'  re- 
port. It  appearing  to  the  court  that  W.  S.  Bair  had  filed  an 
affidavit  of  prejudice  in  the  above  entitled  proceeding,  con- 
trary to  law  and  in  violation  of  an  order  of  this  court,  and 
that  James  Hunt  had  prepared  and  procured  to  be  made  the 
affidavit  as  attorney  for  W.  S.  Bair,  and  that  Harry  E.  Garn 
had  filed  the  same,  the  court  heretofore  having  ordered  a  cita- 
tion to  issue  requiring  the  said  W.  S.  Bair  and  the  said  James 
Hunt  and  Harry  E.  Gam  to  appear  upon  this  day,  to  show 
cause  why  they  should  not  be  punished  for  contempt,  for  the 
filing  and  procuring  to  be  filed,  and  the  making  of  such  affida- 
vit. W.  S.  Bair  and  James  Hunt  and  Harry  E.  Gam  were  pres- 
ent in  open  court  and  represented  by  their  attorneys,  Hon.  E. 
B.  King,  C.  A.  Seiders  and  Col.  J.  R.  Bartlett. 

**The  court  thereupon  appointed  H.  C.  DeRan  to  represent 
the  state,  and  Mr.  DeRan  being  present  in  court,  accepted  the 
appointment. 

**  Thereupon  the  defendants,  W.  S.  Bair,  James  Hunt  and 
Harry  E.  Gam,  by  their  attorneys,  filed  a  motion  to  require 
the  court  to  reduce  the  charges  in  contempt  to  writing,  which 
motion  was  overruled  by  the  court,  to  which  ruling  the  de- 
fendants at  the  time  excepted,  but  the  defendants,  Bair,  Hunt 
and  Garn,  are  allowed  time  to  prepare  answers  and  are  per- 
mitted to  be  heard  and  represented  by  counsel. 

Thereupon  the  court  stated  to  the  defendants  the  chai^  of 
contempt  in  the  following  language,  to-wit: 

"Th^  proceedings  in  which  these  affidavits  were  filed  are  in 
contempt.  There  is  no  such  thing  as  an  affidavit  of  bias  and 
prejudice  in  such  a  proceeding,  and  this  fact  was  known  to 
counsel,  and  the  purpose  of  filing  the  affidavit  could  have  been 
none  other  than  interference  with  the  administration  of  jus- 
tice and  to  affront  the  court.  The  affidavits  were  filed  also  in 
violation  of  a  rule  of  this  court.  This  rule  was  also  known  to 
counsel.     The  proceeding  No.  11248,  in  which  the  affidavit  was 


626       CIKCUIT  COURT  REPORTS-XEW  SERIE& 

Hunt  ▼.  State  of  Ohio.  [Vol.  V,  N.  S. 

filed,  was,  in  its  very  nature,  personal  to  the  court  To  add  to 
an  act  of  contempt  in  defiance  of  the  court  and  its  rule,  was 
such  misbehavior  as  is  contemplated  by  Section  5639. 

''The  fact  that  only  guch  proceedings  as  are  enumerated  in 
Section  5640,  Revised  Statutes,  require  charges  in  writing, 
coupled  with  the  well  recognized  practice  on  the  subject,  leads 
me  to  the  conclusion  that  this  is  such  a  case  of  misbehavior  as 
may  be  punished  summarily. 

''The  facts  upon  which  the  contempt  rests  are  not  such  as 
are  contemplated  by  Sections  5640  and  5641,  where  there  might 
be  an  issue  of  fact  and  where  the  court  is  not  familiar  with  the 
facts  of  his  own  knowledge.  The  affidavits  show  that  Bair 
signed  the  affidavit,  and  the  same  is  in  the  handwriting  of  an 
attorney,  James  Hunt;  and  Harry  E.  Gam,  an  attorney,  filed 
the  same. 

"It  is  upon  this  charge  that  the  persons  cited  will  be»  tried, 
and  the  court  asks  them  and  each  of  them,  to  show  reason  why 
th^  should  not  be  punished  as  for  contempt." 

Thereupon  the  defendants  filed  answers  to  the  charge  of 
the  court,  which  answers,  together  with  the  chai^,  were  by 
agreement  taken  as  the  facts  in  the  case.' 

Of  course  that  statement  could  apply  only  to  facts  stated  by 
the  court  and  in  the  answers,  and  not  to  the  court's  opinion 
upon  various  matters  set  forth  in  the  entry.  But  the  fact  that 
these  affidavits  were  filed  by  Mr.  Gam— and  that  appears  to 
be  all  that  he  had  to  do  with  it;  the  fact  that  they  were  sworn 
to  by  Mr.  Bair  in  the  one  case  and  by  ^Ir.  Fronizer  in  the  other, 
end  that  they  were  prepared  in  each  case  by  Mr.  Hunt,  are  not 
disputed  facts  in  the  case. 

I  continue  from  the  journal  entry: 

"And  thereupon  the  case  coming  on  further  to  be  heard 
upon  the  pleadings,  and  upon  argument  of  counsel  and  the  evi- 
dence, and  the  court  being  fully  advised  in  the  premises,  finds 
the  defendant,  W.  S.  Bair,  guilty  of  contempt  of  this  court  in 
the  manner  and  form  charged,  and  fines  the  said  Bair  $75  and 
the  costs  of  this  proceeding  and  orders  that  he  stand  committed 
until  paid,  and  the  said  Bair  is  remanded  to  the  custody  of  the 
sheriff  until  the  said  fine  and  costs  are  paid. 

"And  this  case  coming  on  further  to  be  heard  upon  the 
charp:es  against  James  Hunt,  an  attorney,  and  his  answer  there- 
to, and  the  evidence  and  the  arguments  of  counsel,  and  the 
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court  being  fully  advised  in  the  premises,  finds  the  said  James 
Hunt  guilty  of  contempt  as  charged,  'and  orders  that  he  pay 
a  fine  of  $50  and  the  costs  of  this  proceeding,  and  orders  that 
he  stand  committed  until  paid,  and  the  said  James  Hunt  is 
remanded  to  the  custody  of  the  sheriff  until  such  time  as  the 
fine  and  costs  herein  specified  are  paid.'' 

The  same  finding  in  substance  appears  against  Harry  E, 
Garn,  and  his  fine  is  fixed  at  $10. 

Motion  for  a  new  trial  was  filed  by  all  of  the  parties,  which 
was  overruled,  and  sentence  was  suspended  in  order  that  par- 
ties might  proceed  in  this  court.  And  afterward,  by  the  filing 
of  petitions  in  error,  the  cases  were  brought  here. 

I  have  read  the  entry  in  the  case  of  the  State  of  Ohio  v. 
Bair.  The  entry  in  the  case  of  the  State  of  Ohio  v.  Pronizer 
is  substantially  the  same,  the  name  of  Fronizer  being  substi- 
tuted for  that  of  Bair. 

A  bill  of  exceptions  was  taken  in  each  case.  It  appears 
therefrom  that  there  was  no  oral  evidence  or  other  evidence 
than  that  mentioned. 

The  fact  that  these  affidavits  of  prejudice  were  filed  when 
the  court  was  not  in  session  is  alleged  in  the  answer  of  Gam, 
and  was  taken  (according  to  this  journal  entry)  as  one  of  the 
facts  in  the  case.  The  fact  does  not  clearly  appear  from  the 
appearance  docket,  but  it  being  accepted  as  true  as  stated  by 
Mr.  Gam,  that  is  sufficient.  It  does  appear  from  the  appear- 
ance docket  that  the  affidavits  were  filed  upon  Monday  morn- 
ing.   At  just  what  hour  does  not  appear. 

Now  the  biU  of  exceptions  is  very  short,  and  I  desire  to  read 
somewhat  from  it. 

**Be  it  remembered  that  at  the  October  Term,  A.  D.  1904, 
of  the  court  of  common  pleas  for  said  county,  and  on  November 
21,  1904,  came  the  above  named  parties  and  their  attorneys, 
and  said  cause  came  on  to  be  heard,  and  upon  said  hearing  and 
trial  thereof,  the  following  evidence  was  introduced: 

**A  copy  of  the  rule  and  order  and  journal  entry  thereof, 
m'ade  in  said  court  at  its  April  Term,  1904,  by  Hon.  Julian  H. 
Tyler,  one  of  the  judges  thereof,  which  is  attached  hereto  and 
marked  *  Plaintiff's  Exhibit  A,'  as  a  part  hereof.- 

*'The  original  application  or  motion  presented  to  this  court  in 
the  above  entitled  case,  on  October  15,  1904,  by  F.  E.  Seager 
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and  H.  C.  DeRan,  a  copy  of  which  is  hereto  attached,  marked 
*  Exhibit  B/  as  a  part  hereof. 

[That  refers  to  the  application  or  motion  presented  by  the 
examiners  to  the  court,  asking  to  have  them  cited  for  contempt 
for  not  answering  certain  questions]. 

''The  affidavit  of  the  above  named  S.  M.  Fronizer,  filed  in 
the  above  entitled  case  on  October  17,  1904,  a  copy  of  which  is 
hereto  attached,  marked  'Exhibit  C,'  as  a  part  hereof. 

[That  is  the  affidavit  of  prejudice]. 

"The  answers  of  the  said  S.  M.  Fronizer,  James  Hunt  and 
H.  E.  Gam,  filed  in  this  contempt  proceeding,  copies  of  which 
are  hereto  attached,  marked  Exhibits  'D,'  *E'  and  *F,'  as  a  part 
hereof. 

"And  there  being  no  other  or  further  evidence  in  said  case 
offered  by  either  party  or  given,  the  court  proceeded  to  render 
judgment  as  is  otherwise  shown  in  the  record  hereof.'* 

The  bills  of  exceptions  in  the  two  cases,  the  State  of  Ohio  v. 
Fronizer  and  the  State  of  Ohio  v.  Bair,  are  the  same  in  sub- 
stance, the  difference  being  simply  one  of  names. 

Now  the  rule  referred  to,  and  which  has  been  a  matter  very 
much  discussed  in  this  case,  appears  upon  the  journal  of  the 
court  of  common  pleas,  and  a  copy  is  set  forth  in  this  bill  of 
exceptions,  and  it  reads  as  follows: 

"In  the  matter  of  the  adopting  of  a  rule  of  court. 

"It  is  hereby  ordered  by  the  court  that  every  affidavit  filed 
under  Revised  Statutes  550  of  this  state  shall  specifically  set 
forth  the  facts  constituting  the  interest  or  relation  or  bias,  o<r 
prejudice  or  other  disqualification  of  the  judge  of  this  court, 
and  that  every  such  affidavit  not  in  conformity  herewith  shall  be 
stricken  from  the  files. 

"Fremont,  Ohio,  April  15,  1904. 

"Julian  H.  Tyler,  Judge.** 

Judge  Tyler  was  one  of  the  seven  common  pleas  judges  of 
this  subdivision  of  this  common  pleas  judicial  district 

I  wish  now  to  call  attention  to  the  affidavit  of  Mr.  Fronizer, 
which  is  in  form  the  same  as  that  of  Mr.  Bair: 

"The  State  of  Ohio,  plaintiff,  v.  S.  M.  Fronizer,  defendant 
Affidavit. 

"State  of  Ohio,  Sandusky  county,  ss. 

"S.  M.  Fronizer,  being  first  duly  sworn,  on  oath  says  there  is 
now  pending  before  the  Sanduslty  County  Common  Pleas  Court 
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the  above  entitled  cause  and  matter  numbered  11,249,  wherein 
this  afSant  is  defendant  and  wherein  this  affiant  is  charged  with 
contempt  of  this  court  because  of  his  alleged  refusal  to  answer 
certain  questions  put  to  him  by  the  persons  heretofore  appointed 
by  said  court  to  investigate  and  examine  the  annual  report  of 
the  county  commissioners  of  said  county  for  the  year  ending 
September,  1904;  that  the  Hon.  Horace  S.  Buckland  is  one  of 
the  judges  of  said  court  of  common  pleas,  in  which  the  said 
•  cause  and  matter  is  pending,  €uid  the  said  Horace  S.  Buckland 
has  a  bias  and  prejudice  against  this  affiant  in  said  cause  and 
matter,  and  is  therefore  and  by  reason  thereof  disqualified  to 
sit  in  said  cause  and  matter. 

''This  affidavit  is  made  under  Section  550,  Revised  Stat- 
utes. ' ' 

This  affidavit  is  signed  by  Mr.  Fronizer,  and  sworn  to  before 
the  clerk  of  the  court 

The  answer  of  Mr.  Fronizer  to  the  oral  charge  of  contempt, 
which  is  the  same  as  that  of  Mr.  Bair,  reads : 

**Now  comes  S.  M.  Fronizer^  and  for  answer  to  the  charge 
of  contempt  against  him,  says  he  disclaims  any  purpose  or  in- 
tention on  his  part  of  committing  any  act  of  contempt  toward 
said  court  or  any  judge  thereof  in  signing,  swearing  to,  or 
filing  the  affidavit  in  case  No.  11,249  in  this  court,  but  that  he 
filed  said  affidavit  in  good  faith,  believing  himself  entitled  to 
the  rights  and  privileges  provided  for  by  Revised  Statutes  550, 
by  simply  setting  forth  the  grounds  in  the  words  of  the  stat- 
utes. ' ' 

This  answer  is  verified  by  him  and  is  signed  on  his  behalf  by 
his  attorneys. 

The  answer  of  James  Hunt  reads: 

**Now  comes  the  said  James  Hunt,  and  for  answer  to  the 
said  charge,  says  he  disclaims  any  purpose  or  intention  on  his 
part  of  committing  any  act  of  contempt  toward  said  court  or 
any  judge  thereof,  in  writing  at  his  office  the  affidavit  signed 
by  S.  M.  Fronizer  and  filed  October  17,  1904,  in  case  No.  11,249 
in  this  court. 

**And  further  says  that  he  disclaims  any  knowledge,  infor- 
mation or  belief  that  the  filing  of  said  affidavit  in  said  case  was 
not  authorized  by  law,  or  that  the  same  was  in  violation  of  any 
valid  rule  of  this  court." 
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This  is  verified  by  him  and  is  signed  on  his  behalf  by  his 
attorneys. 
The  answer  of  Mr.  Garn  reads : 

**Now  comes  the  said  H.  E.  Gam,  and  for  answer  to  the  said 
charge,  says  he  disclaims  any  purpose  or  intention  on  his  part 
of  committing  any  act  of  contempt  toward  said  court  or  any 
judge  thereof  in  accompanying  his  client,  on  taking  the  afS- 
davit  to  be  signed  by  said  S.  M.  Pronizer,  to  the  ofSce  of  the 
clerk  of  said  court,  on  October  17,  1904,  and  while  said  court 
was  not  in  session,  in  case  No.  11,249  in  said  court. 

"And  further  says  that  he  disclaims  any  knowledge,  infor- 
mation or  belief  that  the  filing  of  said  affidavit  in  said  case  was 
not  authorized  by  law,  or  that  the  same  was  in  violation  of  any 
valid  rule  of  this  court." 

This  is  verified  by  Garn  and  signed  on  his  behalf  by  his  at- 
torneys. 

Now  it  will  be  observed  that  the  court  of  common  pleas  was 
of  the  opinion  that  the  statute  providing  for  affidavits  of  prej- 
udice against  common  pleas  judges  did  not  apply  to  the  pro- 
ceedings then  pending,  because  those  proceedings  were  them- 
selves contempt  proceedings,  and  he  says  that  therefore  the  filing 
of  such  aflSdavits  could  have  no  other  purpose  than  to  affront 
the  court  and  hinder  it  in  the  administration  of  justice,  and 
that,  therefore,  the  parties  filing  the  affidavits  are  guilty  of 
contempt  of  court.  And  this  conclusion  is  based,  I  take  it, 
upon  the  assumption  that  they  knew  that  the  affidavits  of  prej- 
udice were  not  pertinent  or  proper  in  proceedings  of  that  char- 
acter. 

And  the  second  branch  of  the  court's  oral  charge,  as  we  un- 
derstand it,  was  that  they  were  guilty  of  contempt  in  violating 
this  rule  which  had  been  promulgated  by  Judge  Tyler.  It  is 
also  insisted  here  upon  behalf  of  the  state  that  Section  550  does 
not  apply  to  any  case  where  a  judge  in  a  subdivision  having 
more  than  one  judge  is  to  be  disqualified,  unless  the  circum- 
stances are  such  that  an  affidavit  may  be  filed  disqualifying  all 
of  the  judges  of  that  subdivision. 

With  respect  to  that  point,  we  have  carefully  read  and  con- 
sidered the  opinion  of  Judge.  Sunmiers,  now  of  the  Supreme 
Court,  in  Barclay  v.  Salmon,  17  C.  C,  152.    Without  reading 
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from  his  opinion  or  entering  upon  any  further  discussion  of  the 
matter^  we  simply  say  we  are  satisfied  with  his  reasoning  and 
his  analysis  of  the  statute  and  his  conclusion  as  to  that  matter. 
It  would  certainly  be  a  very  strange  and  absurd  state  of  af- 
fairs if  a  state  of  fact  would  disqualify  a  judge  from  sitting 
provided  another  judge  in  the  subdivision  was  disqualified  in 
like  manner  or  for  like  cause,  whereas  the  judge  would  not  be 
disqualified  unless  such  other  judge  was  also  likewise  disquali- 
fied; and  it  would  certainly  be  very  strange  and  absurd  if  the 
sole  judge  in  a  subdivision  might  be  disqualified  under  this 
statute  for  certain  causes  or  reasons,  whereas  if  there  were  more 
than  one  judge  in  a  subdivision,  one  might  not  be  so  disqualified 
unless  all  were  likewise  disqualified.  Clearly  no  good  reason 
can  be  found  for  such  distinctions. 

Our  view  of  this  statute  is,  that  it  sets  forth  primarily  the 
grounds  of  disqualification,  and  secondarily  the  means  to  be 
pursued  to  obtain  a  judge  who  is  not  disqualified,  and  that  it  ap- 
plies to  all  common  pleas  judges  of  the  state.  It  is  true  that 
the  meaning  of  some  of  the  language  which  prescribes  the  course 
to  be  pursued  is  not  entirely  clear.  What  Judge  Summers  has 
said  tends  to  clarify  it  very  much,  and,  as  I  have  said,  we  think 
his  solution  of  the  matter  is  correct.  But  whether  so  or  not, 
whether  the  means  provided  are  simple  or  clear  or  practicable 
or  not,  is  a  matter  of  not  so  much  consequence,  if  as  a  matter 
of  fact  those  things  which  are  set  forth  as  matters  of  disquali- 
fication are  properly  set  forth  so  as  to  disqualify. 

Even  if  it  is  not  necessary  or  practicable,  where  there  is  a 
judge  of  the  subdivision  not  disqualified,  to  prqceed  under  that 
provision  of  the  statute  which  requires  the  clerk  to  certify  the 
matter  to  the  presiding  or  supervising  judge,  still  we  hold  that 
the  aflSdavit  of  disqualification  of  one  of  the  judges  of  that  sub- 
division prevents  him  from  acting  in  the  case,  and  that  some 
proper  course  should  be  taken— and  it  would  not  be  difficult  to 
pursue  a  reasonable  and  orderly  course — to  bring  in  a  judge 
who  is  not  thus  disqualified.  It  seems  to  be  intended  that  an- 
other judge  of  the  subdivision  shall  be  brought  in  unless  all  of 
the  judges  of  the  subdivision  are  disqualified. 
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A  great  many  questions  have  been  discussed  before  us  in  these 
cases,  and  discussed  with  a  very  great  deal  of  earnestness,  and 
counsel  bave  manifested  a  very  great  deal  of  zeal  and  industry 
in  searching  the  books  for  authorities,  and  a  great  deal  of  abil- 
ity and  learning  in  presenting  the  authorities  to  the  court,  and 
in  arguing  the  case  generally,  but,  manifestly,  time  will  not 
permit  a  review  by  us  this  morning  of  all  these  cases  that  have 
been  cited  as  authorities,  nor  a  discussion  of  all  the  points  that 
have  been  mentioned.    Neither  do  we  deem  it  necessary. 

These  plaintiffs  in  error  have  been  convicted  of  contempt  of 
court,  and  when  this  court  has  gone  far  enough  to  determine 
whether  those  convictions  should  be  affirmed  or  reversed,  it  has 
gone  as  far  as  it  need  go,  perhaps  as  far  as  it  may  properly  go ; 
and  though  we  may  be  wrong  on  some  of  the  questions  that  we 
shall  mention,  yet  we  are  entirely  confident  that  we  have  ar- 
rived at  correct  conclusions  upon  the  material  and  essential 
questions  presented  by  these  records. 

Another  question  mooted  is  whether  thife  rule  of  court,  which 
I  have  read,  is  valid.  We  conclude  that  a  statute  may  not  be 
modified  in  any  way  by  a  rule  of  court;  that  a  rule  of  court 
in  so  far  as  it  purports  to  enlarge  or  to  restrict  a  statute  in  its 
operation,  is  necessarily  invalid.  Of  course  a  judge  of  the  court 
of  common  pleas  can  not  repeal  or  amend  a  statute  of  the  state. 
He  is  bound  by  the  statutes  as  fully  as  is  the  humblest  citizen 
of  the  state.  In  cases  where  a  statute  contains  a  provision  that 
is  to  be  supplemented  by  a  rule  of  court,  and  in  cases  where 
there  is  no  statute  on  the  subject  and  a  rule  of  procedure  is 
necessary  or  expedient,  it  is  proper  and  it  is  usual  to  make  a 
rule  of  court  covering  the  matter.  But  the  rule  must  not  con- 
flict with  a  statute. 

Upon  this  proposition  I  shall  read  from  a  single  authority, 
Knickerbocker  Ins.  Co.  v.  Tolman,  80  111.,  106.  I  do  not  see 
it  here,  but  I  will  read  from  the  opinion  of  the  court  in  the 
case  of  State  v.  Slum,  43  Ohio  St.,  324,  330,  where  Section  550 
was  being  discussed  and  where  what  I  shall  read  is  quoted  with 
approval  from  the  case  of  Knickerbocker  Ins.  Co.  v.  Tolman^ 
supra. 
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a  I 


The  fact  that  the  party  seeking  the  change  may  have  no 
merits  does  not  change  the  rule.  The  right  to  a  change,  upon 
complying  with  the  statute,  is  secured  to  him  by  an  express 
provision  of  the  statute,  and  the  courts  have  no  power  to  re- 
peal, modify  or  mitigate  any  requirement  of  the  statute.'  Mr. 
Justice  Walker  said:  'Inasmuch  as  the  granting  of  a  change 
of  venue  in  civil  cases  is  not  discretionary,  the  court  below 
erred  in  not  allowing  the  motion.  This  is  the  requirement  of 
the  statute,  and  such  has  been  the  uniform  construction  given 
to  it'" 

That  was  said  of  a  statute  of  the  state  of  Illinois  of  like 
character  with  Section  550.  Since  I  have  the  book  in  my  hand', 
I  will  read  a  part  of  the  syllabus  in  the  ease  of  The  State  v. 
Shaw,  supra,  though  it  is  not  pertinent  to  the  point  I  am  dis- 
cussing, but  applies  to  a  point  to  be  considered  later: 

**  Where,  under  Section  550,  Revised  Statutes,  the  required 
affidavit  for  a  change  of  venue  is  filed  with  the  clerk  of  the 
court  of  common  pleas,  the  dutes  of  the  clerk  in  regard  to  such 
a  change  of  venue  are  ministerial,  and  not  judicial. 

**When  a  party  complies  with  the  requirements  of  Section 
550,  for  a  change  of  venue,  and  the  affidavit  shows  the  fact 
of  the  interest  of  the  judge  of  the  court  in  the  event  of  the 
cause,  proceeding,  motion  or  matter  pending  before  the  court, 
the  clerk  of  the  court  has  no  discretion  in  the  case,  but  he  must 
make  the  required  order  and  certificate  for  such  a  change." 

The  remainder  of  the  isyllabus  is  to  the  effect  that  if  the 
clerk  should  fail  to  act,  he  may  be  proceeded  against  by  man- 
damus. 

Upon  this  point,  that  the  rule  may  not  modify  a  statute,  wo 
cite;  Krutz  v.  Oriffith,  68  Ind.,  444;  Shoemaker  v.  Smith,  74 
Ind.,  71 ;  Herbert  v.  Beathard,  26  Kan.,  746 ;  Krutz  v.  Howard, 
70  Ind.,  174.  And  even  a  statutory  rule  limiting  the  right  is 
to  be  construed  liberally  in  favor  of  the  right  Corpenny  v. 
City  of  Sedalia,  57  Mo.,  88. 

I  desire  to  read  a  few  paragraphs  from  page  176  of  Krutz  y. 
Howard,  supra.  It  appears  that  the  question  of  the  disquali- 
fication of  the  judge  under  a  statute  similar  to  ours  was  under 
consideration,  and  that  a  rule  of  court  on  the  subject  had  been 
adopted.     It  provided  that: 
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''The  affidavit  for  a  change  of  venae  or  of  trial  from  the 
judge  dball  state  that  the  party  is  informed  and  believes  that 
he  has  a  good  cause  of  action  or  defense;  and,  if  a  defendant, 
in  general  terms,  the  <diaracter  of  the  defense.  The  affiant  shall 
likewise  state  that  the  application  is  not  made  for  delay." 

The  statutes  of  that  state  provide  for  the  adopting  by  the 
court  of  rules  of  practice  for  the  conducting  of  business  therein, 
but  this  particular  statute  as  to  disqualifying  a  judge  did  not 
contain  the  requirements  of  this  rule. 

The  seventh  clause  of  Section  207  of  the  statutes  is  quoted: 

'  ''TThen  either  party  shall  make  and  file  an  affidavit  of  the 
bias,  prejudice  or  interest  of  the  judge  before  whom  the  said 
cause  is  pending,  the  said  court  shall  grant  a  change  of  venue." 

The  judge  delivering  the  opinion  says:  ''Under  this  statute 
this  court  has  frequently  decided  that,  if  the  affidavit  fulfills 
the  requirements  of  the  statute,  the  duty  to  grant  the  change 
of  venue  is  imperative  upon  the  court,"  citing  Witter  v.  Tay- 
lor, 7  Ind.,  110 ;  Mershon  v.  State,  44  Ind.,  598 ;  Fisk  v.  Turn- 
pike Co.,  54  Ind.,  479 ;  Duggins  v.  State,  66  Ind.,  350 ;  Krutz  v. 
Oriffith,  68  Ind.,  444.    And  he  continues: 

"That  the  affidavit  complies  with  the  statute  in  this  case  as 
to  the  affiant  is  not  questioned.  Was  it  necessary  that  it  should 
comply  with  the  rule  of  court?  Courts  have  the  power,  and  it 
is  their  duty  to  adopt  rules  for  conducting  the  business  therein 
not  repugnant  to  the  laws  of  the  state.  Is  this  rule  of  court 
repugnant  to  the  lAws  of  the  state?  We  think  it  is.  By  the 
law  the  party  need  state  only  the  bias,  prejudice  or  interest  of 
the  judge  before  whom  the  case  is  pending  to  entitle  him  to  a 
change  of  venue.  By  the  rule  of  court,  in  addition  to  one  of 
these,  the  affiant,  being  a  defendant,  is  required  to  state  that  he 
is  informed  and  believes  that  he  has  a  good  defense,  and  in 
general  terms  to  state. the  character  of  the  defense,  and  also 
that  the  application  is  not  made  for  delay.  We  do  not  see  what 
this  rule  has  to  do  with  conducting  the  business  of  the  court. 
It  does  not  relate  to  simplifying  or  expediting  the  proceedings, 
or  presenting  distinctly  the  points  in  issue,  or  diminishing  costs, 
or  in  remedying  any  imperfections  that  exist  in  the  practice; 
it  simply  adds,  and  is  repugnant  to  the  law.  The  court  can 
not  add  or  take  from  the  law  'one  jot  or  one  tittle.*  It  must 
adjudicate  and  administer  the  law  as  it  is.  The  court  erred  in 
overruling  the  motion  for  a  change  of  venue." 
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It  follows  from  this  that  unless  the  statute  requires  the  set- 
ting forth  of  the  facts  constituting  bias  and  prejudice,  etc.,  the 
rule  is  in  derogation  of  the  statute  and  therefore  void.  This 
may  be  stated  in  another  form,  t.  e.,  the  rule  is  valid  in  so  far 
as  it  is  in  harmony  with  the  statute,  and  void  in  so  far  as  it  is 
not  in  harmony  with  the  statute;  and  therefor,  since  the  rule 
may  neither  add  to  nor  subtract  from  the  requirements  of  the 
statute,  we  may  as  well  go  to  the  statute  in  the  first  instance 
and  ascertain  what  need  and  what  need  not  be  stated  in  the 
affidavit.  And  we  conclude  that  the  statute  does  not  require 
the  setting  forth  specially  of  the  facts  constituting  the  bias 
or  prejudice  of  a  judge.  The  only  matter  or  part  of  the  rule 
we  have  to  consider  in  this  case,  is  that  pertaining  to  bias 
or  prejudice.  Whether  the  rule  is  valid  in  requiring  that  the 
relationship  shall  be  set  forth  specifically,  i.  e,,  whether  the 
parties  in  interest  are  related  remotely  or  closely  to  the  judge; 
whether  by  consanguinity  or  by  marriage,  or  in  a  business 
way  or  as  members  of  some  church,  or  society  or  otherwise, 
we  need  not  say.  And  where  the  specific  disqualifications 
mentioned  in  the  statute  are  not  relied  upon,  but  the  judge 
is  to  be  set  aside  on  accoimt  of  some  other  disqualification 
coming  under  the  general  terms  of  the  statute,  whether  such 
other  grounds  of  disqualification  shall  be  set  forth  and  stated 
specifically  we  need  not  and  do  not  say.  And  upon  the  prop- 
osition, also  sustained  by  the  authorities  cited,  that  it  is  not 
necessary  to  go  farther  than  to  set  forth  the  statutory  grounds 
of  disqualification  in  the  language  of  the  statute,  we  cite  in 
addition  thereto,  State  v.  Wolfe,  11  C.  C,  591 ;  Barclay  v.  Sal- 
mon, 17  C.  C,  152 ;  Witter  v.  Taylor,  7  Ind.,  110 ;  State  v.  Kent, 
4  N.  Dak.,  577  (2  N.  W.  Rep.,  631) ;  Taylor  v.  Oardiner,  11  R. 
I.,  182 ;  19  Enc.  PI.  &  Pr.,  219. 

Other  cases  have  been  cited  by  counsel  that  we  have  not 
had  an  opportunity  to  examine.  We  also  cite  the  case  of  Can- 
tUlon  V.  Cincinnati,  2  N.  P. — ^N.  S.  417.  The  decision  is  by 
Judge  Smith,  of  the  Superior  Court  of  Cincinnati,  and  it 
appears  to  us  to  advance  very  forcible  reasons  for  holding 
(as  is  there  held)  that  it  is  improper  to  set  forth  more  than 
the  statutory  groimds  in  the  language  of  the  statute. 
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I  shall  not  take  time  to  read  what  other  courts  have  said 
upon  this  subject.  W^^  adopt  so  much  of  those  decisions  as 
bold  that  the  setting  forth  of  the  disqualification  of  the  bias 
or  prejudice  in  the  language  of  the  statute  is  sufficient 

The  courts  of  some  other  states  passing  upon  statutes  simi- 
lar to  ours  express  opinions  contrary  to  those  expressed  in  the 
cases  upon  which  we  rely.  We  are  cited  to  Schmidt  v.  Mitchell^ 
101  Ky.,  570  (41  S.  W.  Rep.,  929),  a  decision  that  follows 
Oerman  Ins.  Co.  v.  Landrum,  88  Ky.,  433  (11  S.  W.  Rep.,  367, 
592);  City  of  Emporia  v.  Yolmer,  12  Kan.,  622;  Curtis,  Ex 
parte^  3  Minn.,  274. 

An  examination  of  the  statutes  of  these  states  discloses  the 
fact  that  the  facts  stated  in  the  affidavit  ito  disqualify  as 
grounds  thereof,  are  to  be  investigated  either  by  the  judge 
against  whom  the  affidavit  is  filed,  or  by  another,  in  some 
instances  a  judge  pro  tem;  and,  where  this  is  so,  there  seems 
to  be  good  reasons  for  holding  that  the  ordinary  rules  of  plead- 
ing should  be  applied  to  affidavits,  and  that  the  primary  facts 
should  be  stated  in  issuable  form;  but  where,  as  in  this  state, 
there  is  to  be  no  inquiry,  but  the  judge  is  required  to  step 
aside  upon  the  statutory  ground  being  stated,  and  any  action 
to  be  taken  by  the  clerk  of  the  court  or  by  the  presiding  judge 
of  the  district  is  merely  ministerial,  and  where  a  more  par- 
ticular statement  of  the  facts  would  *make  no  difference  in  the 
result,  we  can  not  discover  any  valid  reason  for  requiring 
such  particularization.  A  different  rule  might  have  obtained 
when  our  statute  provided  that  in  case  prejudice  **  should 
appear"  or  ** should  be  shown"  or  ** should  happen"  or 
** should  be  made  to  appear,"  etc.  (I  quote  from  recollection 
end  probably  not  with  accuracy,  but  I  believe  according  to 
the  sense  of  some  of  our  earlier  statutes  upon  this  subject). 

But  now  the  affidavit  is  not  the  basis  of  an  inquiry,  but  it 
requires  action  without  inquiry,  if  it  meets  the  requirements 
of  the  statute.  In  that  respect  it  differs  radically  from  affi- 
davits for  attachments  and  other  affidavits  that  may  be  dis- 
proved. State  V.  SUw,  43  Ohio  St.,  324;  State  v.  Wolfe,  11 
C.  C,  591 ;  Barclay  v.  Salmon,  17  C.  C,  152. 
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There  is  another  reason  why  this  role  in  so  far  as  it 
applies  to  bias  and  prejudice  should  not  be  regarded,  and  why 
no  attempt  should  be  made  to  comply  with  it,  that  it  is  impos- 
sible to  comply  with  it.  It  may  be  possible  to  set  forth  specifi- 
cally the  facts  constituting  interest,  or  the  facts  constituting 
relationship,  or  some  other  facts  (perhaps  most  other  facts)  ' 
disqualifying  a  judge,  but  how  can  one  state  specifically  the 
facts  constituting  bias  or  prejudice}  Bias  or  prejudice  is  a 
state  of  mind  like  love  or  anger  or  fear.  It  is  not  only  an 
ultimate  fact,  but  it  is  a  primary,  elementary  and  initial  fact. 
It  will  be  observed  that  the  rule  does  not  require  that  the  affi- 
davit shall  state  wherein  or  in  what  respect  the  judlge  is 
prejudiced,  nor  that  the  affidavit  shall  state  the  evidences  or 
manifestations  of  such  prejudice,  or  the  causes,  or  the  sup- 
posed causes  thereof,  but  that  the  constituent  facts  of  the 
state  of  mind  called  *'bias"  or  ** prejudice"  shall  be  stated. 

Well  this,  as  very  well  said  by  Judge  PoUett  in  his  opinion, 
in  State  v.  Wolfe,  supra,  to  which  I  have  referred,  leads  us 
into  the  realms  of  metaphysics.  There  may  be  some  rule  or 
system  of  psychology  by  which  that  state  of  mind  may  be 
analyzed  and  separated  into  its  constituent  elements,  but  it 
is  not  apparent  to  us  that  it  is  so.  We  think  it  is  impossible 
to  do  it.  We  think  that  the  learned  judge  in  adopting  this 
rule,  which  may  be  practicable  in  so  far  as  interest  or  re- 
lationship and  some  other  grounds  of  disqualification  are  con- 
cerned, must  have  lost  sight  of  the  fact  that  the  state  of  mind 
which  we  describe  as  bias  or  prejudice  can  not  be  thus  ana^ 
lyzed  and  set  forth. 

But  if  the  statute,  or  the  rule,  or  both,  require  such  specific 
statement  of  facts  constituting  bias  or  prejudice,  and  if  they 
may  be  complied  with,  a  mere  failure  to  comply  does  not,  in 
our  opinion,  amount  to  contempt  of  court.  The  failure '  to 
observe  the  statute,  or  rule,  is  not  contempt  of  court  per  se. 

A  definition  of  contempt  of  court— and  there  are  many  def- 
initions—but one  that  we  regard  as  a  very  good  one  is  quoted 
in  one  of  the  briefs,  and  if  I  read  the  brief  correctly,  is  from 
7  Am.  &  Eng.  Enc.  Law  (2d  Ed.),  27,  to-wit: 
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'"In  its  broad  sense  a  contempt  is  a  disregard  of,  or  disobe- 
dience to,  the  commands  of  a  public  authority,  legttative  or 
judicial,  or  an  interruption  of  its  proceedings  by  disorderly 
behavior  or  insolent  language,  in  its  presence  or  so  near  thereto 
as  to  disturb  its  proceedings  or  impair  the  respect  due  to  its 
authority." 


It  will  be  observed  that  that  definition  includes  contempts  that 
are  direct  and  in  the  presence  of  the  court,  and  that  may  be 
punished  summarily,  and  it  includes  contempts  that  are  not  in 
the  presence  of  the  court,  that  may  also  be  punished  by  the 
court  if  upon  inquiry  guilt  shall  be  established. 

The  authorities  give  many  illustrations  of  what  are  and  what 
are  not  acts  of  contempt,  and  they  are  not  in  entire  harmony, 
but  so  far  as  we  have  been  able  to  examine,  where  one  is  pur- 
suing in  an  orderly  and  decent  way  and  in  good  faith,  what 
he  supposes  to  be  his  right  in  a  court  of  justice,  he  is  not  guilty 
of  contempt,  though  he  falls  into  error  and  violates  rules  of 
court  and  even  statutes  (not  penal)  without  number;  but  to 
constitute  contempt  in  such  case,  there  must  be  something  in 
the  manner  of  doing  the  thing,  or  something  in  the  circum- 
stances under  which  it  is  done,  that  must  be  disrespectful  to 
the  court,  or  a  hindrance  to  the  administration  of  the  affairs 
of  the  court,  and  the  act  must  be  done  willfully  and  for  an  il- 
legitimate or  improper  purpose. 

An  allegation  that  the  petitioners  believe  the  court  is  preju- 
diced in  favor  of  the  plaintiff,  from  a  ruling  of  the  court  made 
in  a  former  case,  is  not  contempt  of  court.  Le  Heme  v.  State, 
48  Neb.,  105  (66  N.  W.  Rep.,  1017) ;  Mullin  v.  People,  15  Colo., 
437  (20  Pac.  Rep.,  880;  22  Am.  St.  Rep.,  414);  Thomas  v. 
People,  14  Colo.,  254  (23  Pac.  Rep.,  326). 

An  attorney  moved  for  a  change  of  venue  upon  an  aflSdavit 
stating  in  the  language  of  the  statute,  that  he  could  not  receive 
a  fair  trial  because  the  judge  was  interested  or  prejudiced — 
Held:  Not  a  contempt  of  court.    Curtis,  Ex  parte,  3  Minn.,  274* 

So,  too,  we  say  that  even  though  the  statute  may  not  apply 
unless  all  the  judges  of  the  subdivision  are  disqualified,  or  may 
not  apply  to  such  matter  as  contempt  proceedings,  the  making 
of  the  affidavit  is  not  contempt  per  se. 
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There  is  a  dictum  which  seems  to  be  somewhat  contrary  to 
this  in  the  case  of  WaUace  v.  Scoles,  6  Ohio,  428.  But  we  take 
the  remark  of  the  judge  ther^  to  be  one  of  that  character  that 
judges  sometimes  make  without  very  full  consideration,  where 
they  are  not  discussing  the  precise  issue  involved;  and  yet  it 
may  be  true  that  an  attorney  who  in  violation  of  a  rule  of 
court  becomes  surety  upon  an  appeal  bond,  may  be  punished 
for  contempt  But  we  think  not  because  of  the  mere  fact  of 
signing  as  a  surety.  There  must  be  some  circimistance,  some- 
thing in  the  manner  of  his  doing  it,  that  would  make  it  a  con- 
temptuous act  upon  his  part.  Manifestly  a  litigant  or  his  at- 
torney is  not  to  be  punished  for  contempt  for  a  mere  mistake. 

It  is  laid  down  in  many  cases  that  disobedience  to  an  invalid 
rule  or  order  is  not  contempt  of  court,  and  that  rule  is  appli- 
cable to  the  cases  at  bar,  and  seems  to  be  so  clearly  right  as  to 
admit  of  no  doubt. 

In  this  case  we  are  bound  to  say  the  record  does  not  disclose 
that  any  disrespect  or  affront  to  the  court  was  contemplated. 
It  is  not  necessarily  disrespectful  to  the  court  or  the  judge  to 
charge  the  judge  with  bias  or  prejudice.  We  are  all  biased  or 
prejudiced  about  various  matters  and  persons  we  come  in  con- 
tact with  and  have  to  deal  Mdth.  Illustrations  of  this  are  not 
required.    This  is  apparent  to  all. 

It  will  be  remembered  that  one  time  we  had  occasion  to  settle 
the  question  of  the  title  of  two  claimants  of  the  presidency  by 
a  conmiission  of  fifteen  persons,  and  the  fifteen  were  chosen 
from  a  great  many  of  the  ablest  and  most  exalted  and  most 
honorable  men  of  the  nation,  and  a  great  many  of  those  men 
were  rejected  by  those  who  had  the  choosing  of  the  commission- 
ers, not  because  they  were  not  personally  honest  and  above  re- 
proach, and  not  on  account  of  anything  that  was  a  reproach  to 
them,  but  because  they  were  prejudiced  as  public  men  with  re- 
spect to  certain  public  questions  and  policies  involved.  It  often 
happens  that  a  judge  without  anybody's  motion  but  his  own 
steps  down  and  out  and  gives  place  to  another,  conceding  that 
he  might  be  prejudiced,  and  that  he  is  therefore  an  unfit  person 
to  sit  in  the  case ;  and  he  does  it  without  shame  or  occasion  for 
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shame  or  reproach.  He  confesses  simply  that  he  is  human  and 
subject  to  the  frailties  and  imperfections  of  humanity.  A  juror 
may  be  rejected  on  account  of  prejudice  or  interest,  etc.,  and  the 
best  men  of  the  country  are  set  aside  on  that  account  daily  and 
they  are  not  disgraced,  their  motives  are  not  impugned  nor  their 
characters  or  reputations  damaged.  They  go  down  again  into  the 
community  find  amongst  their  fellow  citizens,  and  into  their 
families  and  their  various  associations,  without  their  reputa- 
tions having  been  smirched  or  impaired  in  the  slightest  degree 
upon  that  account 

Either  the  judge  in  this  case  has  put  a  wrong  construction 
upon  the  mere  charge  of  bias  or  prejudice,  or  else  there  was 
more  in  the  matter  than  has  been  brought  to  our  attention  by 
this  record.    But  we  must  judge  by  the  record. 

It  is  said  on  behalf  of  plaintiffs  in  error  that  their  purpose 
in  not  attempting  to  comply  with  this  rule  was  to  test  its 
validity,  and  that  they  were  proceeding  in  a  decent  and  orderly 
way  to  do  it.  It  is  said  on  behalf  of  the  state  that  in  the  sub- 
sequent proceedings  for  contempt  the  purpose  of  the  court  was 
to  test  this  rule.  Well,  these  cases  before  us  may  test  whether 
under  the  facts  here  shown  by  the  record  one  may  be  punished 
for  contempt  without  at  all  testing  the  validity  of  this  rule. 
If,  however,  in  the  cases  in  which  the  affidavits  were  filed, 
parties  had  been  dissatisfied  with  the  decision  of  the  court,  and 
had  not  been  willing  to  comply  with  it,  and  had  prosecuted 
error  on  account  of  his  ignoring  the  affidavits,  then  the  validity 
of  the  rule  might  have  been  brought  directly  in  issue.  And  it 
seems  to  us  that  an  attorney  ought  not  to  be  regarded  as  in 
contempt  of  court,  nor  his  client,  if  they  in  good  faith  believe 
that  a  rule  in  some  way  circumscribes  the  rights  the  law  gives 
them  and,  thus  believing,  proceed  by  ordinary  legal  methods  to 
tesft  its  validity.  And  unless  there  is  something  very  extraor- 
dinary about  the  case,  calling  upon  the  court  to  invoke  this  ex- 
treme course  of  proceeding  to  punish  them,  we  regard  contempt 
proceedings  as  quite  inappropriate.  Haines  v.  Haines,  35  Mich., 
138;  Weeks  v.  Smith,  3  Abb.  Pr.  (N.  Y.),  211. 

Obviously,  an  attorney  who  would  refrain  from  thus  pro- 
ceeding, or  who  would  induce  his  client  to  thus  refrain,  where 
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he  was  acting  in  good  faith  and  upon  an  honest  belief  that  such 
action  was  necessary  to  preserve  his  client's  interests  or  to 
maintain  his  own  rights,  an  attorney  who  under  such  circum- 
stances would  fail  to  act,  through  fear  of  consequences  either 
in  the  way  of  disfavor  upon  the  part  of  the  judge  or  punish- 
ment by  fine  or  imprisonment,  would  and  ought  to  be  branded 
as  a  craven  and  a  poltroon,  and  he  would  be  quite  unworthy  of 
his  high  commission  as  a  member  of  the  bar.  He  would  be 
recreant  to  the  honorable  traditions  of  the  bars  of  England  and 
America,  which  bodies  have  always  been  in  the  van  in  every 
movement  and  effort  to  resist  the  tyraunioal  exercise  of  arbi- 
trary power  by  government  or  its  agents.  * 

On  the  other  hand,  parties  and  attorneys  may  and  doubtless 
do  use  this  statute  illegitimately,  as,  for  instance,  for  delay 
merely,  to  vex  and  wear  out  an  opponent,  or  perhaps  to  try  to 
annoy  and  humiliate  the  judge  whose  qualifications  are  chal- 
lenged, and  for  other  improper  purposes. 

Such  misuse  qf  the  statute  generally  involves  perjury;  and 
therefore  it  is  said  that  where  the  primary  facts  are  not  set 
forth,  a  conviction  of  perjury  may  be  difficult  or  impossible, 
and  it  is  argued  that  this  affords  good  reason  for  holding  that 
the  statute  should  be  so  construed  and  enforced  (by  the  aid  of 
rules  or  otherwise)  as  to  require  a  specific  statement  of  the 
primary  facts  constituting  the  ultimate  fact  that  disqualifies 

the  judge. 

While  this  may  be  a  fair  and  forcible  argument  to  be  ad- 
dressed to  the  lawmaking  body  to  persuade  it  to  change  the  law 
in  this  particular  (though  we  do  not  deem  it  conclusive,  but 
are  persuaded  that  strong  reasons  may  be  advanced  for  leaving 
the  law  so  that  the  bare  statement  of  the  ultimate  fact  shall 
suffice,  one  of  which  reasons  is  set  forth  in  the  opinion  of  Judge 
Smith  before  mentioned),  we  do  not  regard  this  as  a  proper 
test,  and  certainly  it  is  not  a  contpolling  test  of  the  meaning 
of  the  law  on  this  point  Though  the  prevention  of  a  misuse 
of  the  law,  and  especially  through  perjury,  is  desirable,  it  should 
be  borne  in  mind  that  the  primary  object  of  the  law  is  not  the 
prevention  of  perjury,  but  is  entirely  different;  so  that  the 
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prevention  of  perjury  can  not  be  looked  to  as  the  pole  star  to 
guide  us  in  its  construction. 

Though  conviction  of  perjury  or  subornation  of  perjury  may 
•be  difficult  or  even  impossible  in  most  cases  of  such  misuse  of 
this  law,  and  proceedings  for  contempt  may  not  generally  be 
appropriate  or  effective,  yet  an  attorney  can  not  be  guilty  of 
such  offense  with  impunity  if  the  court  does  its  whole  duty  in 
the  premises ;  for  the  statute  providing  for  disbarment  or  dis- 
ciplinary punishment  of  an  attorney  guilty  of  unprofessional 
conduct  involving  moral  turpitude,  affords  an  appropriate  and 
effective  means  of  prevention  or  punishment  No  doubt  there 
have  been  many  and  most  flagrant  and  vexatious  abuses  of  this 
statute,  and  in  some  cases  parties  have  been  prevailed  upon  by 
their  attorneys  to  make  oath  that  the  judges  were  biased  and 
prejudiced  against  them  and  their  causes,  when  the  judges 
had  no  acquaintance  with  or  knowledge  of  the  parties  or  their 
causes,  and  there  was  no  just  or  valid  ground  for  challenge 
known  to  or  suspected  by  attorney  or  client.  Of  course  such 
practices  are  highly  reprehenBible  They  are  immoral  and 
criminal,  and  the  offenders  should  be  severely  dealt  with.  The 
judge  owes  it  to  himself,  his  position,  the  cause  of  justice,  the 
reputable  and  honorable  members  of  the  bar,  and  to  society 
generally,  to  do  his  utmost  to  bring  such  offenders  to  justice. 
Happily,  the  attorneys  who  are  guilty  of  such  practices  are 
comparatively  few,  but  unfortunately  their  power  to  do  mis- 
chief is  vastly  greater  than,  and  disproportionate  to,  their  gen- 
eral standing  at  the  bar. 

In  the  cases  before  us,  however,  we  deem  it  only  fair  and 
proper  (after  finding  an  absence  of  evidence  in  the  record  of 
unprofessional  conduct  preventing  us  from  concluding  that  the 
attorneys  concerned  were  guilty  of  unconscientious  behavior), 
to  add  that  their  known  probity  and  honorable  standing  as 
citizens  and  as  lawyers  oppose  such  a  conclusion. 

I  have  said  enough  to  indicate  that  we  find  and  hold,  inde- 
pendently of  any  question  about  the  validity  of  the  rule  or  the 
requirements  of  the  statute,  that  this  record  does  not  show  af- 
firmatively that  there  was  anything  done  that  amounted  to  con- 
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tempt  of  court.  There  is  nothing  in  the  affidavit  that  in  and  of 
itself  is  contemptuous.  The  disavowels— the  disclaimers  in  the 
answers  would  have  a  tendency  to  purge  the  parties  of  any  con- 
tempt of  which  they  might  have  been  guilty,  but  those  answers 
being  received  here  as  statements  of  facts,  and  not  being  in  any 
way  disproved  or  questioned  or  impeached,  they  reach  farther — 
they  meet  and  overcome  anything  smacking  of  contempt  that 
might  be  foiuid  here  by  strained  construction.  Nothing  else 
is  shown  than  is  shown  by  these  papers,  and  we  think  that  in  a 
case  like  this  the  judge  who  was  hearing  and  considering  the 
matter  could  not  properly  take  into  consideration  and  apply  as 
evidence  what  he  may  have  supposed  or  known  personally  about 
circumstances  and  motives,  of  which  no  evidence  was  produced 
on  the  hearing. 

It  is  a  qiuisi  criminal  proceeding.  The  presumptions  are  all 
in  favor  of  the  person  chained  with  the  offense,  i.  e.,  in  favor 
of  innocence.  It  is  not  a  case  of  the  character  where  a  court 
reviewing  the  conviction  is  to  assume,  in  the  absence  of  evidence 
to  the  contrary,  that  the  action  of  the  tribunal  below  was  cor- 
rect and  lawful.  It  is  a  case  where  the  guilt  of  the  person 
convicted  must  appear  affirmatively  in  the  record.  The  oflfense 
is  in  its  character  like  those  set  forth  in  the  chapter  of  the  crim- 
inal code  on  offenses  against  public  justice,  particularly  Re- 
vised Statutes,  6907. 

The  judge  hearing  this  matter  was  of  the  opinion  that  con- 
tempt proceedings  like  those  pending  against  Fronizer  and  Bair 
were  not  matters  with  respect  1x)  which  a  judge  might  be  dis- 
qualified under  Section  550  of  the  statute. 

As  to  that,  we  think  he  was  in  error.  "We  call  attention  to 
the  statute,  division  7  of  the  code,  which  contains  nineteen 
chapters,  each  chapter  dealing  with  a  different  subject  or  dif- 
ferent form  of  proceeding.  They  are  all  denominated  at  the 
heading  of  the  division,  ** Special  Proceedings."  They  are, 
''Amercement,  Arbitration,  Bastardy,  Contempts  of  Court,  Dis- 
solution of  Corporations,  Divorce  and  Alimony,  Dower,  Habeas 
Corpus,  Partition,  Real  Actions,  Replevin,  Sureties  (Rights  and 
Remedies  of),  Taxes  and  Assessments  (Relief  against).  Illegal  to 
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Change  Name,  to  Contest  Will,  to  Cure  Certain  Defects,  Errors 
and  Omissions,  to  Perpetuate  Testimony,  Water  Craft,  Wreck 
Masters." 

Contempt  of  court  is  one  of  these.  It  is  put  in  the  category 
with  the  others  as  a  proceeding  of  the  same  general  character, 
or  answering  to  the  same  general  description  of  ''special  pro- 
ceedings." And  it  seems  to  us  that  the  argument  made  is  well 
founded,  that  if  we  are  to  regard  Section  550  as  not  applicable 
to  proceedings  for  contempt  of  court,  we  must  regard  Section 
550  as  not  applicable  to  these  other  special  proceedings  set  forth 
in  the  other  eighteen  chapters  of  this  division,  and  that  that 
would  be  absurd  I  need  not  stop  to  argue. 

To  say  that  the  charge  of  contempt  is  to  be  investigated  by 
that  court  only  in  which  the  contempt  is  charged  to  have  been 
committed,  does  not  meet  the  question,  for  this  statute  does  not 
provide  for  the  removal  of  the  matter  to  another  court,  but 
only  for  a  change  in  the  personnel  of  the  court— the  judge  is 
changed,  the  court  remains  the  same. 

Lamonte  v.  Ward,  36  Wis.,  558,  is  in  point.  There,  the  ques- 
tion was  whether  a  contempt  proceeding  was  a  matter  within 
the  purview  of  a  statute  similar  to  our  statute  (Section  550). 
Our  statute  uses  the  term  ''cause  or  matter,"  and  it  is  insisted 
by  defendant  in  error  that  this  is  not  a  cause  or  matter.  In  the 
opinion  in  that  case  it  is  said : 

''It  is  stated  in  the  complaint  that  the  case  of  Lamonte  v. 
Pierce  was  commenced  in  the  Milwaukee  County  Court;  that 
all  of  the  proceedings  in  the  cause  until  after  the  alleged  con- 
tempt was  committed  by  Pierce  were  had  in  that  court;  and 
that,  pending  an  application  to  punish  Pierce  for  such  eon- 
tempt,  the  venue  was  duly  changed  to  the  circuit  court.  It  is 
now  claimed,  on  behalf  of  the  appellants,  that  such  change  of 
venue  was  without  authority  of  law,  and,  consequently, 
that  the  circuit  court  never  obtained  jurisdiction  of  the  pro- 
ceeding. The  statute  provides  for  the  removal  from  the  county 
to  the  circuit  court  of  any  cause  or  matter  which  shall  come  be- 
fore the  county  court  or  judge,  in  which  the  judge  shall  be  in- 
terested, or  in  which  he  shall  have  acted  as  counsel  for  any 
party.  Revised  Statutes,  Ch.  117,  Section  59,  as  amended  by 
Ch.  33,  Laws  of  1862  (Tay.  Statutes,  1323,  Section  84).  If  this 
proceeding  is  not  a  cause  within  the  meaning  of  the  statute. 
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it  ia  certainly  a  matter,  and  we  have  no  doubt  it  is  within  the 
intention  as  well  as  the  letter  of  the  statute/' 

But  without  a  decision  of  any  court,  we  would  be  unable  to 
oome  to  the  conclusion  that  so  broad  and  comprehensive  a  de- 
scriptive term  as  the  word  ** matter'*  would  not  comprehend  or 
include  an  inquiry  of  the  character  that  was  pending  against 
Fronizer  and  Bair.  It  was  a  proceeding  in  which  they  were 
parties.  It  was  not  ex  parte.  It  was  the  state  upon  the  one 
side,  and  they  upon  the  other,  and  though  not  directly  criminal, 
it  was  a  quasi  criminal  proceeding  in  which  a  judgment  of  fine 
and  imprisonment  was  authorized. 

We  further  hold  that  the  charge  was  not  of  contempt  in  the 
presence  of  the  judge,  and  therefore  written  charges  should 
have  been  filed.  And  this,  under  the  provisions  of  Revised 
Statute  5639,  et  seq.  And  we  think  that  the  statutes  upon  the 
subject  are  so  clear  that  it  is  not  necessary  to  seek  for  further 
authorities,  although  with  respect  to  this  matter  there  are  ex- 
pressions of  judges  and  of  courts  that  seem  to  sustain  the  views 
entertained  by  the  judge  of  the  court  below.  We  can  not  ac- 
count for  those  views  except  upon  the  theory  that  the  judges 
were  not  always  quite  attentive  to  the  language  of  the  statute. 

But  that  may  have  been  excusable  in  those  cases,  because  the 
precise  point  as  to  whether  written  charges  should  or  should  not 
be  filed  was  not  involved  therein,  and  was  not  necessary  to  be 
decided;  and  in  most  of  the  cases  where  expressions  of  this  kind 
are  used,  written  charges  were  in  fact  filed.  I  can  not  stop  to 
review  those  cases.    The  statute  (Section  5639)  reads: 

'*A  court,  or  judge  at  chambers,  may  punish  summarily  a 
person  guilty  of  misbehavior  in  the  presence  of  or  so  near  the 
court  or  judge  as  to  obstruct  the  administration  of  justice." 

And  that,  we  understand,  is  not  intended  to  be  restrictive  of 
the  inherent  common  law  right  of  the  court,  but  it  is  sufficiently 
comprehensive  to  include  all  of  the  power  that  the  courts  at 
common  law  ever  had  to  punish  contempts  summarily. 

Then  Section  5640  reads : 

**A  person  guilty  of  any  of  the  following  acts  may  be  pun- 
ished as  for  a  contempt: 
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**1.  Disobedience  of,  or  resistance  to,  a  lawful  writ,  process, 
order,  rule,  judgment  or  command  of  a  court  or  an  officer. 

**2.  Misbehavior  of  an  officer  of  the  court  in  the  perform- 
ance of  his  official  duties,  or  in  his  official  transactions. 

**3.  A  failure  to  obey  a  subpoena  duly  served,  or  a  refusal  to 
be  sworn,  or  to  answer  as  a  witness,  when  lawfully  required. 

**4.  The  rescue,  or  attempted  rescue,  of  a  person  or  of  prop- 
erty in  the  custody  of  an  officer  by  virtue  of  an  order  or  process 
of  court  held  by  him. 

*'5.  A  failure  upon  the  part  of  a  person  recognized  to  ap- 
pear as  a  .witness  in  any  court,  to  appear  in  compliance  with 
the  terms  of  his  recognizance." 

The  precise  charge  against  these  parties  was  that  they  had 
disobeyed  a  lawful  order  and  rule  of  the  court,  and  with  respect 
to  proceedings  under  that  section.  Section  5641  provides: 

^'In  cases  under  the  last  section,  a  charge  in  writing  shall  be 
filed  with  the  clerk,  an  entry  thereof  made  upon  the  journal 
and  an  opportunity  given  to  the  accused  to  be  heard,  by  himself 
or  counsel;  but  this  section  shall  not  be  so  construed  as  to  pre- 
vent the  court  from  issuing  process  to  bring  the  accused  party 
into  court,  or  from  holding  him  in  custody,  pending  such  pro- 
ceedings." 

In  the  oases  at  bar,  the  affidavits  were  not  prepared,  sworn 
to  or  filed  while  court  was  actually  in  session,  and  no  overt  act 
was  done  by  any  of  the  accused  persons  while  court  was  actually 
in  session. 

These  parties  were  brought  into  court  without  process.  They 
came  into  court  upon  being  notified  orally  that  the  court  desired 
their  presence  to  answer  to  this  charge ;  but  they  did  not  waive 
formal  written  charges.  By  a  written  motion  they  asked  that 
such  charges  be  prepared  and  filed,  and  this  motion  was  over- 
ruled. This  was  error.  Welch  v.  Barber,  52  Conn.,  147,  148 
(52  Am.  Rep.,  567) ;  Lowe  v.  State,  9  Ohio  St.,  337;  Myers  v. 
State,  46  0.  S.,  473 ;  Rapalje  on  Contempt,  Section  21. 

Our  conclusion  is  that  these  convictions  should  be  reversed, 
and  they  are  reversed: 

1,  Because  of  error  in  overruling  the  motion  for  written 
charges,  and  proceeding  with  the  inquiry  to  judgment  without 
written  charges. 
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2.  Because  the  conviction  is  not  supported  by  the  evidence, 
and  is  therefore  contrary  to  law. 

And  the  same  judgment  will  be  entered  in  each  of  the  six 
cases. 

Bartlett  i&  Wilson,  E.  B.  King  and  C.  M.  Seiders,  for  plainer 
iff  in  error. 

H.  C.  DeRan^  for  defendant  in  error. 


WHAT  CONSTITUTES  AN  INHABITED  DWELLING  HOUSE. 

[Circuit  Court  of  Hamilton  County.] 

Wn^LiAM  E.  Mason  et  al  v.  The  State  of  Ohio. 

Decided,  March   11,   1905. 

Criminal  Law — Trial  for  Burglary — Under  Section  6835 — Meaning  of 
the  Words  **InJial>ited  Dwelling  House" — Charge  of  Court — Recofn- 
mendation  of  Mercy. 

1.  In  a  trial  under  an  indictment  charging  the  malicious  and  forcible 

breaking  ar  entering  Into  an  inhabited  dwelling  house  In  the  ndght 
time  with  intent  to  commit  a  felony  or  with  intent  to  steal  prop- 
erty of  any  value,  it  is  error  to  charge  the  jury  that  a  dwelling 
occupied  by  a  family  who  were  absent  in  Europe  at  the  time  of 
the  alleged  burglary  and  the  two  servants  left  in  charge  were  tem- 
porarily absent,  was  an  inhabited  dwelling  house  within  the 
meaning  of  the  statute. 

2.  Although  it  is  the  duty  of  the  court  to  instruct  the  Jury  as  to  the 

to  do  does  not  constitute  prejudicial  error  where  the  court  Is  not 
effect  of  a  recommendation  of  the  prisoner  to  mercy,  a  failure  so 
requested  to  so  instruct. 

Jblke,  p.  J.;  Swing,  J.,  and  Giffen,  J.,  concur. 

The  plaintiffs  in  error  were  indicted/  and  convicted  for  the 
burglary  of  an  inhabited  dwelling  house,  and  now  complain 
that  the  court  of  common  pleas  erred  in  its  charge  to  the  jury 
by  stating,  in  substance,  that  a  dwelling  house,  although  not 
at  the  time  of  the  burglary  occupied  by  any  human  being,  was 
nevertheless  an  inhabited  dwelling  house  within  the  meaning 
of  the  statute. 
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That  the  court  erred  in  charging  the  jury  that  they  might 
recommend  mercy  without  also  stating  the  effect  of  such  rec- 
ommendation. 

Section  6835,  Revised  Statutes,  under  whidi  the  prisoners 
were  indicted,  provides  as  follows: 

"Whoever,  in  the  night  season,  maliciously  and  forcibly 
breaks  and  enters  in  an  inhabited  dwelling  house  with  intent  to 
commit  a  felony  or  with  intent  to  steal  property  of  any  value, 
shall  be  imprisoned  in  the  penitentiary  during  life;  but  upon 
recommendation  of  mercy  by  the  jury,  shall  be  imprisoned  not 
more  than  thirty  years  nor  less  than  ten  years." 

The  object  and  purpose  of  imposing  a  penalty  so  severe  as 
imprisonment  for  life  manifestly  is  for  the  peace,  repose  and 
safety  of  familes  in  the  night  season,  who  are  occupying  a 
dwelling  house,  the  forcible  breaking  of  which  for  felonious 
purposes  during  the  hours  which  peaceable  and  law-abiding 
people  give  up  to  rest,  would  naturally  cause  alarm,  distress 
and  danger. 

At  the  time  of  the  forcible  breaking  of  the  dwelling  house 
in  this  case,  it  was  occupied  by  no  human  being,  the  owner  and 
his  family  being  absent  in  Europe,  and  the  two  servants  left 
in  charge  being  temporarily  away  on  an  errand. 

The  alarm  and  danger  of  the  occupants  of  the  dwelling  house 
could  not  occur  for  the  reason  that  none  was  there;  but  it  is 
suggested  that  it  is  the  possibility  of  the  dwelling  house  being 
occupied  at  the  time  or  of  the  occupants  returning  before  the 
burglar  had  escaped,  which  the  statute  contemplates.  But  it 
is  a  well  recognized  rule  of  law  that  penal  statutes  are  strictly 
construed.  By  a  liberal  construction,  a  dwelling  house  may 
be  deemed  to  be  inhabited  when  one  or  more  human  beings  are 
living  in  it  continuously  during  the  night  season  as  well  as  the 
day,  although  the  occupants  may  be  absent  for  a  few  hours 
during  any  particular  day,  but  a  strict  construction  requires 
us  to  have  regard  to  the  mischief  intended  to  be  remedied.  The 
Legislature  evidently  intended  to  protect  those  dwelling  in 
the  house  at  the  time  the  burglary  is  committed,  and  not 
those  who  might  be  there  by  reason  of  its  being  their  usual 
place  of  abode. 
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This  construction  of  the  word  ** inhabited"  was  applied  in 
the  case  of  The  People  v.  Butler,  16  Johnson's  Reports,  page 
202,  where  the  court  say: 

''By  the  addition  of  the  word  'inhabited'  in  the  first  section 
of  the  act,  the  Legislature  evidently  intended  to  make  a  dis- 
tinction between  the  act  of  burning  a  dwelling  house  while  per- 
sons were  actually  in  it  at  the  time,  and  burning  an  uninhab- 
ited dwelling  house.  The  one  offense  being  punishable  with 
death,  and  the  other  with  imprisonment." 

In  that  case,  the  extreme  penalty  for  the  burning  of  an  in- 
habited dwelling  house  was  imposed,  not  because  of  the  loss  of 
the  building  or  of  the  furniture  and  other  contents,  but  be- 
cause of  the  danger  to  the  persons  actually  in  it.  So  in  this 
case,  imprisonment  for  life  is  imposed,  not  because  of  the  break- 
ing of  the  building  or  the  loss  of  any  of  its  contents,  but  rather 
to  protect  those  who  are  at  the  time  occupying  the  premises. 
It  is  true  that  afterwards  the  Legislature  of  the  state  of  New 
York  amended  this  statute  so  as  to  read:  **The  dwelling  house 
of  another  in  which  there  is  at  the  time  a  human  being,"  but 
this  seems  to  have  been  done  for  the  purpose  of  making  cer- 
tain, by  statute,  that  which  before  was  uncertain  and  determ- 
ined only  by  judicial  construction. 

We  are  of  opinion,  therefore,  that  the  court  erred  in  its 
charge  to  the  jury. 

Concerning  the  other  alleged  error,  it  is  the  duty  of  the 
court  to  instruct  the  jury  upon  all  the  questions  of  law  arising 
before  them  in  the  case,  but  a  failure  to  instruct  upon  any  par- 
ticular point  does  not  constitute  prejudicial  error  unless  the 
court  is  requested  to  so  charge.  While  we  think  that  the  jury 
could  not  intelligently  recommend  the  prisoners  to  mercy  with- 
out knowing  the  effect  of  such  recommendation,  and  that  it  is 
the  duty  of  the  court  to  so  instruct,  yet  there  being  no  request 
in  this  case,  it  was  not  error  for  which  the  judgment  could  be 
reversed. 

Judgment  reversed,  and  ^ause  remanded  for  new  trial. 

P.  8.  Phillips  and  Wm.  Sander,  Jr.,  for  plaintiffs  in  error. 

H,  M.  Rxdison,  Prosecuting  Attorney,  and  Arthur  Mmning, 
Assistant  Prosecuting  Attorney,  for  defendant  in  error. 
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NOTICE  OP  APPEAL  IN  SUITS  PENDING  AT  THE  TIME  OP  THE 

AMENDATORY  ACT. 

[Circuit  Court  of  Fairfield  Couftty.] 

Newton  Pbtebs  v.  George  Habman  et  alu 

Decided,  September  23,  1904. 

'Appeal—Pending  Suits  not  Affected  hy  Subsequent  LegialatUm  Relating 
Thereto — The  Amendatory  Act  of  March  25,  1M2. 

1.  An  appeal  1b  a  continuanoe  of  the  original  action,  and  the  right  of 

appeal  is  not  affected  by  subsequent  amendatory  legislation  unless 
it  is  expressly  so  provided. 

2.  The  amendatory  act  of  March  25,  1902,  requiring  a  party  who  desires 

to  appeal  his  case  to  the  circuit  court  to  file  a  written  notdce  of  his 
intention  so  to  do  within  three  days  after  the  Judgment  or  order 
is  entered  by  the  trial  judge  on  his  docket,  does  not  apply  to  ac- 
tions pending  at  the  time  of  its  passage. 

Donahue,  J. ;  Voorhees,  J.,  and  McCabty,  J.,  concur. 

Motion  to  dismiss  appeal. 

This  case  is  submitted  to  us  on  a  motion  to  dismiss  the  ap- 
peal. The  judgment  of  the  court  below  was  entered  June  4, 
1902,  and  an  appeal  was  attempted  from  that  judgment  There 
was  no  notice  filed  in  writing  of  an  intention  to  appeal  and  it 
is  claimed  by  counsel  for  the  motion  that  under  the  statute,  as 
it  then  read,  this  was  absolutely  necessary,  and  that  a  failure 
to  file  such  notice  is  fatal  to  the  appeal,  and  the  same  must  be 
dismissed. 

Revised  Statutes,  Section  5227,  was  amended  March  25,  1902 
(95  0.  L.,  66).  In  that  amendment  it  is  provided  that  a  party 
desiring  to  appeal  his  cause  to  the  circuit  court  shall,  within 
three  days  after  the  judgment  or  order  is  entered  on  his  docket 
by  the  trial  judge,  file  a  written  notice  of  such  intention,  and, 
within  thirty  days  after  the  entering  of  such  judgment  or  order 
by  the  trial  judge,  give  an  undertaking  with  sufficient  surety, 
to  be  approved  by  the  clerk  of  the  court  or  a  judge  thereof,  as 
hereinafter  provided. 

This  section  was  amended  to  read  as  I  have  just  stated  on 
March  25,  1902,  and  the  decree  was  entered  June  4,  1902,  so  it 
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is  contended  by  counsel  for  the  motion  that  this  section,  as  it 
wad  amended  March  25,  1902,  applies. 

The  original  section  as  it  stood  before  this  amendment  pro- 
vided that  a  party  desiring  to  appeal  his  cause  to  the  circuit 
court  shall,  within  three  days  after  the  judgment  or  order  is 
entered,  enter  on  the  records  notice  of  such  intention,  and  with- 
in thirty  days  after  the  entering  of  such  judgment  or  order 
on  the  journal  of  the  court  give  an  undertaking  with  sufficient 
surety,  to  be  approved  by  the  clerk  or  a  judge  thereof,  as  here- 
inafter provided. 

With  the  contention  of  counsel  touching  the  requirements  of 
the  statute,  as  amended,  we  are  in  perfect  accord.  Under  that 
section,  as  amended,  the  filing  of  a  separate  notice  in  writing 
is  absolutely  indispensable  to  perfect  the  appeal,  and  the  entry 
that  was  put  upon  the  journals  of  the  court  is  not  suflScient 
under  the  amended  statute  as  it  read  on  June  4,  1902.  But  it 
is  contended  that  the  original  Section  5227,  as  it  read  at  the 
time  of  the  bringing  of  this  suit,  controla  That  is  the  only 
question  in  this  case. 

Revised  Statutes,  Section  79,  provides  that  where  a  statute 
is  repealed  or  amended,  such  repeal  or  amendment  shall  in  no 
manner  aflfect  pending  actions,  prosecutions,  or  proceedings, 
civil  or  criminal,  and  when  the  repeal  or  amendment  relates  to 
the  remedy,  it  shall  not  aflfect  pending  actions,  prosecutions  or 
proceedings,  unless  so  expressed ;  nor  shall  any  repeal  or  amend- 
ment aflfect  causes  of  such  action,  prosecution  or  proceedings 
existing  at  the  time  of  such  amendment  or  repeal,  unless  other- 
wise expressly  provided  in  the  amending  or  repealing  act. 

Now  if  this  appeal  comes  within  the  provisions  of  Section  79, 
then  of  course  the  statute  as  it  existed  at  the  time  of  the  com- 
mencement of  the  action  would  control.  If  it  does  not,  then  Re- 
vised Statutes,  Section  5227,  as  amended  March  25,  1902,  con- 
trols. 

The  entry  (after  the  decree  of  the  court  is  entered)  is  as  fol- 
lows: 

*'Now  and  here  plaintiflf  gives  notice  of  his  intention  to  ap- 
peal this  case  to  the  Circuit  Court  of  Fairfied  County,  Ohio, 
and  the  court  fixes  the  amount  of  the  appeal  bond  at  $200." 
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That  notice  is  sofScient  under  the  old  statute,  if  the  appeal 
is  to  be  perfected  under  that  statute. 

The  case  in  Young  v.  Shallenherger,  53  Ohio  St.,  291,  seems 
to  cover  this  question,  but  it  is  distinguished  in  this,  that  at 
the  time  of  the  passage  of  the  act  there  in  question,  the  right 
of  action  then  had  already  accrued  to  the  plaintiff  in  error; 
that  is,  judgment  had  been  rendered  against  him  and  he  was 
entitled  to  his  cause  of  action  as  it  then  existed.  It  is  contended 
that  if  judgment  had  not  then  been  rendered  it  would  have  been 
different ;  that  no  rights  could  have  accrued  until  judgment  had 
been  entered  and  consequently  Young  v.  ShaUenberger,  supra, 
is  no  assistance  to  us  in  determining  this  case. 

In  Thompson  v.  Street  Bldg,  Assn,,  13  C.  C,  250,  the  court 
reviews  Revised  Statutes,  Section  79,  at  some  length;  it  shows 
the  nature  of  a  petition  in  error  and  the  difference  between  a 
proceeding  in  error  and  an  appeal,  and  on  page  70  we  find  this 
language : 

**But  an  appeal  is  very  different  from  a  proceeding  in  error, 
as  is  shown  by  the  decision  of  the  Supreme  Court  referred  to 
by  Judge  Smith  in  announcing  the  decision  of  the  general  term 
in  that  case.  The  former  is  a  continuance  of  the  original  action, 
and  it  would  be  affected  by  any  statute  relating  to  the  remedy 
in  such  cases,  only  if  it  was  stated  therein  that  it  would  affect 
pending  actions." 


This  case  holds  directly  that  an  appeal  is  a  continuance  of 
the  original  action,  that  it  would  not  be  affected  by  any  statute 
changing  or  modifying  the  laws  relating  to  it,  unless  it  ex- 
pressly provided  that  it  should  do  so  as  required  by  Revised 
Statutes,  Section  79. 

That  case  is  persuasive  with  us,  but  we  think  the  case  of  Trav^ 
elers  Ins.  Co,  v.  Myers,  59  Ohio  St,  332,  is  practically  decisive 
of  the  question.    I  read  from  the  syllabus: 

"Section  6710,  Revised  Statutes,  as  amended  April  25,  1898 
(93  0.  L.,  255),  does  not  affect  the  jurisdiction  of  this  court 
to  review  a  judgment  of  a  lower  court,  where  the  right  to  prose- 
cute error  in  this  court  existed  at  the  time  the  amendment  took 
effect." 
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On  page  333  the  court  say : 

**It  is  evident  that  if  Section  3  had  been  omitted,  the  act, 
being  one  relating  to  the  remedy,  would  not  have  applied  to 
this  case;  for  by  Revised  Statutes,  Section  79,  no  amendment 
or  repeal  relating  to  the  remedy,  applies  to  an  existing  cause 
of' action,  prosecution  or  proceeding,  unless  otherwise  expressly 
provided  in  the  amending  or  repealing  act." 

This  amendment  that  we  are  now  considering  (amendment  to 
Revised  Statutes,  Section  5227)  does  not  provide  that  it  shall 
apply  to  pending  cases.  Therefore  from  the  doctrine  in  Trav* 
elers  Ins.  Co.  v.  Myers,  supra,  it  is  evident  th»t  it  can  not  apply 
to  this  case.  In  other  words,  this  act  is  an  act  relating  to  the 
remedy,  and  therefore  the  law  as  it  existed  at  the  time  the  ac- 
tion was  commenced,  instead  of  the  law  at  the  time  the  judg- 
ment was  rendered,  shall  govern.  That  being  true,  we  think 
the  notice  of  appeal  was  properly  given  and  the  motion  to  dis- 
miss the  appeal  will  be  overruled. 

C,  W.  McCleery  and  William  Davidson,  for  plaintiff  in  error. 

M.  A.  Daugherty,  for  G.  A.  Harman. 


SUBSTANTIAL  VARIANCE  BETWEEN  PETITION  AND  PROOF. 

[Circuit  Court  of  Cuyaboga  County.] 

WUiUAM  Hazzabd  v.  John  B.  Wallace. 

Decided,  November  7,  1904. 

Pleading — Variance  between  Petition  and  Proof — Refusal  of  Leave  to 
File  Amended  Petition  not  Error,  When. 

It  is  not  error  to  refuse  leave  to  file  an  amended  petition  conforming 
to  the  facts  proved  at  the  trial,  where  the  amended  petition  offered 
for  filing  substantially  changes  the  plaintiffs  claim  (Revised 
Statutes,  6114). 

WmcH,  J. ;  Hale,  J.,  and  Marvin,  J.,  concur. 
Error  to  the  court  of  common  pleas. 

Plaintiff  filed  his  petition  against  defendant  in  the  common 
pleas  court  alleging  in  substance  that  on  a  certain  day  defend- 
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ant  for  a  valuable  consideration  agreed  to  buy  of  plaintiflf 
thirty  shares  of  stock  in  a  certain  corporation  and  pay  therefor 
$3,000,  tender  of  the  stock  by  plaintiff  and  refusal  of  defendant 
to  pay.  Further  alleging  that  he  at  all  times  has  been  and  still 
is  willing  to  deliver  said  stock  on  payment  of  said  sum,  plaintiff 
asked  judgment  in  the  sum  of  $3,000. 

The  answer  was  a  general  denial,  and  a  jury  being  waived, 
the  issues  thus  made  were  tried  to  the  court.  After  the  intro- 
duction of  the  plaintiff's  evidence  the  defend*ant  made  a  mo- 
tion to  arrest  the  evidence  and  render  judgment  for  the  de- 
fendant, and  said  motion  being  argued  and  submitted  to  the 
court,  the  court  expressed  its  opinion  that  the  evidence  did 
not  make  a  case  entitling  the  plaintiff  to  recover  under  the 
allegations  of  the  petition;  thereupon  the  plaintiff  requested 
the  court  to  consider  the  case  upon  the  evidence  as  if  the  pe- 
tition were  aanended  to  conform  to  the  facts  proved,  which  ap- 
plication the  court  then  and  there  allowed ;  and  thereupon  the 
plaintiff  applied  to  the  court  for  leave  to  amend  the  petition 
to  conform  the  same  to  the  facts  proved,  which  application  was 
sustained,  and  plaintiff  submitted  to  the  court  an  amended  pe- 
tition  in  the  cause,  and  asked  leave  of  the  court  to  file  the  same, 
which  application  the  court  refused  for  the  reason,  as  stated 
in  the  journal,  **that  the  same  did  not  in  the  judgment  of  the 
court  conform  to  the  facts  as  proved  by  the  evidence  in  the 
case  and  for  no  other  reason  whatever,"  to  which  refusal 
plaintiff  excepted.  Thereupon  defendant  again  moved  the  court 
for  judgment  in  his  favor,  which  motion  was  sustained  and 
judgment  for  him  rendered.  Proper  exceptions  being  taken,  a 
bill  of  exceptions  was  prepared  and  the  matter  brought  to  this 
court  for  review. 

Upon  the  argument  here  it  was  conceded  by  counsel,  or  at 
least  it  clearly  appears  from  the  record,  that  plaintiff  upon 
the  evidence  adduced  by  him  was  not  entitled  to  judgment 
under  his  original  petition.  The  amended  petition  which  plaint- 
iff requested  leave  to  file,  in  substance  set  forth  that,  upon  the 
formation  of  the  corporation  whose  stock  is  in  question,  plaint- 
iff was  requested  to  take  fifty  shares;  that  defendant  being  in- 
terested in  the  promotion  of  the  company,  plaintiff  inquired  of 
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defendant  if  he  would  take  thirty  of  said  shares  from  plaintiff 
at  par  if  plaintiff  took  the  fifty  shares,  to  which  defendant 
agreed;  thereupon  plaintiff  contracted  for  the  fifty  shares,  af- 
terwards paid  for  and  received  them,  but  defendant  refused 
to  comply  with  his  agreement  to  take  the  thirty  shares;  that 
said  thirty  shares  were  really  of  the  value  of  only  $2,250,  and 
that  by  reason  of  the  breach  of  defendant's  contract  plaint- 
iff was  damaged  in  the  sum  of  $750. 

It  is  manifest  that  the  amended  petition  set  up  an  entirely 
different  cause  of  action  from  that  set  up  in  the  original  pe- 
tition. Such  being  the  case,  did  the  court  err  in  refusing  leave 
to  file  it? 

Section  5114,  Revised  Statutes  of  Ohio,  provides  that  **the 
court  may,  before  or  after  judgment,  in  furtherance  of  jus- 
tice, and  on  such  terms  as  may  be  proper,  amend  any  pleading, 
process  or  proceeding,  by  adding  or  striking  out  the  name  of 
any  party,  or  by  correcting  a  mistake  in  the  name  of  a  party, 
or  a  mistake  in  any  other  respect,  or  by  inserting  other  allega- 
tions material  to  the  case,  or,  when  the  amendment  does  not 
change  substantially  the  claim  or  defense,  by  conforming  the 
pleading  or  proceeding  to  the  facts  proved/' 

Manifestly  the  amended  petition  was  offered  under  favor  of 
the  last  clause  of  the  statute  quoted.  As  it  substantially 
changed  the  plaintiff's  claim,  the  court  had  no  right  to  allow 
it  to  be  filed.  For  this  reason  there  was  no  error  in  refusing 
leave  to  file  the  amended  petition  offered.  The  fact  that  the 
trial  judge  gave  another  reason  for  his  refusal  is  immaterial 
{Palmer  v.  Yarrington,  1  0.  S.,  253),  and  whether  or  not  the 
amended  petition  was  in  accordance  with  the  facts  proved  at 
the  trial  and  made  a  cause  of  action,  need  not  be  considered. 

The  cause  of  action  set  up  in  the  amended  petition  was  en- 
tirely different  from  the  cause  of  action  upon  which  the  par- 
ties went  to  trial,  and  whatever  its  merit,  it  could  not  be  con- 
sidered in  that  trial. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Wiliiam  Howell  and  Blandin,  Rice  &  Ginn,  for  plaintiff  in 
error. 

Squire,  Sanders  &  Dempsey,  for  defendant  in  error. 
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PROOF  OP  INTSNT  TO  KILL. 

[Circuit  Court  of  Lucas  County.] 

John  Munday  v.  State  op  Omo.* 

Decided,  December  2,  1904. 

Criminal  Late — Trial  for  Homicide^Proof  of  Intent  to  KUP^Necetsary 
to  Justify  Conviction  of  Murder  in  the  Second  Degree— No  Con^ 
elusive  Presumption  from  the  Striking  of  the  Fatal  Blou>— Charge 
of  Court—Self'Defense. 

1.  In  order  to  Justify  a  conviction  of  murder  in  the  second  degree  it 

must  be  afflrmatiyely  proved  that  the  accused  "purposely"  killed 
the  deceased;  to  show  that  he  purposely  inflicted  the  wound  that 
caused  the  death,  or  that  he  purposely  struck  the  deceased,  from 
which  stroke  the  deceased  died,  is  not  sufficient.  It  follows,  there- 
fore, that  it  is  error  to  charge  the  Jury  to  Ihe  effect  that,  if  the 
proof  shows  that  defendant  "purposely"  committed  the  act,  the 
natural  and  probable  consequence  of  which  was  to  and  did  cause 
the  death  of  the  deceased,  evidence  on  behalf  of  the  defendant 
tending  to  show  that  he  did  not  in  fact  intend  to  kill  the  de- 
ceased ia  immaterial. 

2.  The  presumption  that  one  intended  the  natural  and  probable  Qon- 

sequencee  of  his  own  act  can  not  be  extended  in  its  application  to 
Justify  a  charge  to  the  Jury,  under  an  indictment  for  murder  in 
the  second  degree,  that  defendant  Is  presumed  to  have  intended 
to  kill  the  deceased  because  he  purposely  inflicted  the  act  which 
caused  the  death. 
8.  In  such  a  prosecution,  where  it  is  claimed  that  the  defendant  acted 
in  self-defense  and  does  not  admit  any  intent  to  kill,  a  charge 
that  "no  other  ground  of  Justification  or  excuse  than  self-defense 
is  claimed  by  the  defendant,  and  no  other  will  be  considered  by 
you"  tends  to  exclude  the  right  of  the  defendant  to  reduce  the 
grade  of  the  offense  charged  from  murder  in  the  aeoond  degree  to 
manslaughter,  and  is  prejudicial  error. 

Hull,  J.;  Parker,  J.,  and  Haynes,  J.,  concnr. 
Error  to  Lucas  County  Common  Pleas  Court 
The  plaintiff  in  error  was  indicted  for  the  crime  of  murder 
in  the  second  degree,  and  was  convicted  of  that  offense  by  the 
jury.    A  motion  for  a  new  trial  being  overruled,  he  was  sen- 

*  Affirmed  by  the  Supreme  Court,  2  O.  L.  R.»  509. 
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tenced  to  imprisonment  in  the  penitentiary  for  life.  A  peti- 
tion in  error  was  filed  in  this  court  to  reverse  that  judgment. 

John  Munday,  in  the  fall  of  1889,  was  married  to  Lillie  Mun- 
day,  the  person  he  was  charged  with  killing.  They  were  mar- 
ried at  the  city  of  Detroit  The  killing  is  alleged  to  have  oc- 
curred on  January  13, 1893,  in  the  city  of  Toledo. 

It  is  claimed  that  the  court  erred  in  its  charge  to  the  jury; 
that  the  verdict  was  against  the  weight  of  the  evidence-,  and 
that  therefore  the  court  erred  in  overruling  the  motion  for  a 
new  trial. 

As  I  have  said,  Munday  was  married  to  Lillie  Munday  in 
Detroit  in  1889.  After  their  marriage,  they  moved  to  Toledo 
and  lived  on  Wisconsin  street,  he  having  two  or  three  children 
by  a  former  wife  and  one  by  Lillie  Munday.  A  day  or  so  after 
January  15,  1893,  now  over  eleven  years  ago,  it  was  noticed  by 
the  neighbors  and  the  relatives  of  Mrs.  Munday  that  she  had 
disappeared  from  their  home  on  Wisconsin  street  Her  mother 
and  some  of  the  neighbors  came  to  the  house  and  inquired 
where  she  was,  and  Munday  told  them  she  had  gone  away — ^they 
had  been  separated  for  a  short  time,  prior  to  this — ^he  told  them 
she  had  gone  away,  and  he  did  not  know  where  she  was.  Soon 
after  that  he  with  his  children  left  the  house  and  moved  to 
Detroit,  and  went  to  other  places,  and  finally  to  St.  Louis. 

In  June,  1895,  nearly  two  years  and  a  half  after  Mrs.  Mun- 
day had  disappeared,  her  body  was  found  under  the  house 
where  they  had  lived  on  Wisconsin  street,  in  Toledo.  It  had 
decomposed  so  that  only  a  portion  of  the  skin  on  the  face  and 
neck  remained;  it  was  identified  fully  by  those  who  knew  her 
and  was  examined  by  physicians.  The  only  mark  of  violence 
that  could  be  discovered  by  the  physicians  at  that  time,  if  this 
was  a  mark  of  violence,  was  a  small  hole  on  one  side  of  her 
neck  through  the  skin  which  still  remained  about  the  size  of  an 
ordinary  lead  pencil,  or  a  man's  little  finger,  or  a  thirty-eight 
caliber  bullet,  as  one  physician  testified;  but  no  one  could  tell 
how  the  hole  had  been  made  or  whether  the  skin  had  simply 
decomposed;  the  flesh  inside  was  all  gone.    The  body  had  been 
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put  under  the  house  through  the  floor,  the  boards  being  lifted 
in  a  closet. 

A  warrant  was  issued  for  Munday  and  soon  after  that  he 
was  arrested  in  St  Louis  and  brought  back  to  Toledo,  in  the 
same  month,  June,  1895.  In  the  following  August,  he  escaped 
from  the  jail  of  Lucas  county  and  fled,  and  lived  at  various 
places,  and  married  another  woman;  and,  finally  in  the  year 
1903,  he  was  found  in  the  city  of  St.  Louis,  working  on  the 
exposition  buildings,  was  arrested  and  brought  back  to  Toledo. 
He  had  been  indicted  for  murder  in  the  second  degree.  The 
case  was  tried  in  the  court  of  common  pleas  at  the  April  Term, 
1903 — ten  years  after  Mrs.  Munday  disappeared.  At  the  trial 
of  the  case  the  evidence  offered  by  the  state  showed  the  finding 
of  the  body  under  the  house,  the  marks  upon  it — it  had  the 
mark  upon  it  which  I  have  referred  to — and  there  was  some 
testimony  as  to  the  statements  of  Munday,  that  is,  his  state- 
ment that  she  had  gone  away  and  that  he  did  not  know  where 
shis  was,  and  the  evidence  of  an  officer,  by  the  name  of  Durian, 
that  Munday  had  said  to  him  that  he  had  had  a  quarrel  with 
his  wife  and  a  struggle  and  that  in  the  struggle  he  had  struck 
her  with  the  handle  of  a  carving  knife ;  and  that  she  had  died ; 
that  he  had  tried  to  resuscitate  her,  but  could  not ;  that  he  had 
come  near  to  the  police  station  two  or  three  times  with  the 
intention  of  giving  himself  up,  but  his  courage  failed  and  he 
ran  away.  That  statement,  it  was  claimed,  was  made  at  the 
time  he  was  first  arrested,  ten  years  before.  This  is  a  brief 
statement  of  the  state's  case;  some  elements  I  have  probably 
left  out. 

The  only  witness  who  claims  to  have  been  present  at  the  time 
of  Mrs,  Munday 's  death  was  the  defendant  himself.  He  went 
on  the  witness-stand  and  his  claim  was  that  whatever  he  did 
was  done  for  the  purpose  of  defending  himself.  He  claimed 
that  they  had  various  quarrels;  that  she  was  a  woman  of  vio- 
lent temper;  and  he  was  corroborated  in  this  to  some  extent. 
On  this  occasion  Munday  claimed  she  was  about  to  leave  and 
take  with  her  their  little  girl,  who  was  then  a  small  child;  that 
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he  undertook  to  prevent  her  taking  the  girl ;  that  he  began  tak- 
ing a  coat  off  the  child;  that  thereupon  she  attacked  him  first 
with  the  broom;  that  he  took  it  away  from  her  and  threw  it 
out  of  the  room,  and  at  the  same  time  put  out  the  two  small 
children  who  were  in  the  room  with  them — they  were  in  the 
dining-room — and  closed  the  door;  that  thereupon  she  picked 
up  a  carving  knife  which  was  on  the  dining-room  table  and 
threatened  to  kill  him,  '*to  fix  him,"  **to  run  the  knife  through 
him,"  and  used  other  language  of  that  kind.  Munday  claimed 
that  he  ran  around  the  dining-room  table,  she  pursuing  him; 
that  she  finally  gained  on  him,  with  the  carving  knife  in  her 
hand,  which  he  says  was  a  long  knife,  a  knife  with  a  long  blade 
and  a  long,  pointed  handle.  When  she  came  near  him  he  claims 
that  he  whirled,  and,  for  the  purpose  of  protecting  himself, 
struck  her  on  the  breast  with  his  hand  or  fist  and  knocked  her 
down.  He  says  she  was  still  raving,  as  he  put  in,  in  a  raging, 
angry,  threatening  manner,  with  the  knife  still  in  her  hand. 
In  order  to  get  the  knife  away  from  her,  to  make  her  let  go 
of  the  knife,  he  said  he  took  hold  of  her  hand;  that  the  knife 
which  she  held  in  her  right  hand  was  transferred  to  the  other 
hand ;  she  was  still  threatening  to  kill  him ;  that  in  the  struggle 
with  her  he  got  the  knife  away  from  her  by  rubbing  his 
knuckles  against  her  fingers — the  fingers  of  the  hand  which 
held  the  knife.  He  said  also  that  in  the  struggle  he  took  hold 
of  her  throat  and  choked  her  some. 

He  says  that  he  finally  succeeded  in  getting  the  knife  away 
from  her.  Soon  after  that,  he  says,  she  became  unconscious. 
Why  she  became  unconscious  he  claims  he  does  not  know.  He 
laid  her  upon  the  couch  in  the  room;  the  only  blood  that  he 
Bays  he  saw  was  at  the  back  of  her  head.  He  says  he  tried  to 
resuscitate  her  with  camphor,  and  put  his  hands  on  the  back  of 
her  head  to  staunch  the  blood ;  but  he  was  unable  to  resuscitate 
her.  In  the  course  of  an  hour  he  found  she  was  dead,  and  he 
says  that  he  took  the  body  and  laid  it  on  the  bed  in  the  front 
room  of  the  house;  that  he  went  down  town  intending  to  re- 
port it  to  the  police,  but  he  said  his  courage  failed  and  he 
did  not. 
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The  door  of  the  front  room  where  the  body  lay  was  locked. 
He  told  the  small  children  that  Mrs.  Munday  had  gone  away. 
The  body  remained  there,  according  to  his  statement,  until  the 
next  night  at  midnight,  when  he  concluded  to  flee ;  and  he  took 
up  the  boards  in  the  floor  of  a  closet  and  put  the  body  under 
the  house — the  house  stood  on  stone  piers,  and  was  surrounded 
with  boards;  there  was  no  cellar  under  the  house.  Soon  after 
that,  a  day  or  two  after,  Munday  went  to  Detroit,  and  after 
that  came  his  experiences  and  wanderings,  as  I  have  already 
stated,  until  he  was  finally  arrested  and  put  on  trial. 

As  stated,  his  claim  is  that  whatever  he  did  was  done  in 
self-defense.  He  does  not  admit  that  he  intended  to  kill  his 
wife,  and  if  what  he  says  is  true,  he  probably  did  not;  at  least, 
he  does  not  admit  that  he  did.  He  denies  having  used  any 
weapon  upon  her  or  any  kind  of  violence  except  as  before 
stated.  He  claims  that  in  the  struggle  she  cut  him  on  one  of 
his  arms  near  the  wrist. 

It  is  urged  that  the  court  erred  in  its  charge  to  the  jury; 
and  especially  in  the  instructions  as  to  what  would  be  sufficient 
to  establish  the  crime  of  murder  in  the  second  degree.  This 
crime  is  defined  in  Section  6810,  Revised  Statutes,  as  follows: 

''Whoever  purposely  and  maliciously,  except  as  provided  in 
the  last  two  sections,  kills  another,  is  guilty  of  murder  in  the 
second  degree,  and  shall  be  imprisoned  in  the  penitentiary  dur- 
ing life." 

It  will  be  observed  by  reading  the  statute  that  to  constitute 
this  oifense,  the  killing  must  have  been  done  purposely  and 
maliciously,  and,  under  the  law  of  this  state,  the  element  of 
purpose  and  intent  must  be  proven  and  established  by  the  state 
beyond  a  reasonable  doubt.  It  is  as  much  an  element  of  the 
crime  as  the  killing  itself.  It  is  not  all  unlawful  homicides  that 
are  murder,  either  in  the  first  or  second  degree.  Manslaughter 
is  defined  in  Section  6811,  Revised  Statutes,  as  follows : 

**  Whoever  unlawfully  kills  another,  except  as  provided  in  the 
last  three  sections,  is  guilty  of  manslaughter,  and  shall  be  im- 
prisoned in  the  penitentiary  not  more  than  twenty  years  nor 
less  than  one  year." 
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The  burden  is  upon  the  state  to  establish  every  material  ele- 
ment of  the  crime  charged.  As  appears  on  page  50  of  the 
record  the  court  charged  the  jury : 

**The  burden  is  also  upon  the  state  to  satisfy  you  beyond  a 
reasonable  doubt  that  the  said  LiUie  Munday  died  as  the  direct 
and  probable  result  of  an  act  purposely  inflicted  upon  her  by 
the  said  defendant.  The  word  'purposely,'  as  used  in  the  stat- 
ute to  characterize  the  act,  has  no  relation  to  the  motive  with 
which  the  act  is  committed.  Motive  is  no  element  of  homicide, 
and  need  not  be  proved.  *  Purposely'  means  on  purpose,  inten- 
tionally, and  as  used  in  this  connection  relates  to  the  intent 
with  which  the  act  is  done.  That  is  to  say,  the  act  which  re- 
sults in  the  death  of  another  must  have  been  done  with  the 
intent  to  kill.  The  intent  with  which  an  act  is  done  is  to 
be  determined  from  the  nature  of  the  act,  the  circumstances 
surrounding  and  attending  it,  and  all  the  facts  of  each  par- 
ticular case." 

So  far  no  special  complaint  is  ma^  of  the  instruction,  and  it 
seems  to  state  the  law  correctly.    The  court  then  continues: 

**It  constitutes  no  excuse  or  defense  for  one  charged  with  the 
commission  of  homicide,  to  say  that  he  did  not  intend  to  kill 
his  victim,  for  every  person  is  presumed  to  intend  the  natural 
and  probable  consequences  of  every  act  voluntarily  and  will- 
fully done  by  him. 

**  Therefore,  if  you  are  satisfied  beyond  a  reasonable  doubt 
that  the  said  defendant  purposely  inflicted  upon  said  '  Lillie 
Munday  an  act,  the  natural  and  probable  consequences  of  which 
was  to  and  which  actually  did  cause  her  death,  it  is  no  justifica* 
tion,  excuse  or  defense  for  him  to  say  that,  in  doing  such  act, 
he  did  not  intend  to  kill  the  one  against  whom  it  was  exerted." 

So  that  the  court  charged  in  substance,  in  the  last  paragraph 
which  I  have  read,  that  if  the  defendant  purposely  inflicted 
upon  Lillie  Munday  an  act,  the  probable  consequences  of  which 
was  to  cause  her  death  and  which  actually  did  cause  her  death, 
it  was  no  justification  or  excuse  or  defense  for  him  to  say 
that  in  the  doing  of  it  he  did  not  intend  to  kill  the  one  against 
whom  it  was  exerted. 

As  appears  from  the  statute,  and  as  has  been  held  by  the 
Supreme  Court  of  this  state,  one  of  the  necessary  elements  of 
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the  crime  of  murder  in  the  second  degree  ifi  an  intent  to  kill  at 
the  time  the  fatal  blow  is  struck.  There  must  be  an  intent  and 
purpose  on  the  part  of  the  defendant  to  take  the  life  of  the  per- 
son assailed.  This  is  to  be  shown  by  the  evidence  and  from  all 
the  facts  and  circumstances  of  the  case.  If  he  uses  a  deadly- 
weapon,  that  may  be  strong  evidence  of  the  intent ;  if  he  shoots 
or  stabs,  that  may  be  strong  evidence  of  an  intent  and  purpose 
to  kill;  but  one  defense  which  the  defendant  may  make  to  the 
charge  of  murder,  either  in  the  first  or  second  degree,  is  that 
he  did  not  in  fact  intend  or  purpose  to  kill  the  person  whose 
death  has  been  caused. 

It  is  the  murderous  intent  that  gives  to  the  offense  the  grade 
of  murder  rather  than  manslaughter;  and  the  defendant  may 
show  all  the  facts  and  circumstances  and  leave  it  to  the  jury 
to  say  whether  he  intended  to  kill  or  not  He  may  be  asked — 
I  do  not  think  that  was  jdone  in  this  case — whether  he  intended 
to  kill  or  not,  and  he  may,  say,  if  it  be  true,  that  he  did  not. 
And  the  trend  of  Munday 's  testimony  in  this  case  was  that 
he  did  not  intend  to  kill  his  wife.  He  had,  he  claims,  in  his 
hand,  after  he  had  taken  it  from  his  wife,  a  deadly  weapon 
which  he  says  he  did  not  use.  He  denies  the  use  of  any  weapon 
upon  her,  or  doing  anything  except  to  strike  her  with  his  fist, 
and  what  he  did  in  the  struggle  to  get  the  knife  away  from 
her ;  so  the  question  of  intent  was  fairly  in  the  case,  whether  he 
struck  or  did  what  he  did  with  intent  to  kill  her.  As  is  said 
by  some  authorities,  where  the  killing  is  wholly  unexplained, 
where  there  is  no  evidence  except  the  fact  that  one  has  killed 
another,  the  presumption  is  that  it  was  done  intentionally  and 
is  murder  in  the  second  degree.  But  that  rule  does  not  pre- 
vail where  the  facts  and  circumstances  are  laid  before  the  jury 
by  one  witness  or  more  who  claims  to  have  been  present  at  the 
time  of  the  killing.  In  Jones  v.  State,  51  Ohio  St.,  331,  in  the 
fourth  paragraph  of  the  syllabus  this  is  said: 

"An  intention  to  kill  is  an  essential  element  of  the  crime  of 
murder  in  this  state,  and  must  be  established  beyond  a  reason- 
able doubt,  to  authorize  a  verdict  of  murder  in  the  first  or  sec- 
ond degree.    This  rule  is  not  changed  by  reason  of  the  accused 
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contending,  and  introducing  evidence  tending  to  prove,  that  the 
homicide  was  accidental.  The  legal  effect  of  such  evideooe  being 
simply  to  controvert  an  inference  of  an  intent  to  kill,  which 
may  arise  from  the  evidence  introduced  by  the  state." 

On  page  341  of  the  opinion,  delivered  by  Judge  Bradbury, 
this  is  said: 

'*The  statutes  of  Ohio  make  an  intent  to  kill  an  essential  in- 
gredient of  the  crime  of  murder,  in  either  degree,  except  in  the 
case  of  death  following  from  maliciously  placing  obstructions 
on  a  railroad  track,  etc.  (Sections  6808,  6809,  6810,  Revised 
Statutes).  The  intent  or  purpose,  to  kill,  being  an  essential 
constituent  of  the  offense,  should  be  averred  and  proven  {Fonts 
V.  State,  8  Ohio  St.,  98 ;  Kain  v.  State,  8  Ohio  St.,  306 ;  Hagan 
Y.  state,  10  Ohio  St.,  459).  This  purpose,  like  every  other  ma- 
terial averment  of  the  indictment,  is  put  in  issue  by  the  plea 
of  not  guilty  and  to  authorize  a  conviction  must  be  proven  be- 
yond a  reasonable  doubt.'' 

And  on  page  343 : 

"We  are  not  called  upon  at  this  time  to  declare  what  pre- 
sumptions might  arise,  and  their  effect,  from  the  mere  fact 
that  one  person  had  killed  another,  wholly  unexplained  by  any 
evidence  of  attending  circumstances;  for,  in  the  case  before  us, 
the  homicide  was  committed  in  the  presence  of  a  number  of 
persons,  each  of  whom  gave  to  the  jury  his  version  of  the  af- 
fair." 

In  this  case  a  father  was  indicted  for  murder  in  the  first  de- 
gree for  killing  his  son,  was  twice  convicted  in  the  common 
pleas  court  and  the  judgment  reversed  in  the  circuit  court, 
and  this  was  the  third  judgment  that  was  then  before  the  Su- 
preme  Court.  Jones  had  a  gun,  which  he  had  taken  with  him 
when  he  left  his  house  to  go,  as  he  claimed,  to  rescue  his  son 
from  a  bawdy  house  and  the  society  of  bad  women,  and  he  shot 
and  killed  his  son  with  this  deadly  weapon.  He  claimed  that 
he  did  it  accidentally;  that  he  did  not  intend  to  shoot  his  son; 
and  the  Supreme  Court  held  that  putting  in  that  defense  or 
plea  that  he  did  it  accidentally  was  only  controverting  or  meet- 
ing the  case  of  the  state,  upon  which  was  the  burden  of  estab- 
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lishing  beyond  a  reasonable  doubt  that  he  intended  and  pur- 
posed to  kill  his  son. 

The  instruction  to  the  jury  in  the  case  at  bar  that  **if  they 
found  that  the  defendant  purposely  inflicted  upon  the  said 
Lillie  Munday  an  act,  the  natural  and  probable  consequences 
of  which  was  to,  and  which  actually  did  cause  her  death,  it  is 
no  justification,  excuse  or  defense  for  him  to  say  that  in  doing 
such  act  he  did  not  intend  to  kill  the  one  against  whom  it  was 
exerted,"  etc.,  was  erroneous.  It  is  not  the  act  that  must  be 
purposely  done,  but  there  must  be  the  purpose  to  kill.  This 
question  has  been  passed  upon  we  think  by  the  Supreme  Court 
in  Hagcm  v.  State,  10  Ohio  St.,  459.    The  court  say : 

'*An  averment  that  the  accused  'purposely  and  of  deliberate 
and  premeditated  malice'  *did  strike'  the  deceased,  thereby  in- 
flicting a  mortal  wound  of  which  the  deceased  afterward  died, 
does  not  satisfy  the  requirements  of  the  law;  for  though  the  ac- 
cused may  have  purposely  and  maliciously  struck  the  deceased, 
it  does  not  follow  that  the  stroke  was  given  with  a  design  to 
produce  death." 

Two  cases  in  point  upon  this  question  are :  Fonts  v.  State,  8 
Ohio  St,  98,  where  it  is  said : 

'^  Intent  or  purpose  to  kUl,  although  not  essential  to  constitute 
murder  at  common  law,  is  made  one  of  the  ingredients  of  the 
crime  of  murder  by  the  statute  of  Ohio." 

And  Kain  v.  State,  8  Ohio  St.,  306,  307,  where  the  court  say: 

**In  an  indictment  for  murder,  under  the  statute  of  this  state, 
it  is  necessary  to  aver  the  purpose  to  kiU;  such  purpose  being 
an  essential  element  of  the  crime,  as  defined  by  the  statute. 

"An  averment,  merely,  that  the  accused  'purposely  and  of 
deliberate  and  premeditated  malice,  did  strike,  penetrate  and 
wound'  the  deceased,  'giving  to  him  •  •  •  one  mortal  wound,' 
and  that  the  deceased,  *of  the  mortal  wound  aforesaid  died,' 
is  not  sufficient;  the  'purpose'  being  predicated  of  the  assault 
and  wounding,  but  not  of  the  killing." 

As  the  court  say  in  this  case  our  statute  changes  the  rule  of 
common  law.  This  instruction  of  the  trial  court  was  incor- 
rect. 
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In  Bailu^  v.  State,  16  C.  C,  226,  which  was  decided  by  this 
court  in  1898,  this  question  is  discussed.  Bailus  killed  a  man 
in  a  house  of  prostitution  in  this  city  with  a  knife.  In  the 
struggle  he  stabbed  him,  inflicting  wounds  from  which  he  died. 
The  court  charged  the  jury  as  follows : 

**  *When  one  person  assaults  another  violently  with  a  danger- 
ous weapon,  likely  to  kill,  and  not  in  self-defense,  or  in  defense 
of  habitation,  property  or  person,  and  not  in  a  sudden  heat 
of  passion  caused  by  provocation  apparently  sufficient  to  make 
the  passion  irresistible  or  involuntary,  and  the  life  of  the  party 
thus  assaulted  is  destroyed  in  consequence  of  such  assault,  then 
the  legal  and  natural  presumption  is  that  death  or  great  bodily 
harm  was  intended,  and  in  such  case  the  law  implied  malice, 
and  such  killing  would  be  murder.'  '' 

The  court  say,  Judge  Parker  delivering  the  opinion,  page  535 : 

*'We  think  that  this  language  is  subject  to  the  construction 
that,  where  the  circumstances  of  death,  produced  by  the  use  of 
a  deadly  weapon,  are  such  as  to  raise  a  presumption  that  either 
death  or  great  bodily  harm  was  intended,  the  killing  would  be 
murder;  and  this  because  a  deadly  weapon  was  used;  indeed 
we  do  not  think  this  is  fairly  open  to  any  other  construction. 
We  are  of  the  opinion  that  this  is  erroneous.  A  jury  might 
find  from  the  circumstances  in  a  given  case,  where  death  re- 
sulted from  the  use  of  a  deadly  weapon,  that  the  intent  of  a 
person  using  such  weapon  was  to  wound  and  not  to  kill.  Mani- 
festly it  is  error  to  charge  that  in  such  a  case  the  killing  would 
be  murder." 

This  case  was  a  stronger  one  than  the  case  at  bar,  for  in 
Bailus  V.  State,  supra,  a  knife  was  used  by  the  defendant,  with 
which  he  stabbed  the  deceased  to  the  heart. 

Another  case  decided  by  this  court  is  the  case  of  Bennett  v. 
Siate,  10  C.  C,  84.  The  plaintiff  in  error  killed  a  man  in  a 
saloon  in  Sandusky,  also,  by  stabbing  him,  as  in  Bolus  v.  State, 
supra.  He  claimed  he  did  it  in  self-defense.  He  was  found 
guilty  of  murder  in  the  second  degree.  The  court  say  in  the 
syllabus  in  that  case : 

**To  authorize  a  verdict  of  murder  in  the  second  degree,  it 
must  be  affirmatively  shown  by  the  slate  that  there  was  at  the 
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time  the  blow  was  given  an  intent  existing  in  the  mind  of  the 
accused  to  kill  the  person  whose  life  was  taken;  and  that  he 
not  only  delivered  the  blow  with  intent  to  kill,  but  did  it  ma- 
liciously." 

The  opinion  of  the  court  was  delivered  by  Judge  Haynes, 
and  on  page  139,  he  says : 

''The  burden  of  proof  is  upon  the  state  to  show  from  aU 
the  circumstances,  clearly  and  beyond  a  reasonable  doubt,  that 
there  was  a  purpose  in  the  mind  of  this  young  man  to  kill — a 
formed  purpose  as  much  as  thought  he  said  to  himself:  'I  strike 
you  now,  and  I  do  it  with  the  intention  of  killing  you.'  *' 

Another  portion  of  the  charge  complained  of  is  found  on 
page  51  of  the  record,  where  the  court  said : 

*'We  now  come  to  the  consideration  of  the  words  'legal  jus- 
tification or  excuse,'  as  applied  to  the  claim  made  on  behalf 
of  the  defendant  that,  if  that  which  he  did  resulted  in  the  death 
of  the  said  Lillie  Munday,  he  was  justified  therein,  and  is  ex- 
cused from  the  consequenees  thereof,  because  that  which  he  did 
do  was  done  in  self-defense.  No  other  ground  of  justification 
or  excuse  is  claimed  by  the  defendant,  and  no  other  will  be  con- 
sidered by  you." 

It  may  be  true  and  probably  was  true  that  the  only  com- 
plete defense  offered  by  the  defendant,  or  what  would  be  re- 
garded as  a  full  defense  was  that  he  did  this  in  self-defense ; 
but  yet  there  was  in  the  case  all  the  time  the  question  what 
grade  of  crime  he  was  guilty  of,  if  any;  whether  guilty  of  mur- 
der in  the  second  degree,  or  guilty  of  manslaughter,  if  guilty 
of  homicide  of  any  degree,  and  we  are  of  the  opinion  that  this 
instruction  standing  unexplained  by  itself  was  misleading  and 
ought  not  to  have  been  given  to  the  jury.  It  would  impress 
them  with  the  idea  that  the  only  question  in  the  case  that  might 
be  considered  to  reduce  the  grade  of  the  offense  was,  whether 
he  did  what  he  did  in  self-defense.  The  court  said  to  the  jury: 
"No  other  ground  of  justification  or  excuse  is  claimed  by  the 
defendant,  and  uo  other  will  be  considered  by  you."  While, 
as  I  say  the  only  complete  and  full  defense  or  excuse  that  the 
defendant  made  was  that  of  self-defense,  this  instruction  seems 
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to  exclude  the  right  of  the  defendant,  if  he  could,  to  reduce 
the  grade  of  the  offense  charged  against  him  from  murder  in 
the  second  degree  of  manslaughter  by  showing  that  he  did  not 
intend  to  kill.  We  are  of  the  opinion  that  this  charge  should 
not  have  been  given  to  the  jury  in  this  form. 

The  court  said  to  the  jury  as  found  on  page  52  of  the  record: 

**The  defendant  is  guilty  of  murder  in  the  second  degree, 
if  you  are  satisfied  beyond  a  reasonable  doubt: 

**  First  That  on  or  about  January  5,  1893,  in  the  county  of 
Lucas  and  state  of  Ohio,  the  defendant  inflicted  an  act  upon 
the  said  Lillie  Munday  which  resulted  as  a  direct  and  proxi- 
mate cause  in  producing  or  accelerating  her  death. 

**  Second.  That  said  act  was  intentionally  inflicted  by  the 
said  defendant,  and  was  such  that  the  natural  and  probable 
consequence  thereof  was  to  and  actually  did  produce  or  ac- 
celerate her  death." 

This  instruction,  in  our  judgment,  was  erroneous.  It  again 
omits  the  essential  element  of  the  crime  of  murder  in  the  second 
degree,  that  Munday  must  have  in-tended  or  purposed  to  kill 
his  wife. 

The  effect  of  this  charge  was,  that  if  the  jury  found  that 
Munday  purposely  inflicted  an  act  that  caused  his  wife's  death, 
and  the  natural  and  probable  consequences  of  the  act  would 
cause  death,  that  this  is  conclusive  that  he  is  guilty  of  murder 
in  the  second  degree,  regardless  of  what  his  intent  actually  was 
when  he  committed  such  act.  We  do  not  think  any  presump- 
tion of  law  of  this  kind  arises.  It  is  true  that  a  man  is  pre- 
simied  to  intend  as  a  general  rule,  the  natural  and  probable 
consequences  of  his  acts.  But  the  defendant  is  not  conclu- 
sively presumed,  upon  a  charge  of  murder  in  the  second  de- 
gree, to  have  intended  to  kill  the  deceased,  because  he  pur- 
posely inflicted  an  act  which  did  in  fact  cause  death,  and 
which  the  jury  might  say  would  probably  cause  death.  The 
jury  may  have  concluded  from  the  evidence  that  the  blow  of 
the  fist  upon  Lillie  Munday 's  breast  was  sufficient  to  cause  her 
death.  It  was  claimed  that  she  was  suffering  from  heart  dis- 
ease and  had  been  for  some  time ;  and  that  that  had  something 
to  do  with  her  death,  and  might  have  caused  it. 
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The  jury  may  have  concluded  that  the  blow  upon  her  bteast 
in  the  condition  of  her  health  was  sufficient  to  kill  her,  and  did 
kill  her.  Munday  did  purposely  strike  her  on  the  breast,  but  it 
was  for  the  jury  to  say  whether,  when  he  struck  her  on  the 
breast  with  his  fist  he  did  that  with  an  intent  to  kill  her;  and 
no  presumption  of  law  would  arise  from  those  facts,  that  he 
had  such  intent  or  purpose  at  the  time  he  struck  her. 

Some  other  parts  of  the  charge  do  not  meet  with  our  entire 
approval,  but  we  find  no  other  reversible  error  in  it;  we  have 
considered  the  question  of  the  weight  of  the  evidence,  but  as  the 
case  goes  back  for  a  retrial  we  will  not  discuss  that  question 
further  than  to  say  that  we  find  no  other  error  in  the  record. 

For  the  errors  in  the  charge  which  have  been  pointed  out,  the 
judgment  is  reversed,  the  verdict  set  aside  and  the  case  re- 
manded for  a  new  trial. 

J.  R.  W.  Cooper  and  Frank  MulhoUand,  for  plaintiff  in  error. 

W.  O.  UUery,  Prosecuting  Attorney,  and  J.  S.  Martin,  As- 
sistant -Prosecuting  Attorney,  for  defendant  in  error. 
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nUURY  TO  RAB^WAY  BNGINEBR.  FROM  CATTLE  ON  TRACK. 

[Circuit  Court  of  Lucas  County.] 

SIaby  E.  Isley  v.  Ths  Wabash  Railroad  Company. 

Decided,  February  11,  1905. 

Negligence— QueatiCTU  off  where  Cattle  Strayed  upon  RaUnoay  Track — 
ReatUting  in  Death  of  Engineer — Assumption  of  Risk — Ex  Post 
Facto  Sagacity, 

1.  As  a  general  rule  a  railway  engineer  is  not  chargeable  as  a  mat- 

ter of  law  with  knowledge  of  a  break  in  the  fences  along  the  line 
of  the  road  through  which  the  cattle  may  stray  upon  the  track, 
and  where  after  discovering  that  cattle  are  upon  the  track 
he  does  all  that  a  man  of  ordinary  prudence  wouM  do  to 
avGl<d  an  accident,  ift  can  not  be  charged  that  the  derailment  which 
followed  and  resulted  in  his  injury  and  death  was  due  to  his  con- 
tributory negligence. 

2.  The  doctrine  of  assumed  risk  does  not  apply  to  a  servant  oosif routed 

with  an  emergency  which  does  not  give  him  an  opportunity  to 
elect  whether  or  not  he  will  remain  in  the  employment  in  which 
he  la  then  engaged. 

Haynes,  J.  (orally) ;  Hull,  J.,  and  Pabkeb,  J.,  concur. 

This  suit  was  brought  by  Mrs.  Isley,  as  administratix,  to  re- 
cover damages  for  the  death  of  her  husband,  caused,  as  was 
alleged,  by  the  negligtenee  of  the  railroad  company.  The  hus- 
band, Mr.  Isley,  was  an  engineer  on  the  road,  and  the  train  on 
a  certain  day  was  derailed  and  he  was  killed.  The  case  came 
to  trial  before  the  court  and  jury,  and  upon  the  conclusion  of 
the  plaintiflE's  evidence  the  court  took  the  case  from  the  jury 
and  directed  a  verdict  for  the  defendant,  upon  the  ground,  it 
is  alleged,  that  the  decedent  himself  was  guilty  of  negligence, 
At  any  rate,  the  court  took  the  case  from  the  jury  and  the  case 
has  been  brought  here  upon  a  transcript  of  the  evidence,  and 
we  are  called  upon  to  review  the  action  of  the  court. 

It  appears  that  in  October  of  a  certain  year  the  decedent,  in 
charge  of  a  locomotive  of  a  freight  train,  was  proceeding  along 
the  track  near  a  place  called  Ashwood,  in  Defiance  county,  go- 
ing northward  towards  Toledb;  and  discovered  some  cattle 
upon  the  track,  and  immediately  gave  the  alarm  for  brakes,  etc.; 
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but  the  locomotive  struck  one  of  the  animals  and  was  derailed, 
and  the  engineer  was  killed.  The  fireman,  who  was  not  called 
as  a  witness,  was  not  killed. 

Now'  to  come  to  particulars  in  regard  to  the  matter.  The 
claim  is  that  the  railroad  was  not  properly  fenced,  or  that  the 
fences  had  become  out  of  repair,  and  that  the  railroad  company 
was  not  keeping  the  fences  in  the  condition  that  was  required 
by  the  statutes  of  the  state  of  Ohio ;  and  that  in  consequence  of 
that  the  cattle  of  a  certain  farmer  had  broken  through  the  fence 
and  had  gone  upon  the  railroad  track,  and  one  of  them  at  least 
was  run  over  by  the  locomotive.  It  is  proper  to  say  here  that 
the  son  of  the  owner  of  the  animals  says  that  they  were  put  in 
a  wood  field  near  his  father's  house  on  the  morning  of  this  same 
day,  at  about  six  or  seven  o'clock;  that  at  noon  he  went  out  to 
look  for  the  cattle  and  found  that  they  had  escaped,  and,  fol- 
lowing their  tracks,  he  found  they  had  escaped  through  this 
place  in  the  fence  and  had  gone  into  a  ditoh  that  was  there,  as 
I  understand,  on  or  near  the  railroad  tracks,  and  had  passed 
down  to  a  wagon  road  not  far  away ;  had  turned  into  that  road 
and  had  gone  a  distance— according  to  the  evidence  it  is  a  little 
blind— past  the  point  where  it  seems  they  were  usually  let  out  of 
the  wood  lot,  and  kept  on  down  the  road,  and  finally  passed  from 
the  road  upon  the  railroad  track,  there  being  no  intervening 
fence  or  obstruction,  and  some  were  on  the  track  at  the  time 
the  injury  occurred.  A  portion  of  them,  after  the  injury,  re- 
turned the  way  they  had  come  back  to  the  field. 

A  farmer  was  called  who  testified  that  he  saw  the  locomotive 
just  before  it  struck  the  animals;  they  were  running  ux>on  the 
track;  he  heard  the  alarm,  and  heard  the  locomotive  stop.  He 
was  quite  a  little  distance  away,  so  far  at  least— he  says — ^that 
the  animals  in  front  of  the  locomotive  looked  like  small  calves. 
It  would  seem  from  this  that  the  animals  were  quite  a  distance, 
or  some  distance,  at  least,  from  the  point  where  they  had  es- 
caped from  the  wood  lot  and  went  on  the  track. 

The  testimony  of  two  brakemen  was  taken,  and  was  to  the 
effect  that  they  were  both  of  them  in  the  caboose  at  the  time 
the  first  signal  was  given.  They  stated  what  the  usual  signals 
were  when  cattle  were  on  the  track — short  whistles  is  the  signal 
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they  fdl  stated — for  the  brakemen  to  get  to  their  places  to  pro- 
tect the  train.  The  first  one  testified  that  he  went  out  to  the 
front  of  the  car,  perhaps  on  the  car.  Very  soon,  a  moment  or 
two  afterwards,  he  heard  the  engineer  putting  on  air  brakes  on 
the  front  of  the  train  and  the  signal  sounded  for  brakes.  The 
other  brakeman  was  in  the  caboose,  he  was  up  at  the  lookout, 
heard  the  sound,  opened  the  window  and  went  out  on  top  of 
the  car ;  he  could  see  an  animal  running  along  at  the  side  of  the 
train ;  and  soon  after  going  out  there,  or  very  quickly,  the  whis- 
tles were  sounded  for  brakes.  The  conductor  of  the  train — ^he 
does  not  testify— the  conductor  was  in  the  car;  he  started  for 
some  brake.  Now  this  last  brakeman  says  he  thinks  that  at  the 
time  the  whistle  sounded  that  probably  the  train  was  half  a 
mile  from  where  the  injury  occurred,  and  that  consequently 
the  train  must  have  run  about  a  half  a  mile  before  it  ran  over 
the  animal.    He  speaks  of  it  as  taking  a  glance. 

Now  nobody  testifies  as  to  the  condition  of  affairs  at  the  time 
the  engineer  saw  the  cattle,  whether  they  were  simply  within 
the  lines  of  the  company's  right  of  way;  whether  they  were  near 
or  on  the  track  does  not  appear.  Just  how  they  were  situated 
we  do  not  know.  All  we  do  know  is  that  the.  engineer  whistled, 
sounded  the  whistle  to  frighten  the  cattle  off ;  that  the  brakemen 
were  taking  their  places  at  the  brakes,  and  that  the  engineer  put 
on  the  air  brakes.  The  whole  thing  happened  very  quickly;  it 
was  a  train  of  fifteen  cars. 

Now  with  this  state  of  facts  it  is  said  that  the  court  found 
that  the  decedent  was  guilty  of  negligence.  However  it  does  not 
state  in  the  record  the  grounds  upon  which  he  put  it — simply 
directed  a  verdict.  It  is  argued  by  counsel  for  the  defendant 
that  the  plaintiff  ought  not  to  recover  because  the  decedent  is 
chargeable  with  knowledge  of  this  place  in  the  fence,  if  it  was 
broken;  that  he  assumed  all  defects  that  might  be  in  the  fence 
near  the  track;  aasumed  all  liability  of  cattle  getting  in  upon 
the  track.  Well,  there  are  some  cases  on  both  sides  of  the  ques- 
tion as  to  whether  he  was  bound  to  know  this.  In  Thompson 
on  Negligence,  Vol.  4,  Section  4791,  is  a  statement  of  the  law, 
in  which  -the  author  says: 

"On  this  subject  we  find  irreconcilable  decisions.  On  the  one 
hand,  it  the  cattle  get  upon  the  track  through  a  failure  on  the 
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part  of  the  railroad  company  to  keep  its  fences  in  repair,  and 
if  the  non-repair  of  its  fences  is  a  permanent  condition,  and 
not  the  result  of  transient,  unforseen  and  consequently  unan- 
ticipated negligence  of  th'  company,  then  the  employe  is  deemed 
to  assume  the  risk  of  injury  from  that  source  of  danger;  and 
this  is  so,  although  the  failure  to  fence  the  track  is  a  violation 
of  the  statute  law.  Directly  opposed  to  this,  we  learn  from 
another  court  that  a  railroad  company  is  liable  to  a  brakeman 
for  its  failure  to  maintain  fences  as  required  by  statute,  in  con- 
sequence of  which  an  animal  gets  upon  the  track,  causing  a  de- 
railment of  the  train  and  injury  to  the  brakeman.  On  clear 
grounds  where  a  railway  trainman  is  killed  or  injured  from  de- 
fects in  a  track  or  in  a  roadbed,  existing  through  the  negligence 
of  the  company,  it  will  be  liable,  although  the  primary  cause 
of  the  derailment  is  the  running  into  an  animal  on  the  track." 

We  do  not  think  that  the  engineer  was  at  fault  in  this  matter. 
The  company  was  bound  to  keep  its  fences  in  repair,  was  bound 
to  keep  animals  off  of  the  right  of  way.  And  this  statute  ex- 
pressly provides  that  for  any  injury  that  results  from  cattle 
straying  or  getting  upon  the  track  that  the  company  shall  be 
liable.  We  do  not  think  there  is  any  negligence  chargeable  to 
this  engineer  in  that  respect.  Simply  it  is  a  case  where  cattle 
are  found  straying  upon  the  right  of  way,  and  perhaps  upon 
the  track,  and  are  seen  by  the  engineer,  and  the  question  is 
whether  the  engineer  exercised  ordinary  care  and  prudence  in 
the  management  of  his  train  from  the  time  he  saw  the  animals 
until  the  time  that  the  injury  occurred.  Now  we  must  say  from 
all  this  evidence,  we  do  not  see  any  testimony  sufficient  to  charge 
this  engineer  with  any  negligence.  It  would  seem  from  the  tes- 
timony that  he  acted  with  reasonable  care ;  he  sounded  his  whis- 
tle for  the  cattle^  immediately,  almost  immediately  thereafter, 
he  was  putting  on  his  brake,  calling  for  brakes,  calling  his  men 
to  their  stations;  he  seemed  to  have  done  actively  and  energet- 
ically what  a  prudent  man  would  do  under  the  circumstances. 

Now  the  Supreme  Court  of  this  state  has  made  some  declar- 
ations in  regard  to  the  duty  of  engineers  in  cases  of  that  kind, 
in  a  case  that  went  up  from  Sandusky  county  {N,  Y.  &  St,  L, 
R.  R.  Co.  V.  Kistler,  66  Ohio  St.,  326).    I  read  from  page  338: 

**  While  engineers  of  locomotives  are  expected  from  their  train- 
ing, experience,  and  the  nature  of  their  duties,  to  be  equal  to 
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almost  any  emergency  in  the  management  of  their  trains,  yet 
it  must  be  remembered  in  their  favor  that  they  have  mind  aud 
nerves  the  same  as  other  people,  and  when  they  are  suddenly 
and  unexpectedly  confronted  with  eminent  peril  or  danger  to 
themselves  or  to  the  persons  and  property  in  their  charge,  by 
obstructions  on  the  track  or  about  to  go  thereon,  they  can  not 
be  held  to  a  strict  course  of  conduct  to  prevent  injury  to  persons 
and  property  not  connected  with  the  train,  so  that  the  action 
taken  is  in  good  faith,  and  at  the  time  believed  to  be  the  best. 
When  a  person  or  animal  is  seen  approaching  the  track,  and  it 
becomes  evident  that  he  or  it  wiU  not  stop,  but  attempt  to  cross, 
it  is  sometimes  safer  to  slow  down  or  stop  the  train,  and  some- 
times safer  to  increase  the  speed  and  get  the  train  across  first. 
The  course  to  be  pursued  must  be  instantly  determined  by  the 
engineer  at  the  peril  of  himself  and  the  persons  and  property 
in  his  charge  and  the  course  selected  by  him  and  carried  out  in 
good  faith  in  the  face  of  such  peril,  and  in  view  of  the  sur- 
rounding circumstances,  can  not  constitute  negligence  on  his 
part,  even  though  others  might  be  able  to  suggest  and  point  out 
afterwards,  that'  a  different  course  would  have  been  less  liable 
to  result  in  injury.  As  to  the  persons  and  property  in  his 
charge,  the  engineer  must  use  the  greatest  care,  but  as  to  prop- 
erty and  persons  not  connected  with  the  train,  he  must  use 
only  ordinary  care.  He  must  therefore  be  allowed  to  determine 
for  himself  in  good  faith,  upon  the  spur  of  the  moment,  and  in 
view  of  the  danger  before  him,  the  course  to  be  pursued  for  the 
safety  of  the  jyersons  and  property  in  his  charge,  without  being 
called  to  a  very  strict  account  by  those  to  whom  he  owes  only 
ordinary  care. 

**What  was  said  by  this  court  in  Express  Co,  v.  Smith,  33 
Ohio  St.,  511,  at  page  519,  is  applicable  to  such  cases:  'There 
is  an  ex  post  facto  wisdom,  which,  after  everything  has  been 
done  without  success,  can  suggest  something  else  that  should 
have  been  attempted;  but  this  is  a  sagacity  much  more  astute 
than  ordinary  human  foresight  and  can  hardly  furnish  a  fair 
rule  by  which  to  determine  the  propriety  of  what  has  been 
done  in  good  faith,  and  with  judgment  exercised  under  the  best 
light  afforded.''' 
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A  siinilar  doctrine  is  found  in  the  case  of  L.  &  N,  R,  R,  Co.  v. 
Kelley,  3  Fed.,  409.  We  are  unable  to  see  any  ground  for  tak- 
ing this  case  from  the  jury. 

Judge  Parker  will  make  a  statement  upon  a  point  in  this  case. 

Park£b,  J. 

Counsel  for  the  defendant  in  error  urge  upon  the  hearing 
that  the  doctrine  of  the  assumption  of  risks  applied  here,  even 
though  the  engineer  had  no  reason  to  anticipate  these  cattle 
upon  the  track — that  it  applied  after  he  discovered  the  cattle 
upon  the  track;  that  when  he  then  decided  to  go  forward  with 
his  locomotive  that  he  assumed  the  risk  of  the  result  that  might 
follow.  Now  as  we  understand  it,  the  doctrine  of  assumption 
of  risks  is  based  upon  the  opportunity  the  servant  has  to  exer- 
cise his  option  or  election  to  remain  in  the  emplo3rment  and  pro- 
ceed with  the  work  of  the  master;  and  that  it  does  not  apply  to 
cases  where  the  servant  is  met  or  confronted  by  an  emergency 
that  does  not  aflford  him  an  opportunity  to  exercise  such  elec- 
tion. Manifestly  under  circumstances  of  this  kind,  he  could 
not  lay  down  his  work,  he  could  not  leave  his,  locomotive  and 
say  **I  will  no  longer  remain  in  the  employ  of  this  railroad 
company,  because,  if  I  do,  I  assume  the  risk  that  may  result 
from  these  cattle  being  upon  the  track  ahead  of  me."  The 
doctrine  of  the  assumption  of  risk  is  not  applicable  to  such  a 
case  at  all.  If  he  went  forward  negligently,  it  would  be  the 
doctrine  of  contributory  negligence.  If  the  doctrine  of  assumed 
risk  should  apply,  then  it  would  follow  that  the  master  (or  the 
railroad  company)  would  never  become  liable  no  matter  how 
negligent  it  may  have  been  in  allowing  cattle  to  come  upon  the 
track ;  that  no  cause  of  action  ever  could  accrue  to  the  engineer, 

because^he  assumed  that  risk;  not  that  his  cause  of  action  was 
defeated  by  his  subsequent  contributory  negligence;  and  upon 

that  subject  I  think  this  case  of  The  L.  <&  N.  R,  R.  Co,  v.  KelUy, 

supra,  is  in  point.    Indeed,  so  far  as  we  can  discover,  there  is  no 

break  in  the  line  of  authorities  as  to  this  principle.    I  will  read 

from  page  409  of  this  case  the  following  paragraph : 

"In  the  order  of  presentation  in  the  briefs,  the  first  request 
was  to  the  effect  that  if  the  plaintiflP  knew  that  the  deadwoods 
of  the  cars  he  was  attempting  to  couple  were  out  of  repair. 
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that  there  were  holes  and  pitfalls  in  the  roadbed,  and  that  the 
fireman  in  charge  of  the  engine  was  incompetent,  and  remained 
in  the  service  of  the  company  without  making  objection,  and 
without  receiving  any  promise  that  the  cause  of  danger  men- 
tioned should  be  removed,  he  was  not  entitled  to  relief.  This 
was  properly  refused.  If  the  defendant  in  error  knew  that  the 
deadwoods  were  out  of  repair,  he  must,  in  all  probability,  have 
acquired  the  knowledge  on  the  spot;  and,  consistently  with  the 
terms  of  instruction,  his  supposed  knowledge  of  the  condition 
of  the  track  and  of  the  incompetency  of  the  fireman  as  engineer 
may  have  come  to  him  so  recently  as  to  have  afforded  him  no 
opportunity  to  make  objection  or  complaint.  Besides,  even  if 
he  had  the  supposed  knowledge,  it  was  a  question  for  the  jury 
whether  or  not  under  the  circumstances,  he  ought  to  have  at- 
tempted to  make  the  coupling,  and  in  so  doing  was  himself 
negligent,  or  to  be  considered  as  having  voluntarily  assumed 
the  risk  of  his  act.  The  question  was  essentially  one  of  contrib- 
utory negligence  and  the  instruction  should  have  been  so  framed 
as  to  leave  it  to  the  jury."     (Citing  cases.) 

Haynes,  J. 

It  follows  that  the  judgment  will  be  reversed  and  the  cause 
remanded  for  a  new  trial. 

Harry  Scrihner,  for  plaintiff  in  error. 
A.  L.  Smith,  for  defendant  in  error. 


FAOLURE  TO  PLEAD  A  PROMISE  TO  PAY. 

[Circuit  CJourt  af  Hamilton  County.] 

James  W.  Brown  v.  B.  Merrill  Ricketts. 

Decided,  February  20,  1905. 

Pleading — Contract — Failure  to  Aver  Agreement  to  Pay — Implied 
Agreement — Meeting  of  Minds — Special  Verdict — Judgment 
Thereon. 

1.  A  failure  to  aver  in  a  suit  for  services  upon  an  implied  contract 
that  the  defendant  agreed  to  pay  what  the  services  were  worth,  is 
not  ground  for  a  reversal  of  a  Judgment  for  such  services,  where 
upon  consideration  of  the  whole  record  It  appears  that  substantial 
Juatdce  has  been  done.    • 
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2.  It  in  such  case  from  the  tacts  ftMind  by  the  Jury  in  a  special  ver- 

dict, the  conclusion  of  an  agreement  to  pay  is  so  self  evident  that 
nt>  one  would  doubt  It,  the  court  is  fully  warranted  in  granting 
judigmient  ithereon. 

3.  For  a  jury  to  set  forth  in  a  special  verdict  the  conduct  from  which 

a  request  is  imiplied,  would  be  to  present  the  evidence  in  proof  of 
the  fact  established  by  the  evidence,  and  in  violation  of  Section 
5200,  Revised  Sta/tutea 

QiFPEN,  J. ;  Jelke,  J.,  and  Swing,  J.,  concur. 

The  plaintiflf  below,  Dr.  Ricketts,  avers  in  his  petition,  in  sub- 
Btance,  that  at  the  instance  and  request  of  defendant,  James  W. 
Brown,  he  rendered  professional  services  to  Frank  Brown,  a 
son  of  the  defendant,  and  that  the  fair  value  of  such  services 
is  $780. 

The  defendant  by  answer  admits  the  performance  of  the  serv- 
ices, but  denies  each  and  every  other  allegation  of  the  petition, 
and  further  avers  that  Frank  Brown,  the  son  of  the  defendant, 
was  over  twenty-one  years  of  age  at  the  time  of  the  alleged 
request  by  the  defendant. 

The  jury  returned  a  special  verdict,  the  substance  of  which 
is  contained  in  the  first  and  fifth  paragraphs,  to-wit: 

**That  prior  to  the  furnishing  by  plaintiff  of  the  surgical 
operation  and  other  services,  board,  lodging  and  nursing  for 
the  treatment  and  care  of  Frank  Brown,  the  defendant  requested 
plaintiff  by  his  conduct  to  furnish  the  same ;  that  at  the  time  of 
said  request  plaintiff  expected  defendant  to  pay  him,  and 
defendant  expected  to  pay  plaintiff  for  the  same ;  that  the  rea- 
sonable value  thereof  at  the  time  they  were  furnished  was  $600 ; 
that  the  furnishing  of  the  same  was  completed  on  March  31, 
1900,  and  that  payment  thereof  was  then  demanded  by  plaint- 
iff from  defendant  and  refused. 

**That  plaintiff  expected  to  be  paid  by  defendant,  and  defend- 
ant expected  and  intended  to  become  liable  to  plaintiff  at  the 
time  when  plaintiff  furnished  professional  services,  board  and 
lodging  in  the  healing  and  care  of  defendant's  son;  that  the 
reasonable  value  of  the  same  at  the  time  when  the  same  was 
so  furnished  was  $600;  that  the  furnishing  of  the  same  was 
completed  on  March  31,  1900,  and  payment  thereof  was  then 
demanded  by  plaintiff  from  defendant  and  refused." 

It  is  claimed  that  the  court  erred  in  rendering  judgment  upon 
the  special  verdict  in  favor  of  the  plaintiff,  for  the  reason  that 
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the  jury  did  not  find  all  the  facts  necessary  to  sustain  such  judg- 
ment The  verdict,  however,  responds  to  every  material  aver- 
ment in  the  petition  controverted  in  the  answer,  and  if  the  spe- 
cial verdict  is  insufficient  to  support  the  judgment  the  petition 
itself  does  not  state  facts  sufficient  to  constitute  a  good  cause  of 
action,  unless  they  may  be  supplied  by  implication. 

The  principal  objection  to  the  special  verdict  is  that  the  jury 
failed  •to  find  that  the  defendant  promised  to  pay  the  plaintiff 
for  the  services  requested.  We  think  the  better  practice  is  to 
aver  that  the  defendant  agreed  to  pay  the  plaintiff  as  much  as 
said  services  were  worth  (Swan's  Pleading  and  Precedents,  503), 
although  the  omission  seems  not  fatal  to  the  cause  of  action. 
Bliss  on  Co-pleading,  Section  152;  Pomeroy's  Code  Remedies, 
Section  538  and  following. 

At  all  events,  the  defendant  made  no  objection  to  the  peti- 
tion, but  proceeded  with  the  trial  as  though  the  petition  contained 
such  averment.  If,  upon  consideration  of  the  whole  record, 
substantial .  justice  has  been  done,  the  court  will  not  reverse 
for  failure  to  plead  a  promise  to  pay.  It  is  said,  however, 
that  the  jury  should  nevertheless  have  found  such  fact,  and 
counsel  rely  upon  Railway  Company  v.  Gaffney,  65  0.  S.,  104, 
the  first  proposition  of  the  syllabus  being: 

**The  meeting  of  the  minds  of  parties  upon  its  terms  is 
necessary  to  the  making  of  a  contract;  and  this  is  so  whether 
it  be  an  express  contract  or  an  implied  one,  if,  in  the  latter 
case,  the  contract  to  be  proved  is  an  actual  one  as  distinguished 
from  a  constructive  contract." 

The  jury  in  this  case  have  found  that  the  defendant  requested 
plaintiff  by  his  conduct  to  furnish  the  services ;  that  at  the  time 
of  said  request  plaintiff  expected  defendant  to  pay  him  and  de- 
fendant intended  to  become  liable  to  plaintiff.  This  shows  a 
meeting  of  the  minds  of  the  parties  upon  all  the  essential 
terms  of  the  contract  unless  it  be  necessary  to  find  that  the  de- 
fendant promised  to  pay  a  reasonable  value  of  the  services. 
In  the  15  Am.  &  Eng.  Ency.  of  Law,  page  1081,  the  rule  is  stated 
as  follows: 

**It  is  well  settled  that  where  one  performs  the  services  for 
another  at  his  request,  but  without  any  agreement  or  under- 
standing as  to  wages  or  remuneration,  the  law  implies  a  promise 
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on  the  part  of  the  party  requesting  the  services  to  pay  a  just 
and  reasonable  compensation,  unless  ther«  is  a  family  relation 
existing  between  the  parties,  and  this  remuneration  is  recover- 
able on  a  quantum  meruit." 

Professor  Keener,  in  his  work  on  Quasi-Contracts,  at  pages  4 
and  5,  says: 

**  Suppose,  however,  that  A  should  write  to  a  livery-keeper 
simply  requesting  him  to  send  a  coupe  to  his  house  at  a  certain 
hour,  and  the  coupe  was  sent  and  used  by  A,  there  would  cer- 
tainly be  no  express  contract,  since  A  has  never  in  words  said 
that  he  intended  to  assume  any  obligation  in  favor  of  B.  And 
yet  A's  conduct  speaks  quite  as  loudly  as  words,  and  leaves  no 
doubt  of  his  intention  to  enter  into  a  contract  with  B  for  the 
use  of  the  coupe.  No  one  would  question  that  A  had  communi- 
cated such  an  intention  to  B,  and  that  he  can  be  fairly  said  to 
have  promised  to  pay  him  for  the  use  of  his  property." 

If  the  conclusion  is  so  self -evident  that  no  one  would  question 
it,  then  certainly  it  is  such  a  conclusion  as  the  court  may  draw 
from  the  facts  already  found  by  the  jury.  It  would  have  added 
no  fact  to  the  special  verdict  had  the  jury  found  that  a  contract 
WBS  made  by  the  parties,  and  that  the  defendant  thereby  became 
indebted  to  the  plaintiff,  each  of  which  is  a  conclusion  of  law. 

Counsel  for  plaintiif  in  error  also  claims  that  the  jury  should 
have  set  forth  in  their  verdict  the  particular  conduct  from 
which  the  request  is  inferred  or  implied,  but  this  would  be 
presenting  the  evidence  to  prove  the  fact  and  not  the  fact  as 
established  by  the  evidence,  and  therefore  in  violation  of  Sec- 
tion 5200,  Revised  Statutes. 

This  is  the  second  trial  of  the  case  with  a  like  result  in  each, 
and,  substantial  justice  being  done,  the  judgment  will  be  afSrmed. 

W.  A.  Hicks,  for  plaintiff  in  error. 

Oeorge  H.  Kattenhom,  for  defendant  in  error. 
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STMUCT  ASS£SSMEffrS  IN  AGCORDANCE  WITH  B£N£FITS. 

[Hamilton  County'  Circuit  Court.] 

Eliza  E.  Nulsbn  et  al  v.  The  City  op  Cincinnati  bt  au 

Decided,  February  11,  1905. 

Street — Aaaessment  for  Improvement  of^^In  Accordance  icith  Seneflta 
— Method  of  Apportioning. 

1.  In  leyyin^  an  assessment  for  a  street  ImproTement  according  to 

benefits,  regard  should  be  had  for  the  depth  of  the  lots  and  the 
relative  value  of  each  after  improvement. 

2.  Where  the  board  of  public  service,  under  the  pretense  of  levying  an 

assessment  according  to  benefits,  in  fact  made  no  such  apportion- 
ment, but  simply  divided  the  cost  of  the  improvement  by  the 
number  of  feet  abutting  thereon,  regardless  of  the  relative  value 
of  each  lot  after  the  improvement  was  made,  it  was  a  plain  fraud 
which  can  not  be  protected  by  any  order  that  board  may  have 
made  in  its  journal. 

GiPPEN,  J. ;  Swing,  J.,  and  Jelkb,  J.,  concur. 

The  plaintifis  in  this  action  seek  to  enjoin  the  collection  of 
certain  assessments  levied  upon  the  lots  bounding  and  abut- 
ting Imperial  street,  this  city.  The  resolution  of  the  board  of 
public  service  provided  that  said  assessment  is  in  proportion 
with  the  benefits  which  result  to  such  lots  and  lands  from 
said  improvement  and  is  limited  to  the  special  benefit  con- 
ferred thereby  on  each  lot  or  parcel  of  land  assessed. 

The  petition  contained  the  following  averment; 

**That  in  making  said  assessment  said  board  of  public  service 
did  not  regard  or  attempt  to  regard  the  benefits  tiiereof  to  the 
respective  lots,  but  solely  to  apportion  the  costs  and  expense 
of  the  improvement  upon  the  lots  abutting  thereon  in  propor- 
tion to  their  respective  frontages  upon  said  improvements. 
That  said  assessment  while  purporting  to  be  according  to 
benefits,  is  actually  an  assessment  by  the  front  foot,  each  front 
foot  being  assessed  at  the  same  rate  although  not  similarly 
benefited." 


These  allegations  are  fxdly  sustained  by  the  evidence.  It 
appears  upon  the  face  of  the  proceedings  that  each  foot  of 
ground  abutting  on  the  improvement  is  assessed  for  the  same 
amount  regardless  of  the  depth  of  the  lot,  and  the  evidence  con- 
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sidered  in  connection  with  a  view  of  the  premises  shows  that 
the  benefits,  if  any,  conferred  were  by  no  means  uniform,  and 
that  in  one  case,  at  least,  to-wit,  lot  No.  44,  no  benefit  whatever 
was  conferred. 

It  is  claimed,  however  that  this  court  can  not  inquire  into 
the  proceedings  of  the  board  for  the  reason  that  it  kept  a  jour- 
nal record  of  its  proceedings  which  imports  absolute  verity. 
But  if  the  board  under  a  pretense  of  levying  an  assessment 
in  proportion  to  the  benefits  conferred  upon  the  several  lots 
abutting  upon  the  improved  street  did  in  fact  make  no  such 
apportionment,  but  merely  divided  the  cost  of  improvement 
by  the  number  of  feet  abutting  thereon,  regardless  of  the  depth 
of  the  lots  and  regardless  of  the  relative  value  of  each  after 
the  improvement  was  made,  it  would  be  and  was  a  plain  fraud, 
which  could  not  be  protected  by  any  entry  which  the  board 
may  have  made  in  its  journal  to  the  contrary.  Chamberlain  v. 
Cleveland,  34  O.  S.,  551. 

The  testimony  shows  that  lot  No.  43  was  of  the  value  of  $300 
after  the  improvement,  and  lot  No.  218  was  of  the  value  of 
$625.  The  limit  of  the  assessment  being  twenly-five  (25)  per 
cent,  of  such  value,  the  collection  of  all  over  seventy-five  ($75) 
dollars  upon  lot  No.  43,  and  all  over  one  hundred  and  fifty-six 
and  twenty-five  one  hundredths  ($156.25)  dollars  on  lot  No.  218 
will  be  enjoined,  as  well  as  the  entire  assessment  on  lot  No.  44. 

The  other  alleged  objections  against  the  assessment  are  not 
well  taken,  and  a  decree  may  be  entered  in  accordance  with 
the  above  finding. 

W.  H.  Whittaker  and  Chas.  M.  Leslie,  for  plaintiflBs. 

Chas.  J.  Hunt,  City  Solicitor,  contra. 
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Abandoximaat— 

Questions  as  to,  relating  to  an 
easement  for  a  right  of  way.    37. 

Abutter — 

Consent  by,  to  tbe  construction 
of  a  street  railway.     393. 

On  the  highway  in  which  there 
is  an  interurban  road  is  entitled 
to  compensation  for  the  addition- 
al burden  Imposed  by  the  laying 
of  a  switch.    298. 

Accomplice— 

Girl  not  accomplice  with  father 
in  crime  of  incest,  when.    529. 

Conviction  may  be  h&d  in  Ohio 
of  a  felony  upon  the  uncorrobor- 
ated testimony  of  an  accomplice. 
529. 

Action- 
Form  of,  for  recovery  of  pre- 
miums paid  under  life  insurance 
policy   containing  an  ultra  vire9 
feature.    348. 

When  a  cause  of,  is  stated, 
where  recovery  is  sought  of 
premiums  paid  under  a  policy  of 
life  insurance  containing  an  ultra 
vires  feature.     348. 

Issues  of  adverse  possession  or 
abandonment  are  peculiarly  ap- 
propriate to  an  action  at  law, 
and  a  court  cf  equity  will  rarely 
assume  the  burden  of  determin- 
ing them,  even  though  equitable 
remedies  are  necessary.     37. 

Suit  will  not  lie  to  enforce  a 
contract  in  violation  of  morality 
or  public  policy.     252. 

After  satisfaction  of  Judgment 
in  assumpsit  action  for  tort  will 
not  lie.    304. 

May  be  maintained  against 
county  commissioners  in  their  of- 
ficial capacity  for  wrongful  death 
due  to  failure  to  keep  county 
bsidge  In  repair.     97. 


To  enforce  a  vendor's  lien  is 
barredl  at  the  end  of  six  years, 
when.     158. 

Asseasmeat  of  the  costs  against 
an  attorney  who  had  brought  the 
suit  without  authority  is  not  a 
civil  action.     262. 

AdminiBtratoTB — 

May  on  distribution  treat  a 
note  by  an  heir  as  an  advance- 
ment, interest  to  be  computed  to 
the  death  of  the  ancestor.     74. 

Evidence  as  to  capacity  of, 
where  sued  before  a  Justice  of 
the  peace.    313. 

Advancement — 

Evidenced  by  promissory  notes 
belonging  to  an  estate  which  re- 
ma  i  n  e  d  unadministered  for 
eighteen  years;  debtor  heir  must 
account)  to  the  estate;  intere^ 
not  allowable  after  ancestor's 
death.    74. 

Adverse  PoflseBsion— 

Non-user;  Intention;  absence 
of  physical  action  or  formal  steps 
to  take  possession;  payment  of 
nominal  rental;  permanent  ob- 
struction of  access  to;  use  of  fee 
which  is  inconsistent  with  a  dom- 
inant easement.    37. 

Of.  a  railroad  easement;  parol 
license  irrevocable,  when;  com- 
mon user,  mixed  possession,  and 
necessities  of  the  company.     194. 

Affidavit— 

For  a  mechanic's  Hen  must 
show  that  the  material  was  fur- 
nished to  and  under  a  contract 
with  the  owner  of  some  Interest 
in  the  land,  in  order  to  bind  the 
interest  of  such   owner.     577. 

Charging  the  keeping  of  a 
place  where  intoxicating  liquor 
is  sold.     185. 
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The  account  attached  to  the  af- 
fldayit  for  mechanic's  lien  must 
show  the  relation  of  debtor  and 
creditor  between  the  owner  of 
some  interest  in  the  land  and  the 
party  claiming  a  lien  upon  the 
interest  of  such  owner.     577. 

Charging  a  Judge  with  bias  and 
prejudice;  facts  constituting  bias 
and  prejudice  need  not  be  set  out; 
filing  of  affidavit  in  contempt  pro- 
ceeding is  not  contempt  per  te; 
presumption  of  innocence  in  filing 
affidavit    621. 

Agency— 

Ck)nAent  of  an  abutter  to  the 
building  of  a  street  railway  may 
be  signed  by  another;  authoriza- 
tion, ratification  and  adoption  of 
such  action  by  the  owner.     393. 

Presumption  of  agency  in  giv- 
ing consent  for  an  abutter  to  the 
building  of  a  street  railway 
arises  after  oouncil  has  acted 
upon  the  consents.     393. 

Vendee  not  constituted  agent 
of  the  vendor  in  the  purchase  of 
material  for  buildings  to  go  upon 
the  land  under  a  contract  for 
transfer  of  the  land  after  erec- 
tion of  the  buildings;  interest  of 
the  vendor  not  liable  to  the  party 
furnishing  the  materials.     577. 

Irregular  acts  of  an  agent  of  a 
mutual  benefit  society  are  not 
binding  on  the  society,  when.  446. 

Appeal— 

The  debtor  of  a  Judgment  debtr 
or  has  the  right  of,  from  the 
finding  of  a  Justice  of  the  peace 
in  proceedings  in  aid  of  execu- 
tion.   70. 

Does  not  life  to  a  proceeding 
ancillary  to  the  main  action. 
2«2. 

Notice  of,  in  a  suit  pending  at 
the  time  of  the  amendatory  act 
of  March  25,  1902.     650. 

Appeal  is  a  continuance  of  the 
action,  and  pending  suits  are  not 
affected  by  legislation  relating 
thereto.     650. 

Appoirtioiixneiit— 

Of  assessment  for  improvement 
of  a  street;  unauthorized  certifi- 
cation of.     318. 


Arch— 

In  a  contract  for  the  oonstruo- 
tion  of,  over  a  driveway  the  word 
"ends"  will  be  regarded  as  refer- 
ring to  the  faces  of  the  arch  as 
seen  by  one  approaohing  along 
the  drive  from  either  direction. 
473. 

Asseseonent — 

For  street  improvement;  how 
to  apportion  according  to  benefits. 
679. 

Assumed  Bisk — 

The  doctrine  of,  doee  not  ap- 
ply to  a  servant  confronted  with 
an  emergency  which  does  not  give 
him  opportunity  to  elect  whether 
or  not  he  will  remain  in  the  em- 
ployment in  which  he  is  then 
engaged.     669. 


Attachmenl 

Foreign  corporations  engaged 
in  Interstate  commerce  in  this 
state,  but  not  established  here, 
are  exempt  from.    161. 

Attorney  and  Client — 

statement  of  prosecuting  attor- 
ney to  the  Jury  of  his  belief  that 
the  defendant  had  committed 
similar  crimes  before  not  improp- 
er, when.     529. 

For  the  attorney  for  the  state 
to  declare  to  the  Jury  that  he 
expects  to  prove  certain  facts 
and  then  fail  so  to  do,  is  not 
misconduct  where  the  failure  was 
due  to  a  holding  that  the  evidence 
alluded  to  was  incompetent.    437. 

Either  an  attorney  or  his  client 
may  by  legal  methods  and  in  a 
respectful  manner  test  the  valid- 
ity of  a  rule  of  court    621. 

Australian  Ballot — 

Writing  in  or  name  upon,  with 
a  blue  pencil;  character  of  de- 
stroyed ballots  may  be  proved  by 
parol.     119. 

Automobiles — 

Speed  of.  within  municipal  lim- 
its; reasonableness  of  ordinance 
controlling;  proi)er  discrimina- 
tion as  to  speed  of  vehicle.    S4. 
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Beneficial  Aeeociatioii*— 

See  Life  Insurance. 

Benefits^ 

In  apportioning  an  assesfiment 
for  a  street  trnprovement  accord- 
ing to,  regard  should  be  had  for 
the  depth  of  lots  and  the  relative 
▼alue  of  each  after  the  improve- 
ment is  made.    679. 

Bias  and  Prejudice- 
Affidavits  charging;  facts  ooa- 
stituting  bias  and  prejudice  need 
not  be  set  forth;  presumption 
or  personal  knowledge  of  judge 
as  to  motives  or  purposes  of  those 
filing  affidavits  can  not  be  consid- 
ered.   621. 

Bills  of  Exceptions — 

Sole  object  of,  where  covering 
proceedings  before  a  Justice  of  the 
peace.    313. 

Board  of  Education— 

Control  of  a  school  founded  by 
private  donors  can  not  be  trans- 
ferred to.     277. 

Board  of  Public  Service- 
Where  an  assessment  for  a 
street  improvement  is  apportioned 
without  regard  for  benefits,  it  can 
not  be  protected  by  any  order  the 
board  may  make  upon  its  Journal. 
679. 

Boundaries — 

Uncertainty  as  to,  in  an  ordi- 
nance regulating  the  speed  of  au- 
tomobiles within  certain  territory. 
84. 

Bridges — 

Failure  to  keep  a  county  bridge 
in  repair  constitutes  a  cause  of 
action  against  county  commis- 
sioners, when.    97. 

Burden  of  Proof — 

Is  upon  the  plaintiff  in  an  ac- 
tion for  damages  on  account  of  an 
injury,  where  testimony  has  been 
introduced  tending  to  show  con- 
tributory negligence.     614. 

Where  a  live  electric  wire  falls 
into  the  street,  to  show  that  there 


was  no  negligence  on  the  part  of 
the  company.     321. 

Where  a  live  electric  wire  falls 
into  the  street  and  one  using  the 
street  is  injured  thereby.     321. 

Where  a  presumption  of  negli- 
gence has  arisen.     497. 

Burglary— 

Of  an  inhabited  dwelling  house 
In  the  night  time.     647. 

Bums  Law — 

Applicable  to  an  agreement  be- 
tween a  municipad  council  an<l 
Mr.  Carnegie  looking  to  a  future 
expenditure  of  money  in  establish- 
ing a  public  library.     1. 

As  re-enacted  in  Section  1536- 
205  of  the  Municipal  Code;  when 
clerk's  certificate  is  required  with 
reference  to  a  contract  for  mu- 
nicipal   improvements.     387. 

Causes- 
Lunacy  cases  are  not.     146. 

Charge  of  Court— 

EUfect  of  failure  to  request 
charge  in  homicide  case.    437. 

In  a  suit  for  damages  for  an 
injury  to  an  employe  at  work  in 
a  dangerous  place.    497. 

Can  not  assume  a  denial  of  an 
averment  in  the  answer  and  pred- 
icate waiver  thereon.    563. 

In  a  trial  for  homicide^  where 
the  defendant  claimed  to  have 
acted  in  self-defense  and  did  not 
admit  any  intention  to  kill;  right 
of  the  defendant  to  reduce  the 
grade  of  the  offense.    656. 

Where  the  defendant  was 
charged  with  breaking  into  an  in- 
habited dwelling  house  in  the 
night  time.     647. 

It  is  the  duty  of  the  court  to 
instruct  the  jury  in  a  criminal 
case  as  to  the  effect  of  a  recom- 
mendation of  mercy.    647. 

In  a  suit  for  damages  for  in- 
juries sustained  by  a  minor  in  the 
course  of  his  employment,  it  is 
error  to  submit  to  the  Jury  the 
question  of  the  length  of  time  he 
has  been  earning  wages,  when  it 
does  not  appear  that  he  has  been 
emancipated.     233. 


684 


INDBX. 


Variation  by  the  Judge  in  his 
statement  of  the  testimony  con- 
stitutes reversible  error,  when. 
619. 

In  an  action  for  damages  for 
injury  from  falling  on  a  defec- 
tive sidewalk.    614. 

It  is  not  error  in  a  suit  for 
damans  for  an  injury  to  charge 
that  the  Jury  must  find  from  a 
preponderance  of  the  evidence 
that  the  plaintiff  was  without 
fault,  where  there  is  evidence 
tending  to  show  contributory  neg- 
ligence.   614. 

OhUd— 

Degree  of  care  required  on  the 
part  of,  a  question  for  the  Jury. 
821. 


Ohildren'8 

Superintendency  of  a  county 
children's  home  under  Section  930 
is  an  employment,  and  not  a  pub- 
lic office.     292. 

Olassiflcation— 

Of  employes  may  be  arbitrary 
without  being  unconstitutional, 
where  the  classification  is  reason- 
able and  is  made  with  a  proper 
purpose.     6. 

Oonditiaiial  Sales — 

Oral  testimony  may  be  intro- 
duced to  show  the  character  of 
the  contract  between  the  parties. 
229. 

And  sales  absolute;  status  re- 
lating thereto;  chattel  mortgage 
and  effect  of  execution  of;  evi- 
dence as  to  character  of  sale;  re- 
plevin.   229. 

Consent — 

Silence  by  an  abutting  land- 
owner as  to  the  laying  of  an  inter- 
urban  railway  in  the  highway  is 
not  consent  to  the  laying  of  a 
switch.     298. 

By  abutting  owners  to  the 
building  of  a  street  railway;  for 
a  new  road  and  for  extension  of 
old  road  distinguished;  consents 
by  vendee,  by  guardian,  by  agent; 
presumption  as  to  agency;  to 
whom  consent  inures;  does  not 
become  functus  officio,  when.    393. 


Oonstitational  Law — 

A  statute  is  not  invalid  for  lack 
of  uniform  operation  because  It 
applies  to  railroads  only  and  to 
a  particular  class  of  employes.  6. 
The  fallow-servant  law  (3365- 
22)  is  constitutional.    6. 

Acts  affecting  county  officers 
must  have  uniform  operation; 
Section  1230&,  relating  to  sher- 
iff's poundage  is  unconstitutional. 
33. 

The  amendments  to  Section 
3437  and  3439  and  2502,  relating 
to  street  railway  grants  are  un- 
constitutional.   683. 

The  provision  in  the  Municipal 
Code  limiting  its  operation  with 
reference  to  market  house  com- 
missioners in  the  city  of  Cleve- 
land is  unconstitutional.     89. 

It  is  impossible  that  a  law  of  a 
general  nature  having  a  uniform 
operation  throughout  the  state 
should  contain  a  legal  provision 
suspending  its  operation  in  a  sin- 
gle city  for  an  indefinite  time.  89. 
Direct  inheritance  tax  law  not 
unconstitutional  by  reason  of  the 
provision  as  to  appraisement  with- 
out notice.     337. 

That  part  of  the  new  school 
code  found  in  97  O.  L.,  page  334, 
recreating  and  legalizing  special 
districts.     175. 

Section  216  of  the  Municipal 
Code   is   unconstitutional.     89. 

Toll  in  the  form  of  a  license 
may  be  legally  imposed  by  a  mu- 
nicipality for  the  use  of  its  streets 
by  vehicles;  reasonableness  of  the 
license  fees  imposed;  discrimina- 
tion.   217. 

Part  of  an  ordinance  may  be 
Invalid  without  invalidating  the 
remainder.    217. 

Section  6451,  providing  that  in 
condemnation  cases  the  Jury  fees 
shall  be  paid  by  the  corporation 
as  part  of  the  costs,  is  constitu- 
tional.    270. 

Legislative  power  to  change  con- 
trol of  schools  and  universities 
founded  by  private  donors;  Sec- 
tion 4105,  as  amended,  is  Invalid 
In  part.     277. 

The  fact  that  a  school  founded 
by  private  donors  is  called  a  "uni* 
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versity,"  although  not  a  ualyer- 
sity  as  the  word  ia  defined  by  the 
Ohio  statutes,  does  not  deprive 
It  of  the  constitutional  guaranty 
that  all  private  property  tAaXi  be 
held  Inviolate,  nor  permit  the 
state  to  change  the  oontrol  of  its 
funds.     277. 

Introduction  of  a  second  subject 
into  an  ordinance  which  Is  ger- 
mane thereto  Is  not  in  contraven- 
tion of  Section  1694.    84. 

Contempt — 

Where  the  contempt  charged 
was  not  committed  in  the  presence 
of  the  Judge,  nor  at  a  time  when 
the  court  was  in  session,  written 
charges  against  the  one  so  ofFend- 
ing  must  be  filed.    621. 

Proceedings  against  persons 
filing  affidavits  charging  bias  and 
prejudice;  violation  of  a  non- 
penal  statute  or  rule  of  court  not 
contempt,  when;  presumption  of 
innocence;  reviewing  court  con- 
fined to  the  record.     621. 

Contract — 

For  the  sale  of  land  providing 
for  the  erection  of  buildings  there- 
on by  the  vendee  before  transfer 
and  payment  are  made.    577. 

Of  employment  for  a  specified 
period;  termiiiftLtion  thereof,  be- 
fore specified  time,  for  failure  of 
employe  to  give  satisfaction.    883. 

For  municipal  improvements; 
when  clerk's  certificate  is  requir- 
ed under  the  Burns  Law.     387. 

For  nuu2hlnery  with  express 
guaranties;  evidence  as  to  special 
damages  sustained;  pleading.  258. 

Violating  morality  and  public 
policy  not  actionable,  and  the  de- 
fendant need  not  plead  the  objec- 
tion; duty  of  the  courts  with  ref- 
erence to  such  contracts.     252. 

Uncertainty  in  written  contract 
as  to  price  to  be  paid  for  certain 
work;  "usual"  price;  "market" 
price;  "fair"  price;  parol  evidence 
as  to.    492. 

Provision  In,  naming  a  final  ar- 
biter is  void,  where  a  construc- 
tion of  the  contract  is  in  issue. 
473. 

Implied    agreement    to    pay    a 


reasonable  price  for  services  ren* 
dered.     675. 

Conrersioa-— 

Purchaser  of  securities  from 
guardian  liable  as  for,  where  the 
sale  was   unauthorised.     669. 

Conveiyance^ 

Is  absolute  notwithstanding  a 
separate  written  contract  to  re- 
convey  within  a  certain  time  upon 
certain  terms.     63. 

Of  a  fee  can  not  be  reduced  to  a 
life  estate  by  a  separate  instru- 
ment concurrently  executed,  un- 
less.   369. 

Corporations — 

Payment  for  stock  by  exchange 
of  property  of  inadequate  value; 
liability  of  such  a  stockholder  to 
assessment;  remedy  of  the  corpo- 
ration.   540. 

Empowered  to  erect  electrical 
appliances  In  the  street;*  duty  of, 
towards  persons  using  the  street. 
321. 

Claiming  the  right  of  eminent 
domain  must  comply  with  all  the 
requirements  of  the  statutes  as  to 
organization.     411. 

Foreign  corporation  engaged  in 
interstate  commerce  in  this  state, 
but  not  established  here,  exempt 
from  attachment,  when.     161. 

Costs- 
Fees  of  Jurors  drawn  from  the 
wheel   in    a    condemnation    case 
should  be  taxed   as   part  of  the 
costs.     209. 

Assessment  of,  against  an  attor- 
ney who  brought  the  suit  without 
authority  is  ancillary  to  the  main 
action  and  is  not  appealable.  262. 
Jury  fees  in  condemnation  cases 
may  be  assessed  against  the  cor- 
poration as  part  of  the  oosits. 
270. 

Conrt  and  Jury— 

Actions  involving  title  depend- 
ing upon  questions  of  abandon- 
ment or  adverse  possession  are 
triable  to  a  Jury,  and  a  court  of 
equity  will  rarely  assume  the  bur- 
den  of    determining   them,    even 
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though    equitable    remedies    are 
necessary.     37. 

Where  the  intervention  of  a 
court  of  equity  is  invoked  to 
avoid  a  multiplicity  of  suits, 
there  should  be  a  showing  of  such 
a  probability.    37. 

Oonncil — 

May  prescribe  different  rates  of 
speed  for  different  classes  of  ve- 
hicles in  different  portions  of  the 
municipality.     84. 

Obtains  Jurisdiction  to  grant  a 
street  railway  franchise  only  by 
the  production  of  consents  from 
more  than  one-half  the  frontage. 
393. 

Ooaxdj  Oommissionen — 

Liability  of,  for  wrongful  death 
due  to  failure  to  keep  county 
bridge  in  repair.    97. 

Not  required  to  proceed  de  novo 
after  report  of  reviewers  with 
reference  to  a  proposed  county 
road.    605. 

Validity  of  street  railway  grant 
tqr»  not  affected  by  subsequent  an- 
nexation of  the  territory  to  a  city. 
461. 

OoortB— 

Ineffectual  ratification  by  pro- 
bate court  of  an  unauthorized  sale 
by  a  guardian  of  promissory  notes 
belonging  to  the  estate  of  hfii 
ward.     Ei;69. 

Duty  of,  with  reference  to  con- 
tracts contra  horifia  mores,     252. 

Court  of  equity  will  not  grant 
a  decree  of  specific  performance 
where,  in  order  to  make  the  order 
effective,  continuoufi  supervision 
will  be  required.    179. 

Circuit  court  without  jurisdic- 
tion to  review  order  of  common 
pleas  removing  guardian  for  cause, 
when.     495. 

Can  not  be  deprived  of  their  Ju- 
risdiction by   contract     473. 

Criminal  Law — 

A  change  of  Judge  during  a  trial 
for  felony  constitutes  reversible 
error.     113. 

Prosecution  for  robbery;  new 
trial  wiil  not  be  granted  for  the 
purpose  of  admitting  evidence  of 


use  by  the  dtofmidant  of  intoxi- 
cants and  drugs,  when.     200. 

Where  inadmissible  evidence 
has  been  admitted  without  objec- 
tion, similar  evidence  may  be  ad- 
mitted to  rebut  or  explain  it    200. 

Prosecution  under  the  Beal 
Law;  where  the  sentence  imposed 
is  excessive,  the  case  will  be  re- 
manded for  proper  sentence  only. 
186. 

Plea  of  guilty  before  a  mayor 
in  a  misdemeanor  case  is  to  be 
given  the  same  effect  as  in  courts 
of  higher  Jurisdiction.     245. 

Plea  of  guilty  before  a  mayor 
constitutes  a  waiver  of  ft  Jury 
triaL     245. 

Proof  as  to  intent  to  kill  which 
will  Justify  a  conviction  for  mur- 
der in  the  second  degree;  no  con- 
clusive presumption  from  the 
striking  of  the  fatal  blow.    656. 

Section  6835,  relating  to  the  for- 
cible breaking  into  an  inhabited 
dwelling  house,  construed.    647. 

The  Jury  should  be  instructed 
as  to  the  effect  of  a  recommendar 
tion  of  mercy.     647. 

A  prosecution  for  contempt  is  a 
quasi  criminal  proceeding.    621. 

The  right  of  a  defendant  in  a 
homicide  case  to  reduce  the  grade 
of  his  crime  renders  it  error  to 
charge  the  Jury,  that  where  the 
evidence  shows  that  he  purposely 
inflicted  the  fatal  blow,  evidence 
tending  to  show  that  he  did  not  in 
fact  intend  to  kill  the  deceased 
is  immaterial.     6&6. 

Effect  of  failure  to  request 
charge;  statement  by  counsel  for 
state  as  to  what  he  expects  to 
prove  not  fulfilled  because  of  in- 
competency of  the  testimony;  in- 
dictment; proof  as  to  more  than 
one  mortal  wound;  self-defense. 
437. 

Prosecution  for  incest,  where 
there  is  proof  tending  to  show 
t(hat  the  crime  (oommdltted  was 
rape,  or  that  the  daughter  was 
under  the  age  of  consent    429. 

Girl  under  influence  of  father 
is  not  an  accomplice  in  the  crime 
of  incest;  Jury  may  convict  upon 
the  uncorroborated  testimony  of 
an  accomplice.    529. 


INDEX. 


«87 


TeBtimony  of  a  girl  that  she 
"had  sexual  intercourse"  not  a 
mere  conclusion.    529. 


Physician's  bill  not  an  element 
of,  when;  nor  are  the  services  of 
the  soother  of  a  minor  as  a  nurse, 
when;  nor  are  wages  lost  by  a 
minor  in  consequence  of  the  acci- 
dent, when.    233. 

To  residence  property  from  the 
operation  of  railway  terminals  is 
damnum  absque  injuria,  when. 
565. 

Verdict  assessing  an  inadequate 
amount.    619. 

For  property  taken  for  street 
purposes  must  be  recovered,  when. 
459. 

Proof  as  to  special  damages  sus- 
tained by  breach  of  guaranty  coy- 
ering  machinery.    258. 

Payment  of  costs  and  damages 
arising  from  the  establishment  of 
a  county  road  should  be  made  to 
the  county  treasurer,  and  not  di- 
rectly to  the  claimants.     505. 

Order  for  payment  of  damages 
on  account  of  establishing  a  road, 
complied   with,  when.     505. 

All  damages  to  property  from 
the  construction  of  a  street  to  a 
reasonable  grade  should  be  recov- 
ered in  the  original  condemnation 
suit.     459. 

Debentures — 

Where  partaking  of  the  nature 
of  a  scheme  of  chance,  the  pur- 
chase of,  as  a  condition  for  ob- 
taining a  loan,  renders  the  mort- 
gage securing  the  loan  not  en- 
forceable.   249. 

Deceit — 

Recovery  on  a  contract  based 
upon  deceit  of  the  public  is  not 
actionable.     252. 

Decisions- 
Inferences  from  later  decisions 
do  not  warrant  an  inferior  court 
in  going  contrary  to  a  previous 
express  declaration.     165. 

Deed- 
Auditor's  deed  not  prima  facie 
evidence  of  a  valid  title,  unless; 


statute  of  limitations  runs  against 
a  purchaser  at  delinquent  tax  sale 
from  the  date  he  is  entitled  to 
receive  his  deed.     604. 

Of  conveyance  is  absolute,  not- 
withstanding a  separate  written 
contract  providing  for  a  recon- 
veyance within  a  specified  time 
upon  payment  of  a  specified  sum. 
63. 

Acceptance  and  recording  of, 
and  the  taking  possession  of  dis- 
puted land  can  not  be  construed 
as  the  conduct  of  a  mere  licensee. 
194. 

Conveyance  of  a  fee  can  not  be 
reduced  to  a  life  estate  by  a  sep- 
arate instrument  concurrently  ex- 
ecuted, unleeSb     369. 

Dentistry — 

Standards  imposed  by  the  Leg- 
islature for  the  practice  of;  vested 
rights  of  dentists  in  practice  at 
the  time  the  law  was  passed.    55. 

Descent  and  Di{ttribution— 

Section  4162,  relaiting  to,  should 
not  be  construed  upon  equitable, 
principles,  but  the  rights  of  the 
parties  should  be  determined  by 
the  legal  title  and  their  legal 
status.    130. 

Of  property  derived  by  the  re- 
lict of  a  deceased  husband  or  wife 
from  the  sale  of  oil  from  land  ac- 
quired from  said  deceased  hus- 
band or  wife;  oil  oroduction  does 
not  fall  within  Section  4162.   130, 

Character  of  property  derived 
by  a  surviving  husband  or  wife 
from  a  deceased  husband  or  wife 
may  be  changed  and'  taken  out  of 
the  operation  of  Section  4162. 
130. 

Devise — 

Estates  devised  by  will  consid- 
ered; repugnancy;  intention  of 
the  testator  as  expressed  in  the 
will.     545. 

Discretion— 

In  the  exercise  of  a  sound  dis- 
cretion a  court  will  not  enter  a 
decree  which  will  demoralize  the 
public  schioolfi  by  a  change  of  man- 
agement  near    the    close    of   the 
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school  year.  In  obedience  to  a  new 
law  not  yet  in  print    103. 

DismiMal— 

Failure  to  amend  a  petition 
upon  ordw  of  court  is  ground  for. 
482. 

Distribution— 

A  debtor  heir  will  be  required 
to  account  to  the  estate  for  the 
debt  he  owes,  and  the  amount  he 
is  to  receive  will  depend  upon  the 
accounting;  debt  evidenced  by 
promissory  notes;  interest  there- 
on.   74. 

The  words  "heirs  at  law"  when 
used  in  a  will  mean  heirs  at  law 
at  the  time  of.    337. 

Where  delayed  for  many  years^ 
and  an  inheritance  tax  law  be- 
comes operative  in  the  meantime, 
the  shares  are  subject  thereto. 
337. 

Docket— 

Second  or  subsequent  foreign 
execution  need*  not  be  entered 
upon  the  foreign  execution  dock- 
et    2&. 


For  a  right  of  way;  questions 
of  adverse  possession  and  aban- 
donment ;  non-user ;  Intention ; 
absence  of  physical  action  or  for- 
mal steps  to  take  possession;  per- 
manent obstniotion  of  access  to; 
use  of  fee  which  is  inconsistent 
with  a  dominant  easement    37. 

For  a  private  road,  how  may  be 
acquired;  creation  of  a  way  of 
necessity  by  implication.    63. 

Election— 

Of  widow;  cancellation  of  elec- 
tion of  widow,  where  taken  by 
deputy  clerk  of  probate  court.  435. 

Under  the  Beal  Law;  proof  as 
to  and  iits  results,  where  the  rec- 
ord falls  to  show  that  a  legal 
election  was  held.     185. 

A  statute  wiU  not  be  construed 
as  abridging  or  repealing  the 
right  to  contest  an  election  for 
fraud  or  mistake,  unless  such  in- 
tention clearly  appears.     119. 

For  township  officers;  contest 
of;  quo  warranto  the  proper  pro- 


ceeding; writing  in  of  name  with 
a  blue  pencil  on  an  Australian 
ballot;  character  of  destroyed  bal- 
lots may  be  proved  by  parol;  right 
of  contest;  estoppel;  Sections 
2966-13  et  »eq.    119. 

Election  of  Bemedies — 

By  owner  of  goods  fraudulently 
taken  from  his  possession.     304. 

Without  election  of  the  party 
damaged,  a  liability  arising  out 
of  fraud  is  not  an  indebtedness. 
304. 


Electric 

Degree  of  care  required  as  to 
wires;  duty  of  company  toward 
persons  using  the  street  where 
wire  falls  into  the  street    321. 

The  maxim  res  ipsa  lo^itur  ap- 
plies where  a  live  wire  falls  into 
the  street    321. 

Eniiusnt  Donnain-— 

Corporations  claiming  the  right 
of,  must  comply  with  all  the  re- 
quirements <^  the  statute  as  to 
organization.    411. 

The  fees  of  Jurors  in  appropri- 
ation esses  whose  names  were 
drawn  from  the  wheel  should  be 
taxed  as  part  of  the  costs.    209. 

The  statute  providing  that  Jury 
fees  shall  be  assessed  against  the 
corporation  as  part  of  the  costs 
is  constitutional.    270. 

Right  of  way  of  a  railroad  sub- 
ject ^o,  when.    583. 

Damages  paid  by  a  municipality 
to  a  railroad  company  by  reason 
of  the  extension  of  a  street  over 
its  tracks,  covers  all  ordinary 
'Street  uses,  but  not  new  servi- 
tudes.    583. 

Remedy  of  land  owner  where  a 
municipal  corporation  brings  ap- 
propriation proceedings  in  the 
probate  court  without  psssing  the 
required  preliminary  resolution 
or  giving  notice.    332. 

Appropriation  of  property  by  a 
municipality;  necessity  of  passing 
resolution  and  notice  to  owner; 
probate  court  without  Jurisdic- 
tion to  determine  whether  pre- 
liminary resolution  was  passed. 
332. 
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EmploTer  and  Emplojrd— 

Contract  of  employment  for  a 
specified  time;  implied  representa- 
tion by  employe  as  to  experience 
and  abiMty;  acceptance  of  pur- 
chasing orders  by  the  employer  at 
prices  below  those  quoted  to  the 
ealeeman.     383. 

Error— 

What  muat  affirmatively  appear 
to  constitute  error  with  reference 
to  an  order  by  county  commission- 
ers to  pay  costs  and  damages 
forthwith  as  a  condition  precedent 
to  the  establishment  of  a  road. 
506. 

A  reriewing  court  will  not  re- 
verse a  Judgment  because  of  the 
Incompetency  of  a  question  and 
cmswer,  where  the  question  and 
answer  added  nothing  to  the  facts 
of  the  case.     497. 

Variation  by  the  Judge  in  his 
statement  of  the  testimony  con- 
stitutes reversible  error,  when. 
619. 

Failure  to  aver  in  a  suit  for 
services  that  the  defendant  agreed 
to  pay  for  the  services  rendered 
is  not  ground  for  a  reversal  of  a 
judgment  for  such  services.     675. 

In  reviewing  proceedings  before 
a  Justice  of  the  peace  liberal  rules 
should  control;  exceptions  to  evi- 
dence only  reviewable,  when.   313. 

Circuit  court  without  Juriadic- 
tion  to  review  an  order  of  the 
common  pleas  for  removal  of  a 
guardian  for  cause,  when.    495. 

May  be  prosecuted  to  an  order 
dismissing  a  petition  for  failure 
to  amend  as  directed  by  the  court. 
482. 

Charge  of  court  assuming  a  de- 
nial of  an  averment  of  the  answer 
is  error.     563. 

For  the  trial  Judge  in  a  crimi- 
nal case  to  ask  the  Jury  what 
prospect  there  is  of  an  agreement, 
is  not  error,  when.     529. 

Original  parties  to  the  suit  may 
file  a  petition  In  error  to  pro- 
teat  oflftcers  of  the  county  who 
were  not  parties  and  will  be  af- 
fected by  the  order  made,  al- 
though no  substantial  right  of  the 


parties  filing  the   petition   is   af- 
fected.   209. 

In  refusing  to  admit  testimony 
in  a  condemnaition  suit  as  to  re- 
sulting damages  to  property  does 
not  authorize  a  subsequent  action 
for  recovery  of  such  damages. 
459. 

It  is  not  error  to  omit  to  in- 
struct the  Jury  on  a  given  point 
of  law,  where  counsel  fails  to  re- 
quest such  an  instruotion.    437. 

There  is  reasonable  ground  for 
filing  a  petition  in,  when  there  is 
a  cflose  balance  of  evidence.     254. 

Petition  in,  to  the  withdrawal 
of  evidence  from  the  Jury  and  dis- 
missal of  suit,  must  be  filed  with- 
in four  months  from  the  rendi- 
tion of  the  Judgment.     366. 

Error  only  can  be  prosecuted  to 
the  assessment  of  the  costs 
against  the  attorney  who  had  filed 
the  suit  without  authority.     262. 

To  direct  a  verdict  for  the  de- 
fendant is  not  error,  where  the 
procuring  cause  of  a  servant's  in- 
Jury  is  uncertain.    407. 

It  is  error  to  charge  the  Jury 
that  where  the  proof  shows  the 
defendant  purposely  committed 
the  act  causing  the  death  of  the 
deceased,  that  evidence  on  behalf 
of  the  defendant  tending  to  show 
that  he  did  not  in  fact  intend  to 
kill  the  deceased  is  immaterial. 
656. 

Not  error  to  refuse  leave  to  file 
an  amended  patltion  to  correct 
variance  between  petition  and 
proof,  when  plaintiff's  claim 
would  thereby  be  substantially 
changed.    653. 

A  reviewing  court  will  not  go 
outside  of  the  record  to  determine 
whether  there  Is  matter  other 
than  that  contained  in  the  record 
which  will  support  a  charge  of 
contempt  of  court.    621. 

It  is  not  prejudicial  error  to  fail 
to  charge  the  Jury  in  a  criminal 
case  as  to  the  effect  of  a  recom- 
mendation of  mercy,  where  such 
an  instruction  waa  not  requested. 
647. 

A  change  of  Judges  during  a 
trial  for  a  felony  constitutes  re- 
versible error.    113. 
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Brtoppel— 

Beneficial  association  not  eaftop- 
ped  by  aoceptance  of  a  past  delin- 
quency from  refusing  to  accept 
subsequent  delinquencies.    446. 

Operates  against  the  debtor  of 
a  judgment  debtor,  who  in  pro> 
oeedings  in  aid  of  execution  has 
admitted  his  indebtedness.     70. 

A  candidate  for  public  office 
who  is  present  at  the  counting  of 
the  ballots,  and  expresses  himself 
as  satisfied  with  the  result,  is  not 
thereby  estopped  from  afterward 
contesting  the  election.    119. 

Acquiescence  by  a  member  of 
a  mutual  benefit  association  in  the 
action  of  the  order  with  reference 
to  his  d'elinquencies  amounts  to 
an  estoppel    362. 

Evld60€0— 

Incompetent,  where  tending  to 
9how  negligence  other  than  that 
alleged  in  the  petition,  or  to  estab- 
lish a  theory  diCFerent  than  the 
one  upon  which  the  case  is  being 
tried.     407. 

Where  withdrawn  from  the  Jury 
and  cause  dismissed,  the  petition 
in  error  must  be  filed  within  four 
months  from  the  rendition  of  the 
Judgment     366. 

As  to  parol  agreement  contem- 
poraneous with  execution  of  lease 
admissible,  when.    344. 

State  not  bound  to  prove  that 
either  the  first  or  the  second  mor- 
tal wound  produced  death,  or 
where  death  results  from  the  com- 
bined effects  of  both  wounds  to 
prove  that  both  shots  were  fired 
unlawfu'ldy.    437. 

Parol  evidence  for  purpose  of 
explaining  a  written  contract 
which  is  uncertain  as  to  price 
stlpulatedi     492. 

In  rebuttal  claimed  to  have 
been  rendered  competent  by  evi- 
dence for  the  defense.     492. 

Of  a  girl  as  to  having  sexual 
intercourse  with  her  father.    529. 

Auditor's  deed  not  prima  facie 
evidence  of  valid  title  to  property 
sold  at  delinquent  tax  sale,  unless. 
604. 

Admission  of  incompetent  evi- 
dence not  a  ground  for  reversal 


where  nothing  was  added  to  the 
facts  of  the  case  thereby.     497. 

Information  derived  by  a  police 
c^Scer  from  a  third  person  as  to 
amount  of  nitro-glycerine  trans- 
ported through  street  contrary  to 
ordinance  is  hearsay  and  inadmis- 
sible.   516. 

As  to  an  election  held  under  the 
Beal  Local  Option  Law,  and  its 
results.     185. 

Of  common  user  is  competent  to 
rebut  a  claim  of  adverse  posses- 
sion asserted  as  to  a  railroad  right 
of  way.    194. 

Statements  of  third  persons  to 
accused  charging  htm  with  crime, 
and  his  conduct  or  replies  in  re- 
sponse thereto,  are  admissiUe 
against  the  accused;  value  of  such 
evidence.    200. 

Where  inadmissible  evidence 
has  been  admitted  on  behalf  of 
one  party  without  objection,  simi- 
lar evidence  may  be  admitted  to 
rebut  or  explain  it.    200. 

Oral  testimony  may  be  intro- 
duced to  show  the  character  of  a 
contract  of  sale  of  personal  prop- 
erty, where  the  question  whether 
it  was  a  conditional  or  absolute 
sale  is  in  dispute.    229. 

Oral  testimony  may  be  intro- 
duced to  show  the  character  of 
the  contract  between  the  parties. 
229. 

As  to  experience  required  to 
safely  operate  machinery  incom- 
petent, unless.     233. 

Exceptions  to,  in  proceedings 
before  a  Juatlce  of  the  peace  only 
reviewable,  when.     313. 

Immaterial  questions  are  preju- 
diciaU  when.    233. 

As  to  breach  of  guaranties  cov- 
ering machinery.    258. 

Exceptioins — 

To  evidence  taken  by  a  Justice 
of  the  peace  only  reviewable, 
when.     313. 

Execation-- 

The  issuing  of  a  second  foreign 
execution  and  placing  it  in  the 
hands  of  the  sherlCF  is  sufficient 
to  prevent  the  Judgment  becoming 
dormant.    25. 
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Effect  of  Issuing  a  second  for- 
eign execution;  need  not  be  en- 
teredr  on  the  foreign  execution 
docket;  duty  of  purchaser  to 
search  the  record  in  the  county 
to  which  the  execution  is  issued. 
26. 

Mandamus  will  not  lie  to  com- 
pel levy  of,  where  there  is  an  ade- 
quate remedy  at  law;  what  con- 
stitutes an  adequate  remedy  at 
law.    57. 

Expert  Evidsno^-^ 

Practicing  physician  may  gi^e 
his  opinion  as  to  whether  or  not 
an  injury  is  permanent,  when. 
321. 

Express  Company- 
Notice  of  loss  of  package  in 
transit;  reasonableness  of  rule  of 
company  requiring  that  the  origi- 
nal receipt  must  be  produced 
within  thirty  days  attached  to 
notice  of  kNSS,  is  a  question  for 
tho  jury.     563. 


For  public  officers  not  specifi- 
cally provided  by  statute  can  not 
be  collected  from  the  county.   145. 

For  probate  jud«:es  for  commit- 
ments to  the  Boys'  Industrial 
School,  the  Girls'  Industrial 
Home,  inqueats  of  lunacy,  and  the 
matter  of  examination  of  the 
county  treasury.     145. 

The  rule  of  custom  as  to  the 
allowance  of,  without  weight.  145. 

Felloiv-Servants— 

Engineer  of  coal  tipple  and 
hooker  of  hoisting  apparatus  are 
not.    6. 

Final  Order-— 

An  order  dismissing  a  petition 
for  failure  to  amend  as  dlrocted 
by  the  court  is  a  final  order.  482. 

Forfeitnre— 

Of  oil  and  gas  lease  is  worked 
by  failure  to  drill  within  the  pre- 
scribed time  or  to  pay  the  rental. 
266. 

Franchise — 

Power  of  probate  court  to  grant 
to  a  telephone  company.    411. 


Grants  of,  to  street  railway  com* 
panics.    583. 

Specific  performance  of  condi- 
tlons  of,  will  not  be  decreed 
where  continuous  supervision  will 
be  rendered  necessary  in  order  to 
render  the  decree  effective.     179. 

Granted  by  county  commis- 
sioners for  a  street  railway  not 
affected  by  subsequent  annexa- 
tion of  the  territory  to  a  city. 
461. 

Period  covered  by  a  grant  for 
a  street  railway  extension;  exten- 
sion of  route  and  extension  of 
track  of  old  road  distinguished. 
461. 

Fraud- 
Liability  arising  out  of  fraud 
is  not  an  Indebtedness  without  the 
election  of  the  party  damaged  to 
so  treat  it     304. 

Good  Faith— 

Of  a  purchaser  of  securities 
from  a  guardian  not  material, 
where  the  sale  was  unauthorized. 
569. 

Orantr-- 

By  a  municipality  extending  a 
street  railway  route.    461. 

Guardian  and  Ward— 

Unauthorized  sale  of  notes  be- 
longing to  estate  of  ward;  inef- 
fectual attempt  of  the  probate 
court  to  ratify  the  sale;  good 
faith  of  the  purchaser  not  ma^ 
terial;  purchaser  liable  to  bonds- 
men of  guardian.    569. 

Mere  knowledge  on  the  part  of 
a  guardian  that  one  from  whom 
his  ward  derives  title  consented 
to  the  building  of  a  street  railway, 
does  not  bind  the  ward.    393. 

Removal  of,  for  cause;  circuit 
court  without  Jurisdiction  to  re- 
view order  made  by  the  common 
pleas,  when.    495. 

Gnanuity— 

£)xpress  guaranties  covering 
machinery;  evidence  as  to  special 
damages  sustained  by  breach  of. 
258. 


The  use  of  the  word  in  a  deed 
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iB  generally  neoeesary  in  Ohio  to 
convey  an  estate  of  inheritance. 
369. 

Homicide— 

Character  of  proof  of  intent  to 
kill,  which  will  justify  a  convic- 
tion of  murder  in  the  second  de- 
gree; the  striking  ol  the  fatal 
bk>w  not  a  conclusive  presump- 
tion.   656w 

Trial  for;  statement  of  counsel 
as  to  what  he  expects  to  prove  not 
misconduct,  where  the  evidence 
relied  on  is  held  incompetent;  ef- 
fect of  failure  to  request  charge; 
proof  as  to  different  mortal 
wounds;  self-defense;  indictment. 
437. 

Justifiable  on  the  ground  of 
self-defense,  wlien.    437. 


Questions  arising  under  prose- 
cution for;  Jury  may  convict  upon 
the  uncorroborated  testimony  of 
accomplice.    529. 

Infant- 
Erroneous  proceedings  against; 
how  vacated,  where  error  is  not 
apparent  upon  the  record.     242. 

Inheritance  Tax- 
See  Taxation. 

Law  taxing  direct  inheritances 
not  unconstitutional  by  reason  of 
the  provision  as  to  appraisement 
without  notice;  application  of  the 
law  to  estates  held  in  trust  at  the 
time  of  its  enactment    337. 

Injunction— 

Where  question  of  adverae  pos- 
session or  abandonment  are  in- 
volved is  an  appeal  only  to  the 
grace  of  a  court  of  equity.    37. 

A  mandatory  injunction  will 
not  be  granted  where  a  legal  right 
to  relief  exists.     103. 

A.  mandatory  Injunction  Is  in 
effect  a  mandamus.    103. 

Insurance,  Fire— 

As  to  the  ascertainment  by  ap- 
praisers of  the  amount  of  the  loss 
and  the  furnlsblng  of  the  award 
to  the  company,  where  an  ap- 
praisement has  not  been  demand- 
ed.   165. 


ApplicaUon  of  the  "nron  nixT 
clause,  where  a  country  store  was 
still  open  at  ten  o'clock  at  nigM 
and  when  the  fire  occurred  the 
books  were  not  in  the  safe.    165. 

Keeping  of  an  Inventory  made 
within  twelve  months.     165. 

Liberal  construction  irtiould  be 
given  to  the  action  of  the  insured, 
where  there  is  no  suspicion  of  dis- 
honest dealing.    166. 

Requirement  of  policy  that  the 
Insured  shall  keep  a  set  of  books 
showing  a  complete  record  of  the 
business  transacted,  does  not  re- 
quire the  keeping  of  a  scientific 
set  of  books.    165. 

Policy  Indicating  joint  owner- 
ship not  void  because  the  property 
destroyed  was  owned  in  severalty, 
when.     509. 

Where  several  parties  are  pro- 
tected from  loss  by  the  same  pol- 
icy, and  their  loss  occurs  at  the 
same  time,  they  may  jointly  main- 
tain an  action  under  Section  5006. 
509. 

Insurance,  Uf e— 

When  a  member  of  a  life  asso- 
ciation ratifies  the  transfer  of  the 
assets  and  obligations  to  another 
company,  he  thereby  ceases  to  be 
a  member  of  the  retiring  com- 
pany.   348. 

Association  can  not  affirm  or  re- 
ject the  terms  of  a  policy  In  part 
348. 

Plea  of  ultra  vires  contract  en- 
tered Into  by  a  constituent  com- 
pany; failure  to  pay  further  pre- 
miums under  an  ultra  vires  policy 
not  a  bar  to  an  action  for  a  recov- 
ery of  premiums  paid.    348. 

Royal  Arcanum  is  a  fraternal 
order  and  exempt  from  the  insur- 
ance laws  of  the  state.    471. 

Attendance  upon  a  patient  at 
the  office  of  the  physician  Is  suffi- 
cient to  constitute  medical  attend- 
ance    471 

Member  of  beneficial  association 
presumed  to  know  rules  govern- 
ing, when;  acceptance  of  delin- 
quent assessments  does  not  estop 
asoclation  from  refusing  future 
delinquencies;  ipso  facto  suspen- 
sion  of  member   not   waived   by 
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general  call  for  aseessment;  local 
agent  can  not  extend  time  for  pay- 
ment of.    446. 

Rules  governing  beneficial  aflso- 
ciatlons;  delinquencies;  local 
agent  wiithout  power  to  extend 
time  for  payment  of  assessments; 
ipso  facto  suspensions.    446. 

Interest — 

Not  allowable  after  the  ances- 
tor's death  on  a  note  evidencing 
an  advancement.    74. 

Joinder  of  Action^ 

Several  parties  may  maintain 
a  Joint  action  for  recovery  under 
a  policy  of  fire  insurance,  when. 
609. 

Judges- 
Disqualification  of  a  Judge; 
meauB  of  obtaining  a  qualified 
Judge;  proceedings  ordered  by, 
against  persons  filing  affidavits 
charging  bias  and  prejudice.  621. 
A  change  of,  during  a  trial  for 
felony  constituteB  reversible  er- 
ror.   113. 

Fees  allowable  to  probate  Judges 
for  commitments  to  Boys'  Indus- 
trial School,  Qirls'  Industrial 
Home,  inquests  of  lunacy,  exami- 
nation of  county  treasury.    146. 

Judgment^ 

Keeping  alive  the  lien  of  a; 
dormancy  of;  foreign  execution 
and  the  effect  of  issuing  a  second 
foreign  execution;  duty  of  pur- 
chaser to  search  the  record  in  the 
county  to  which  the  lien  is  ex- 
tended; priority  of  Judgment 
liens.    6. 

Where  recovered  for  possession 
of  real  property,  not  a  bar  to  an 
action  for  rent  accruing  prior  to 
the  forfeiture.     54. 

Personal  Judg^nent  can  not  be 
taken  against  the  grantee  of  mort- 
gaged property  imtil  a  deficiency 
arises  after  the  sale  of  the  prop- 
erty.    271. 

Jndidal  Power— 

Is  not  conferred  upon  a  city 
auditor  and  chief  of  police  by  an 
ordinance  which  clothes  them 
wiith  power  to  determine  the  char- 


acter of  license  to  be  issued  for  a 
certain  vehicle.     217. 

Jnrifldictioin— 

Having  once  attached  under  a 
prayer  for  an  accounting  and  oth- 
er equitable  relief,  is  retained  for 
all  purposes,  including  partition 
wihich  ifi  yeit  premature.    600. 

How  given  to  council  for  the 
purpose  of  a  street  railway  grant. 
393. 

Of  the  probate  court  to  grant  a 
franchise  to  a  telephone  company; 
power  of  the  court  must  be  ap- 
plied to  orderly  and  well  defined 
issues;  assumption  of  legislative 
power  renders  the  grant  void. 
11. 

A  question  of,  is  not  raised  by 
a  contention  as  to  the  title  to  a 
note.    74. 

The  rule  that  two  courts  can 
not  take  Jurisdiction  of  the  same 
person  at  the  same  time,  applied 
to  "made  to  order  prosecutions" 
of  violators  of  the  liquor  laws. 
183. 

The  provisions  of  Section  6629 
of  the  Justices'.  Code  do  not  apply 
to  mayor's  courts  in  criminal  pro- 
ceedings.   183. 

Distinction  between  the  Juris- 
diction of  a  mayor  and  a  mag- 
istrate.    246. 

Of  probate  court  in  appropria- 
tion proceedings.    332. 

Of  the  courts  can  not  be  taken 
away  by  contract;  provisions 
naming  a  final  arbiter  void  where 
a  conetruotion  of  the  contract  is 
in  issue.     473. 

Circuit  court  without,  to  re- 
view ani  order  of  the  common 
pleas  removing  a  guardiian  for 
cause,  when.    496. 

Jury- 
Not  an  irregularity  for  the  pre- 
siding Judge  to  ask  the  Jury  in  a 
criminal  case  as  to  the  prospect 
of  their  agreeing,  when.    629. 

Fees  for,  in  appropriation  cas^s 
should  be  charged  as  part  of  the 
costs,  where  the  Jury  is  drawn 
from  the  wheel.    209. 

Jurors  whose  names  are. drawn 
from    the    wheel    are    talesmen 
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within   the   mea&ins   of   Section 
€425.     209. 

Fees  of,  in  condemnation  cases. 
270. 

Justice  of  the  Peaee^ 

Liberal  rules  should  control  in 
reviewing  proceedings  before^ 
when;  sufficiency  of  i>leading  and 
presumption  of  regularity;  ex- 
ceptions as  to  eyidence  only  re- 
Tiewable,  when.    313. 

ProTisions  of  Section  6529  con- 
strued.   183. 

Landlord  and  Tenant- 
Dangerous  premises;  defects  in- 
herent in  original  construction; 
nuisance;  owner  liable  for,  when; 
liable  under  an  agreement  to 
keep  premises  in  repair,  when; 
buildings  appurtenant  to  mi^in 
building  demised;  liability  of 
owner  for,  when;  and  to  one 
rightfully  on  the  premises,  when. 
44. 

Action  for  recovery  of  rent  not 
barred  by  preyious  action  for  re- 
covery of  possession  and  for 
mesne  profits.     54.  . 


Parol  agreement  as  to;  evidence 
as  to  contemporaneous  agreement 
admissible,  when.     344. 

Action  for  forfeRure  of,  not  a 
bar  to  a  subsequent  action  for 
rent  accruing  prior  to  the  for- 
feiture.    54. 

Privilege  of  renewal  upon  giv- 
ing six  months'  notice;  failure  to 
give  notice  avoids  the  privilege. 
112. 

The  word  "terms"  as  used  in 
an  oil  lease  held  not  to  refer  to 
the  colateral  matters  attached  to 
the  grant  but  to  the  grant  Itself 
and  to  the  period  of  time  therein 
named.    126. 

Duration  of,  for  oil  and  gas, 
where  there  was  a  failure  to  drill 
within  the  prescribed  time  or  to 
pay  the  rental  when  due.     266. 

Legislature- 
May  raise  the  conditions  for  ac- 
quiring vested  rights,  both  as  to 
who  were  and  those  who  were  not 


theretofore  competent  to  acquire 
them.    65. 

Is  without  power  Co  change  con- 
trol of  schools  and  universities 
founded  by  private  donors.    277. 


An  execuledl  parol  license  In 
land  is  irrevocable,  when.    194.^ 

Municipalities  are  empowered 
by  Section  1536-100  to  require  ve- 
hiclee.  whether  used  for  hire  or 
not»  to  pay  a  graduated  license 
for  the  use  of  the  streets.    217. 

An  ordinance  imposing  a  grad- 
uated license  fee  upon  vehicles 
for  the  use  of  the  streets  of  the 
municipality  is  not  in  conflict 
with  SectiODS  1  and  2  of  Article 
I  of  the  Constitution.    217. 


Life 

A  fee  simple  estate  can  not  be 
reduced  to  a  life  estate  by  a 
separate  agreement  concurrently 
executed,  unless.    369. 


Dormancy  of  judgment  lien; 
lien  kept  alive  by  issuing  a  sec- 
ond foreign  execution  and  placing 
it  in  the  bands  of  the  sheriff    25. 

Duty  of  purchaser  to  search 
the  record  in  the  county  to 
which  a  second  foreign  execution 
has  been  sent.    25. 

Judgment  lienor  may  marshal 
although  prior  liens  will  exhaust 
the  fund  from  the  sale  of  the 
property.     81. 

A  vendor's  lien,  where  there  is 
no  covenant  or  outside  agreement 
in  writing  on  the  part  of  the  ven- 
dee to  pay  the  balance  of  the  pur- 
chase money,  is  barred  in  six 
years.     158. 

Rights  under  a  mechanic's  Hen 
to  be  construed  liberally — ^the 
lien,  strictly;  the  affidavit;  the 
account;  agency  of  the  vendee. 
577. 


of  Actions — 

A  claim  on  a  note  as  such  not 
barred  by  the  statute,  when,     74. 

Bars  a  vendor's  lien  at  the  end 
of  six  years,  when.     158. 

The  statute  runs  against  a  pur- 
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chaser  at  delinquent  tax  sale 
from  the  day  he  was  entitled  to 
present  the  certificate  to  the  coun- 
ty auditor  and  receive  a  deed.  604. 


Liquor 

Blectlon  under  the  Beal  Law; 
failure  of  record  to  show  the  le- 
gality of;  proof  as  to  the  election 
and  its  results;  authority  of  coun- 
cil to  order  an  election;  presump- 
tion of  regularity;  sufficiency  of 
affidavit,  where  the  charge  is 
keeping  a  place  where  liquor  is 
sold;  first  and  second  ofCense  and 
sentence.    185. 

Lis  Pendens— 

Appeal  of  pending  actions  not 
affected  by  new  legislation.     650. 

To  compel  levy  of  execution  wiU 
not  lie  where  there  is  ap  adequate 
remedy  at  law.    57. 

Will  not  be  granted  where 
there  exists  a  legal  right  to  relief. 
103. 

A  mandatory  Injunction  Is  in 
effect  a  mandamus.     103. 

Market    Honse    Ckmunission- 


The  section  of  the  Municipal 
Code  continuing  the  appointment 
of.  In  the  city  of  Cleveland  is  in- 
valid.   89. 

Master  and  Senrant— 

Latter  is  bound  to  know  the 
dangers  of  the  place  in  which  he 
Is  at  work,  when;  burden  of  proof 
as  to  contributory  negligence; 
presumption  of  negligence  arises, 
when.    497. 

Where  the  procuring  cause  of 
injury  to  a  servant  Is  uncertain, 
It  is  not  error  to  direct  a  verdict 
for  the  master.     407. 

Mayors — 

The  provisions  of  Section  6529 
of  the  Justices'  Code  do  not  ap- 
ply to  the  mayors'  courts  In  crim- 
inal proceedings.     183. 

Plea  of  guilty  before,  consti- 
tutes a  waiver  of  a  Jury  trial; 
distinction  between  Jurisdiction 
of  a  mayor  and  a  magistrate.  245. 


Mechanic's 

See  Liens. 

Medical  Attendance- 
Attendance  upon  a  patient  at 
the  office  of  the  physician  is  suffi- 
cient to  constitute.    471. 

Monopoly — 

Constructions  of  Sections  3454 
and  3471-1,  relating  to  telephone 
franchises,  which  would  create 
monopoly  and  render  these  sec- 
tions  unconstitutional.     411. 

Mortgage — 

Reformation  of;  description  in, 
will  not  be  corrected  to  the  preju- 
dice of  creditors  without  notice. 
30. 

Where  paid  off  by  a  member  of 
the  household  of  the  admin istrs- 
tor  of  the  mortgagee;  the  payer 
under  the  impression  she  was  ob- 
taining security  and  doctrine  of 
subrogation  held  to  apply.     81. 

The  grantee  of  mortgaged  prop- 
erty taken  in  exchange  can  not 
be  held  personally  liable  until  a 
deficiency  arises  after  sale  of 
property.     271. 

Where  based  upon  a  loan  ob- 
tained under  a  scheme  contra  to 
public  policy^  a  suit  to  foreclose 
will  not  be  entertained.    249. 

Mortgage,  Ohattel^ 

The  giving  of,  does  not  make  a 
sale  of  personalty  an  absolute 
sale,  if  title  is  retained  by  the 
seller  until  payment  is  completed. 
229. 

Where  the  testimony  shows 
that  the  sale  was  absolute,  replev- 
in of  the  property  can  not  be  re- 
Jsted  on  the  ground  that  the 
vendor  has  not  made  good  the  in- 
stallments paid,  less  lose  or  dam- 
age from  use  by  the  vendee.    229. 

Motion- 
Where  both  parties  move  for  a 
directed  verdict,  the  verdict  may 
only  be  set  aside,  when.    471. 

Multiplicity  of  Soits— 

A  court  of  equity  will  not  in- 
tervene to  prevent,  unless  a  prob- 
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ability  of  a  mnlUplicity  of  salts 
Is  shown.     37. 

Mnnidpri  Oode— 

See  Constitutional  Laws  and 
Statutes  Considered. 

Mnnidiial  CkvponlioiiB— 

Jurisdiction  of  council  to  grant 
street  railway  rigbts;  consents  of 
abutting  property  owners.    393. 

Biay  adopt  ordinance  forbidding 
storage  or  transportation  of  nitro- 
glycerine within  municipal  limits. 
616. 

Appropriation  by,  of  property 
for  extension  of  street  against  the 
will  of  the  owner;  necessity  of 
passing  preliminary  resolution 
and  to  give  notice  to  the  owner. 
332. 

Contracts  by,  for  municipal  im- 
provements; when  clerk's  certiil- 
cate  is  required  under  the  Bums 
Law.    387. 

Authority  of  council  to  order 
an  election  under  the  Beal  Law. 
}86. 

Empowered  to  impose  a  grad- 
uated license  upon  vehicles  using 
the  streets.    217. 

Bilateral  agreements  by,  with- 
in the  inhibition  of  the  Bums 
Law),  although  not  enforceable.   1. 

Mntoal  Benefit  Societies^ 

See  Insurance,  Life. 

Negligence — 

A  presumption  of,  does  not 
arise  under  a  petition  which  al- 
leges that  the  plaintiff  was  in- 
jured while  walking  on  a  side- 
walk which  was  out  of  repair. 
614. 

One  injured  on  a  defective  side- 
walk must  show  that  ordinary 
care  was  exercised  to  avoid  the 
injury.     614. 

On  the  part  of  a  landlord  in 
permitting  on  demised  premises 
a  dangerous  condition  to  exist, 
due  to  inherent  defect  in  original 
construction.     44. 

Of  county  commissioners  for 
injury  resulting  from  failure  to 
keep  county  bridge  in  repair.    97t 

In  ejecting  a  passenger  from  a 
railway  train  between  stations  in 


the  nl8^  time  resulting  In  his 
injury.    137. 

In  the  operation  of  machinery 
by  a  minor;  evidence  as  to  ex- 
perience reqnired  to  safely  oper- 
ata    233. 

Of  passenger  In  alighting  from 
a  street  car,  or  of  the  conductor 
in  starting  the  car.    254. 

Questicms  of,  where  cattle 
strayed  upon  a  railroad  track, 
causing  a  wreck  and  the  death  of 
an  engineer.     669. 

Evidence  that  the  defendant 
was  negligent  in  a  manner  other 
than  that  alleged  in  tlie  petition. 
Incompetent  407. 

Where  the  procuring  cause  Is 
uncertain,  it  can  not  be  assumed, 
and  it  is  not  error  to  direct  a 
verdict  for  the  defendant    407. 

iln  permSttinc;  a  live  electric 
wire  to  fall  Into  the  street;  de- 
gree of  care  required  of  children 
a  question  for  the  jury.    321. 

Presumption  of,  arises  when,  as 
to  an  employe  at  work  in  a  dan- 
gerous place;  burden  of  proof  as 
to.  contributory  negligence.     497. 

No  presumption  ot,  from  the 
mere  happening  of  the  aoddent 
482. 

What  the  petition  must  disclose 
which  bases  a  claim  for  damages 
upon  unsafe  appliances  furnished 
to  an  envploye  who  was  injured. 
482. 

Where  a  section  hand  on  an  in- 
terurban  railway  was  injured  in 
an  attempt  to  adjust  the  trolley 
pole  on  a  rapidly  moving  car.  359. 

New  Trial- 
Will  not  be  granted  for  the  pur- 
pose of  admitting  eyidence  as  to 
the  use  of  intoxicants  and  drugs 
by  a  defendant  convicted  of  rob- 
bery,  when.     200. 

Nitro-Olycerine — 

Ordinance  prohibiting  storage 
or  transportation  of,  within  muni- 
cipal limits  authorized  by  statute; 
reasonable  penalty  for  violation 
of.    516. 

Notice- 
Where  there  is  a  privilege  d 
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^newal  of  a  lease  upon  six 
months'  notice,  failure  to  give 
the  notice  avoids  the  privilege. 
112. 

Reasonableness  of  rule  of  ex- 
press company  as  to  notice  of  loes 
of  package  In  transit  is  one  for 
the  jury.    563. 

As  a  condition  precedent  to  a 
municipal  grant  to  a  street  rail- 
way.    583. 

Nuisance — 

Where  arising  from  the  oper- 
ation of  railway  terminals  in 
proximity  to  residence  property. 
Is  damnum  absque  injuria,  when. 
565. 

When  on  demised  premises; 
owner  liable  for,  when;  liable  un- 
der an  agreement  to  keep  prem- 
ises in  repair,  when;  building  ap- 
purtenant to  main  building  de- 
mised; owner  liable  to  one  right- 
fully on  the  premises,  when.    44. 

Office  and  Officers- 
Contest  of  election  for  a  town- 
ship office.    119. 

Compensation  for  public  officers 
where  not  specifically  pit>vided  for 
by  statute  can  not  be  collected 
from  the  county.    145. 

Judicial  power  Is  not  conferred 
where  a  city  auditor  and  chief  of 
police  are  authorized  to  determine 
the  class  to  which  vehicles  belong 
which  are  sui>Ject  to  a  license  fee. 
217. 

County  officers  may  be  protected 
by  proceedings  in  error,  although 
not  parties  to  the  suit,  when.  209. 
Superlntendency  of  county  chil- 
dren's home  an  employment,  and 
not  a  public  office.     292. 


Oil  and 

Lease  of  lands  for  the  produc- 
tion of;  term  of  lease,  oil  being 
still  found  in  paying  quantities. 
126. 

Duration    of   lease;    failure   to 
drill  well  within  prescribed  time 
or  pay  the  rental  when  due  works, 
a  forfeiture.     266. 

Ordinancen^ 

Introduction   of   a  second   sub- 


ject in  second  section  does  not 
render  the  first  section  invalid, 
when.    84. 

Relating  to  the  speed  of  auto- 
mobiles, the  carrying  of  lamps, 
etc.;  reasonableness  of  a  limit  to 
seven  miles  an  hour;  not  discrim- 
inating as  between  difterent 
classes  of  vehicles,  when;  may 
prescribe  different  rates  of  speed 
for  different  parts  of  the  munici- 
pality.    84. 

Uncertainty  as  to  boundary  of 
district  to  which  ordinance  ap- 
plies.    84. 

Part  of,  may  be  invalid  without 
invalidating  the  remainder.     217. 

Subject  of,  as  expressed  in  the 
title;  not  a  violation  of  Section 
1694,  where  provision  is  made  for 
the  repeal  of  a  portion  of  one 
ordinance,  the  revival  of  a  portion 
of  another,  and  the  amendment 
of  a  third.     461. 

Prohibiting  the  storage  or 
transportation  of  nitro-glycerine 
within  municipal  limits  author- 
ized by  statute;  reasonable  penal- 
ty for  violation  of.     516. 

Parol— 

Agreement  contemporaneous 
with  execution  of  lease  admiis- 
slble,  when.    344. 


Several  parties  may  maintain 
a  joint  action  under  a  policy  of 
fire  insurance,  when.    509. 

County  officers  who  are  not  par- 
ties may  be  protected  by  proceed- 
ings in  error  where  they  will  be 
affected  by  the  order  made,  al- 
though no  sufbstantial  right  of 
the  parties  filing  the  petition  In 
error  is  affected.    209. 

Partition- 
Proceedings  for,  prematurely 
brought  where  there  was  a  provi- 
sion in  the  will  postponing  a  di- 
vision of  the  estate;  but  jurisdic- 
tion attaches  under  a  prayer  for 
an  accounting  and  other  equitable 
relief,  and  having  once  attached 
is  retained  for  all  purposes.  600. 
A  debtor  heir  who  makes  claim 
on  distribution,  is  required  to  ac- 
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count  to  the  estate  for  the  debt 
which  he  owes,  and  the  amount 
he  is  to  receive  will  depend  upon 
the  accounting.    74. 

Passenger — 

Can  recover  for  injury  from 
stepping  through  a  cattle-guard, 
where  unlawfully  ejected  from  a 
train  between  stations  in  the 
night  time.    137. 

Penalty— 

A  fine  of  1100  for  first  violation 
of  an  ordinance  prohibiting  the 
storage  or  transportation  of  nitro- 
glycerine within  municipal  limits 
is  not  excessive.    616. 

Perjury- 
Difficulty  in  securing  conviction 
of,  based  upon  a  false  affidavit  of 
bias  and  prejudice  should  not 
change  the  construction  given  to 
Section  550.    621. 

Physician— 

May»  give  hds  opinion  as  to 
whether  or  not  an  injury  is  per- 
manent, when.    321. 

Plea  of  Onilty— 

Before  a  mayor  in  a  misdemean- 
or case  is  a  waiver  of  Jury  trial. 
245. 

Where  entered  before  a  mayor 
in  a  misdemeanor  case  is  to  be 
given  the  same  effect  as  in  courts 
of  higher  Jurisdiction.     246. 

Pleading — 

Where  there  is  a  failure  in  the 
reply  to  deny  averment  of  answer, 
denial  can  not  be  assumed.     563. 

Failure  to  aver  in  a  suit  for 
services  that  the  defendant  agreed 
to  pay  what  the  services  were 
reasonably  worth  is  not  ground 
for  reversal,  when.     675. 

Averments  of  cross-petition  as 
to  guaranties  good  for  the  pur- 
pose of  letting  in  proof  as  to 
special    damages   sustained.     258. 

Where  a  contract  is  in  violation 
of  public  morality,  it  is  not  ne- 
cessary that  the  objection  be 
pleaded.     252. 

Sufficiency  of,  iti  proceedings 
before  a  magistrate.    818. 


A  cause  of  action  for  damages 
is  stated  when  an  omitted  alle- 
gation frmn  the  petition  is  sup- 
plied by  the  answer.    348. 

Variance  between  petition  and 
proof;  refusal  of  leave  to  file  an 
amended  petition  not  error,  when. 
653. 

Failure  to  amend  a  pleading 
upon  order  of  court  is  ground  for 
dismissal.     482. 

Petition  demurrable  for  want  of 
certain  averments,  when;  aver- 
ment as  to  proximate  cause  insuf- 
ficient   482. 

Poundage — 

The  provision  for,  in  Section 
1230b  to  sherilfs  in  certain  coun- 
ties unconstitutional.     33. 

To  sheriffs  must  be  taxed  under 
Section  1230.     33. 


For  summons  not  a  part  of  the 
record.    242. 

Presnmptionr^* 

Of  negligence  does  not  arise  an- 
der  a  petition  which  alleges  that 
the  plaintiff  was  injured  while 
walking  on  a  sidewalk  which  was 
out  of  repair.    614. 

As  to  negligence,  which  it  is  the 
duty  of  an  administrator  suing 
for  damages  to  rebut,  arises, 
when.  497. 

Of  regularity  in  proceedings 
before  a  JustVce  of  the  peace, 
when.    313. 

Of  regularity  in  the  action  of 
council  in  ordering  a  Beal  Law 
election.    185. 

Of  innocence  obtains  in  favor  of 
one  accused  of  contempt  of  court. 
621. 

That  one  intends  the  natural 
consequences  of  his  acts  can  not 
be  extended  to  Justify  the  instruc- 
tion of  a  Jury  in  a  second  de- 
gree murder  case,  that  the  defend- 
^t  intended  to  kill  the  deceased 
because  he  purposely  inflicted  the 
fatal  blow.     656. 

Principal  and  Agent— 

See  Agency. 
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and  Surety- 
Surety  on  a  note  can  not  Inter- 
pose tlie  defense  of  an  additional 
liaJi)ilit7  of  tlie  principal  growing 
out  of  a  prior  fraudulent  trans- 
action.   304. 

Privilege- 
It  is  not  an  abuse  of,  for  an  at- 
torney to  state  to  the  jury  what 
he  expects  to  prove  where  a  fail- 
ure so  to  do  results  from  a  hold- 
ing that  the  testimony  is  incompe- 
tent.   437. 

Probate  Court— 

Without  jurisdiction,  in  a  pro- 
ceeding by  a  municipality  to 
appropriate  land,  to  determine 
whether  the  preliminary  resolu- 
tion was  passed.    332. 

Fees  allowed  to  judge  of.    145. 

Jurisdiction  of,  in  the  matter 
of  granting  franchises  to  tele- 
phone companies.    411. 

Deputy  clerk  of,  is  without  au- 
thority to  receive  the  election  of 
a  widow.    435. 

Proceedings  in  Aid  of  Ezecu- 
tion — 

Finding  by  a  justice  of  the 
peace  of  the  amount  of  the  in- 
debtedness due  from  the  debtor 
of  a  judgment  debtor  is  not  a  de- 
nial of  the  right  of  trial  by  jury 
on  that  question.    70. 

Promissory  Notes — 

Good  faith  of  a  purchaser  of, 
from  a  guardian  not  material, 
where  the  sale  was  unauthorized; 
ineffectual  ratification  of  the  sale 
by  probate  court;  bondsmen  of 
guardian  liable.    669. 

Statute  of  limitations  does  not 
bar  a  claim  on  a  note  as  si^ch, 
when.    74. 

A  contention  as  to  the  right  to 
recover  on,  does  not  raise  a  ques- 
tion of  jurisdiction,  but  of  title. 
74. 

A  note  evidencing  an  advance- 
ment by  an  ancestor  to  an  heir  is 
not  a  part  of  the  estate  of  the  an- 
cestor, but  the  heir  must  account 
to  the  estate  therefor.     74. 


Proximate  Cause— 

Where  uncertain,  can  not  be 
presumed.    407.  « 

Publio  Library— 

A  muniicipal  council  can  not 
enter  into  an  agreement  (with 
Mr.  Carnegie)  with  reference  to 
the  establishing  of,  except  by  fol- 
lowing the  provisions  of  the 
Burns  Law.    1. 

Pnblio  Policy- 

Transaction  in  obtaining  a  loan 
against;  mortgage  based  upon 
loan  not  enforceable;  del^entures 
of  the  nature  of  a  scheme  of 
chance.     249. 

Contracts  in  violation  of;  where 
contra  bonos  mores  the  objection 
need  not  be  pleaded;  duty  of  the 
courts  in  connection  therewith. 
252. 

Publioation — 

Requirement  as  to,  of  resolu- 
tions or  ordinances  relating  to 
changes  in  a  street  railway  route 
not  applicable  to  an  extension  of 
a  route.     461. 

Quo  Warranto — 

Is  the  proper  remedy  for  con- 
testing a  township  election.    119. 

Bailwaysr-- 

Nuisance  from  the  operation  of 
terminals  in  proximity  to  resi- 
dence property  is  damnum  absque 
injuria,  when.     565. 

Right  of  way  of  subject  to  emi- 
nent domain;  street  use  and  rail- 
road use  of  the  same  land;  new 
servitudes;  use  by  street  railway 
an  ordinary  use;  compensation; 
steam  and  street  railway  cross- 
ings at  grade.    583. 

Liability  of,  for  ejection  of  pas- 
senger from  train  between  sta- 
tions in  the  night,  where  passen- 
ger was  injured  by  stepping 
through  a  cattle-guard.  137. 

Adverse  possession  of  ease- 
ment; common  user,  mixed  pos- 
session, and  the  necessities  of  the 
company  with  reference  thereto. 
194. 

Engineer    injured   in   a   wreck 
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cauaed  by  cattl«  straying  upon 
the  track  not  chargeable  with  con- 
tributory negligence,  when.  669. 
A  law  may  apply  to  railroads 
only,  and  to  a  particular  class  of 
railroad  employes,  without  being 
unconstitutional  for  lack  of  uni- 
formity or  for  denying  equal  pro- 
tection of  the  laws  to  alL    6. 

SailwajB,  Intenirbaii— 

The  laying  of  a  switch  in  the 
highway  constitutes  an  additional 
burden;  silence  of  the  landowner 
as  to  the  laying  of  the  track  not 
consent  to  the  laying  of  a 
switch ;  constitutional  protection 
of  the  landowner;  limitation  of 
time  for  completion  of  the  road. 
298. 

Batiflcation— 

Ineftectual  ratification  by  pro- 
bate court  of  an  unauthorized  sale 
by  guardian  of  promissory  notes 
bek>nging  to  estate  of  his  ward. 
669. 

Secommendatioii  of  Mercy — 

It  is  the  duty  of  the  court,  in 
a  criminal  case  to  instruct  the 
jury  as  to  the  effect  of,  but  where 
the  instruction  is  not  requested 
it  is  not  prejudicial  error  to  omit 
it.     647. 

Becord— 

Failure  of,  to  show  that  a  legal 
election  was  held  under  the  Beal 
Law.    185. 

Precipe  for  summons  not  a 
part  of,  when.    242. 

Reformation  of  Instroments — 

A  mortgage  will  not  be  re- 
formed to  the  prejudice  of  credi- 
tors without  notice.    30. 

Remedy— 

What  was  held  to  constitute  an 
adequate  remedy  at  law  in  the 
case    under   consideration.     57. 

Of  a  corporation  which  h^  is- 
sued full  paid  up  stock  in  ex- 
change for  property  of  inade- 
quate value.    540. 

Of  a  landowner  where  a  muni- 
cipal corporation  institutes  pro- 
ceedings for  appropriation  in  the 


probate  court  without  passing  the 
necessary  preliminary  resolution 
or  giving  notice.    332. 

Replevin— 

Where  the  testimony  establishes 
that  a  sade  of  personalty  was  ab- 
solute, replevin  of  the  property 
can  not  be  resisted  on  the  ground 
that  the  vendor  has  not  made 
good  the  installments  paid,  less 
loss  or  damage  from  its  use  by 
the  vendee.    229. 

Repnifnancy— 

Between  two  items  of  will,  held 
not  to  exist  in  the  case  considered. 
545. 

Res  Ipsa  Loquitor-— 

Maxim  of,  applies  where  a 
live  electric  wire  falls  into  the 
street  and  one  using  the  street  is 
injured  thereby.     321. 

Res  Judicata— 

Action  for  recovery  of  rent  not 
barred  by  previous  action  for  re- 
covery of  possession  and  for 
mesne  profits.    54. 

Revivor— 

Can  be  had  on  cross-petition  as 
well  as  by  an  original  action, 
when.    30. 

Roads^ 

The  laying  of  an  Interurban 
switch  in  the  highway  an  addi- 
tional burden  for  which  the  land- 
owner is  entitled  to  compensation. 
298. 

Elasement  for  a  private  road  is 
acquired  by  one  who  uses  a  well 
defined  track  across  the  land  of 
another  to  his  own  otherwise  in- 
accessible, where  such  use  has 
been  adverse  and  continuous  for 
more  than  twenty-one  years.    63. 

Way  of  necessity,  extinguished 
by  a  union  of  seizin,  not  revived 
by  severance,  but  a  new  way  is 
granted  by  implication  if  the  ne- 
cessity continues.     63. 

Establishment  of,  by  county; 
report  of  reviewers;  commission- 
ers not  required  to  proceed  de 
novo  thereafter;  order  as  to  pay- 
ment of  damages  and  costs  com- 
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piled  with,  when;   how  payment 
shouki  be  made.    505. 

Boyal  Arcanum- 
Is  one  of  the  fraternal  orders 
which  are  exempt  from  the  Insur- 
ance lews  of  the  state.    471. 

Bule  of  Court' 

Testing  the  validity  of,  not  con- 
tempt* when;  a  statute  can  not 
he  modified  by.    621. 

SchoolB — 

Legislative  d^ignatlon  of  the 
Toledo  University;  loose  use  of 
the  word  "university";  Section 
217  of  the  new  school  code.    103. 

The  provision  in  the  new  school 
code  legalizing  special  school  dis- 
tricts is  unconstitutional.     175. 

Limits  of  legislative  power  to 
change  control  of  schools  and  uni- 
versities founded  by  private  don- 
ors; definition  of  "university"; 
boards  of  education.     277. 

Sentence — 

For  first  and  second  offenses 
under  the  Beal  Law;  where  ex- 
cessive, the  case  will  be  remand- 
ed for  proper  pentence  only.   185. 

Sheriff— 

Section  12306,  relating  to  the 
poundage  of,  is  unconstitutional 
for  lack  of  uniformity.    33. 

Sidewalks- 
Injury  from  defect  in;   contri- 
butory negligence.    614. 

Specific  Performance — 

A  court  of  equity  will  not  grant 
a  decree  of,  where  continuous  su- 
pervision will  be  necessary  to  ren- 
der the  order  effective.    179. 

Not  the  proper  remedy  to  com- 
pel a  street  or  interurban  railway 
company  to  comply  with  the  con- 
ditions of  Its  franchise.    179. 

Statutes  Considered- 
Section  3631-11,  exempting  cer- 
tain fraternal  orders  from  the  in- 
surance laws  of  the  state.    471. 

Section  6953;  ordinance  forbid- 
ding transportation  of  nltro-gly- 
cerlne  not  Inconsistent  with.   516. 


Section  5005,  relating  to  Joint 
HCtions.    509. 

Section  7019,  relating  to  the 
crime  of  incest.     529. 

Section  1536  (205  M.  C),  known 
as  the  Burns  Law.    1. 

Section  3365-22,  known  as  the 
fellow-servant  law.    6. 

Section  7350,  relating  to  new 
trial  for  newly  discovered  evi- 
dence.    200. 

SecUons  5165,  6421  and  6425, 
relating  to  the  impannellng  of 
juries.     209. 

Sections  3437,  3439  and  2502, 
relating  to  street  railway  grants. 
5S3. 

Section  2827,  relating  to  deed 
for  property  sold  at  tax  sale.   604. 

Section  1694,  relating  to  the 
subject-matter  of  an  ordinance  as 
expressed  in  its  title.     461. 

Section  1636-185,  relating  to  the 
period,  which  4Ertreet  railway, 
grants  may  cover.    461. 

Section  12305,  relating  to  sher- 
iff's poundage.    33. 

Section  4155-2  et  aeq,  known  as 
the  conditional  sales  law.     229. 

Section  5964,  relating  to  elec- 
tion of  widow.    435. 

Section  1536-205  of  the  Munici- 
pal Code,  known  as  the  Bums 
Law.     387. 

Sections  3454,  3461  and  3471-1, 
relating  to  telephone  franchises 
granted  by  the  probate  court.  411. 

Section  216  of  the  Municipal 
Code,  relating  to  market  house 
commissioners.     89. 

Section  6451,  relating  to  jury 
fees  in  condemnation  cases.     270. 

Section  1694,  limiting  an  ordi- 
nance   to  one  subject.    84. 

Section  5200,  relating  to  form  of 
verdict.     675. 

Section  6565,  relating  to  bills 
of  exceptions  covering  proceed- 
ings before  a  justice  of  the  peace. 
313. 

Section    6529    of   the   Justices' 

Code.    183. 

The  provisions  of  the  new 
school  code  relating  to  special 
school  districts.    175. 

Sections  148c  and  148(2,  relat- 
ing to  foreign  corporations.     161. 
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Section  5521,  relating  to  at- 
tachment.    161. 

Section  43640,  et  seq,  known  as 
the  Beal  Law.    186. 

Section  6354,  relating  to  records 
and  the  modification  of  judg- 
ments.   242. 

Section  4162,  relating  to  de- 
scent of  property.    130. 

Section  29&6-13,  known  as  the 
Australian  ballot  law.     119. 

Section  719,  relating  to  fees 
to  probate  judges.    146. 

Section  647,  not  applicable  as 
to  fees  to  probate  Judges  in  cer- 
tain matters.    146. 

Section  660,  relating  to  disqual- 
ification of  judges.    621. 

Section  5641,  relating  to  charges 
of  contempt  of  court.    621. 

Section  6835,  relating  to  break- 
ing into  Inhabited  dwelling 
bouse  in  the  night  time.    647. 

Section  Ejp.14,  relating  to  the 
filing  of  an  amended  petition. 
663. 

The  amendatory  act  of  March 
25,  1902,  relating  to  appeal.     650. 

Section  4105,  as  amended,  trans- 
ferring the  control  of  a  certain 
school.    277. 

Section  4102,  giving  a  defini- 
tion of  the  iRTOrd  "university." 
277. 

Section  930,  relating  to  county 
children's  homes.     292. 

Section  217  of  the  new  school 
code.     103. 

Section  4105,  R.  S.    103. 

Sections  845  and  6134  construed 
with  reference  to  the  right  to 
bring  an  action  against  county 
commissioners  in  their  official 
capacity  for  wrongful  death  due 
to  failure  to  keep  county  bridge 
in  repair.     97. 

Section  1636-136,  relating  to  the 
giving  notice  to  owner  by  munici- 
pal corporation  desirous  of  ap- 
propriating land.    332. 

Stookholders — 

Standing  of  a  stockholder  who 
has  received  full  paid  up  stock 
in  exchange  for  property  of  in- 
adequate value.     540. 

Street- 
Duty  of  company  toward  per- 


sons using  the  street,  where  s  llTe 
electric  wire  has  fallen  into  the 
street.     321. 

Established  grade  of;  Improve- 
ment of  street  to  a  reasonable 
grade.    459. 

Assessment  for  the  improve- 
ment of;  where  made  according 
to  benefits,  regard  should  be  had 
for  the  depth  of  the  lots  and  the 
relative  value  of  each  after  the 
improvement   is   made.     679. 

Establishment  of,  upon  land 
owned  by  a  railway  company,  but 
not  used  for  railway  purposes, 
wholly  extinguishes  the  railway 
company's  title  therein.     583. 

Apportionment  of  assessment 
for  Improvement  of;  unauthorized 
certification  of  assessment.     318. 

Street  Bailways— 

Action  of  council  in  granting 
a  franchise  to  a  street  railway 
which  crosses  a  sttom  railway  at 
grade  is  not  subject  to  judlclcd 
review,  when.     583. 

Interurbans  may  acquire  the 
right  from  the  local  authorities  to 
construct  extensions  or  branches. 
683. 

An  interurban,  rightfully  occu- 
pying a  street,  can  not  be  enjoined 
from  crossing  a  steam  railroad 
at  grade,  where  the  street  will 
not  thereby  be  subjected  to  other 
than  its  ordinary  uses.     583. 

An  extension  of  an  Interurban, 
into  or  through  a  municipality  is 
an  original  line.    583. 

In  a  case  of  conflict  as  to  muni- 
cipal lines  or  extensions,  the  gen- 
eral provisions  of  Section  3437 
et  aeq.  must  yield  to  the  specific 
provisions  of  Section  2605  et  aeq, 
583. 

The  amendments  to  Sections 
3437  and  3439  and  2502,  relating 
to  grants  to  street  railways,  are 
unconstitutional.     583. 

Action  for  specific  performance 
not  the  proper  remedy  to  compel 
company  to  comply  with  condi- 
tions of  franchise.    179. 

Negligence  as  between  passen- 
ger and  conductor  where  the  pas- 
senger was  injured  in  alighting. 
254. 
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Consents  of  abutting  owners  to 
construction  of  new  road  as  dis- 
tinguished from  extension  of  old 
road;  to  wliom  consent  inures; 
consent  of  vendee,  by  guardian, 
by  agent;  presumption  of  agency; 
consents  do  not  become  functus 
officio,  when;  Jurisdiction  of  ooon- 
cil.    393. 

A  section  hand  who  was  injured 
while  attempting  to  adjust  a  trol- 
ley pole  on  the  car  upon  which  he 
was  riding,  held  not  to  have  been 
a  volunteer.    359. 

Rights  of  holder  of  a  policy  of 

Validity  of  grant  by  county 
commissioners  not  affected  by 
subsequent  annexation  of  the  ter- 
ritory to  a  municipality;  exten- 
sion of  route  may  be  at  right 
argles  to  the  original  route;  mo- 
tive power  named  in  the  original 
grant  and  the  grant  for  the  exten- 
sion; period  covered  by  grant  for 
extension;  extension  of  route  and 
extension  of  track  of  old  road  dis- 
tinguished.   461. 


Of  one  di£Pcharging  a  mortgage 
debt  when  the  payment  is  made 
to  administrator  of  the  mort- 
gagee.    81. 

Sureties-- 

Recourse  of  sureties  on  bond 
of  guardian  against  purchaser  of 
notes  from  guardian,  where  the 
sale  was  made  without  authority. 
569. 

Talesmen — 

Jurors  whose  names  are  drawn 
from  the  wheel  are  talesmen  with- 
in the  meaning  of  Section  6425. 
209. 

Taxation- 
Section  1536-933  does  not  re- 
peal that  part  of  Section  4105  pro- 
viding for  the  levy  of  taxes  for 
the  support  of  municipal  univer- 
sities.    103. 

Direct  inheritance  tax  law  not 
unconstitutional  by  reason  of  the 
provision  as  to  appraisement  with- 
out notice;  application  of  the  law 
to  estates  held  in  trust  at  the  time 
of  Its  enactment.    337. 


Tftx  Salee-^ 

Regularity  of  proceedings  must 
be  shown  to  establish  title  under; 
auditor's  deed  not  prima  facie 
evidence  of  valid/  title,  unless; 
statute  of  limitations  runs  against 
the  purchaser  from  the  date  he 
was  entitled  to  receive  a  deed. 
604. 

Telephone  Companies- 
Probate  court  can  grant  fran- 
chise to,  only  by  the  exercise  of 
Judicial  power  applied  to  orderly 
and  well  defined  issues;  other- 
wise the  grant  is  legislative  and 
void;  companies  claiming  the 
right  of  eminent  domain  must 
compliy  with  all  the  requirements 
of  the  statutes  as  to  organization; 
overhead  construction;  monopoly. 
411. 

Tlm»— 

Within  which  a  petition  in  er- 
ror must  be  filed  to  the  withdraw- 
al of  the  evidence  from  the  Jury 
and  dismissal  of  the  cause.    366. 

Titie—     • 

To  land  sold  at  delinquent  tax 
sale;  statute  of  limitations  runs 
against  the  purchaser  from  the 
date  he  is  entitled,  tb  receive  a 
deed;  auditor's  deed  not  prima 
facie  evience  of  valid  title;  regu- 
larity of  proceedings  must  be 
shown.    604. 

When  acquired  to  a  railroad 
right  of  way  by  adverse  posses- 
sion.    194. 

Is  acquired  by  an  abutting 
grantee  to  railroad  right  of  way 
by  continuous,  hostile  and  adverse 
possession  for  twenty-one  years. 
194. 

If  retained  by  the  vendor  of 
personalty  until  payment  has 
been  completed,  the  sale  is  a  con- 
ditional sale,  notwithstanding  the 
giving  of  a  chattel  mortgage.   229. 

Question  as  to,  depending  upon 
adverse  possession  or  abandon- 
ment are  triable  to  a  Jury,  and  in 
an  injunction  proceeding  appeal 
only  to  the  grace  of  a  court  of 
equity.    37. 
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Tort- 
Action  for,   will   not  lie  after 
Batiefaction  of  a  judgment  in  to- 
Bumpsit    304. 


Between  petition  and  proof  as 
to  whether  the  car  had  come  to  a 
atop  when  plaintiif  attempted  to 
alight.    254. 


Owner  of  goods  fraudulently 
taken  from  his  poesession  may 
eleot  to  sue  for  damages  for  tres- 
pass.   304. 

Trial- 
Change  of  judge  during;   in  a 
trial  for  felony  constitutes  revers- 
ible error.    113. 

Where  both  parties  to  a  suit 
move  for  a  directed  yerdlot,  and 
the  one  whose  motion  is  overruled 
merely  excepts  thereto,  the  ver- 
dict should  not  be  set  aside  unless 
clearly  against  the  weight  of  the 
evidence.    47L 

Ttnsts— 

Interpretation  d  a  trust  created 
by  a  will;  equity  will  not  termin- 
ate such  a  trust,  when.    545. 

Property  held  in»  by  provision 
made  in  a  will  beconies  subject  to 
an  inheritance  tax  law,  which  has 
been  enacted  during  -continuance 
of  the  trust    337. 


Ullra 

The  rule  rigorously  rejecting  a 
insurance  issued  by  a  constituent 
company  and  containing  an  ultra 
vires  feature.    348. 

University — 

Loose  use  of  the  word  in  legis- 
lation and  elsewhere;  manifest 
intention  of  the  Legislature,  rath- 
er than  technical  meaning  of  the 
word,  should  be  adopted.    103. 

Usage— 

Without  weight  in  the  matter 
of  allowance  of  fees  to  public  of- 
ficers.   145. 

Variance — 

Between  petition  and  proof;  not 
error  to  refuse  leave  to  file  an 
amended  petition  which  substan- 
tially changes  th$  plaintiff's 
claim.    653. 

Is  too  slight  to  prejudice  the 
defendant,  when.    254. 


Vendor  and 

Lien  of  the  vendor  not  enforea* 
able  in  an  action  In  equity  after 
six  years,  when.    168. 

The  execution  of  a  chattel  mort- 
gage by  the  vendee  does  not  make 
the  transaction  an  absolute  sale, 
if  the  vendor  retains  title  until 
payment  is  completed.     229. 

Vendee  is  bound  by  consent  of 
vendor  to  the  building  of  a  street 
railway  in  front  of  the  property, 
when  vendee  has  knowledge  of  the 
consent,  and  does  not  revoke  it 
393. 

•  Right  to  consent  to  the  con- 
struction of  a  street  railway  vests 
in  the  vendee,  when.    393. 

Agency  of  vendee  with  refer- 
ence to  the  acquiring  ol  a  me- 
chanic's lien  on  the  property. 
577. 

Venue — 

A  motion  for  a  change  of,  un- 
der Section  6529  and  the  evidence 
thereunder  must,  on  review,  dis- 
close a  ground  for  the  change. 
183. 

Verdict- 
Motions  by  both  parties  to  dl- 
rect;  can  only  be  set  aside,  when. 
471. 

Assessing  inadequate  damages. 
619. 

To  direct  in  favor  of  the  de- 
fendant is  not  error,  where  the 
procuring  cause  of  a  servant's  in- 
jury is  uncertain.    407. 

For  a  jury  to  set  forth  in  their 
verdict  the  conduct  from  which 
an  agreement  to  pay  is  implied, 
would  be  to  present  the  evidence 
and  in  violation  of  the  statute. 
675. 

Vested  Bights — 

Not  conferred  by  a  statute 
which  merely  prescribes  a  method 
by  which  such  a  right  may  be 
obtained ;  competent  for  the  Legis- 
lature to  raise  the  conditions  for 
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obtaining  the  right,  both  as  to 
those  who  were  and  those  who 
were  not  theretofore  competent  to 
acquire  it.      55. 

Volunteer^ 

A  section  hand  on  an  interur- 
ban  railway,  who  is  injured  in 
attempting  to  preserve  the  com- 
pany's property  by  adjusting  the 
trolley  pole  on  a  rapidly  moving 
car,  is  not  a  mere  volunteer.    3B9. 

One  discharging  a  mortgage 
debt  of  another  is  not  a  volun- 
teer, when.     81. 

Warranty — 

Representations  made  in  good 
faith  but  without  knowledge  of 
the  facts  is  in  the  nature  of  a 
warranty.    304. 

Widow — 

Election  of;  cancellation  of  elec- 
tion of.    435. 

Wills— 

A  provision  in  a  will  embody- 
ing the  advice  of  the  testator  that 
a  division  of  his  estate  be  post- 
poned for  two  years  after  (the 
death  of  his  wife  is  a  valid  pro- 
vision, and  a  suit  for  partition 
brought  before  the  expiration  of 
the  two  years  is  prematurely 
brought.     600. 

Construction  of,  where  a  trust 
was  created;  rules  of  interpreta- 
tion; when  eiOLuity  continues  a 
trust;  will  not  terminate  it  at 
the  desire  of  parties  presently  in- 
terested, when;  or  for  want  of 
technical  words  in  its  creation; 
or  for  want  of  a  trustee.     545. 

The  intention   of   the  testator. 


as  expressed  in  the  will,  must  con- 
trol; not  an  intention  independent 
of  that  the  testator  tried  to  ex- 
press.   545. 

Results  of  intestacy  or  of  disin- 
heriting one  in  the  line  of  de- 
scent are  to  be  avoided  if  possible. 
545. 

The  rule  rigorously  rejecting  a 
provision  for  a  remainder  after 
an  absolute  gift  has  been  much 
softened  in  Ohio.     545. 

The  words  "heirs  at  law"  as 
used  in  a  will  mean  heirs  at  law 
at  the  time  of  distribution.    337. 

Application  of  the  rule  as  to 
lands  acquired  after  the  making 
of  a  will.      369. 

Words  and  Phrases — 

It  is  necessary  in  Ohio  as  a  gen- 
eral rule  to  use  the  word  "heirs" 
in  a  deed  to  convey  an  estate  of 
inheritance.    369. 

Meaning  of  the  word  "ends"  as 
used  in  a  contract  for  the  build- 
ing of  an  arch  over  a  driveway. 
473. 

"Usual"  price,  "market"  price, 
and  "fair"  price;  meaning  bf,  dis- 
tinguished.    492. 

The  words  "heirs  at  law"  when 
used  in  a  will  mean  heirs  at  law 
at  the  time  of  the  distribution. 
337. 

Construction  to  be  given  to  the 
word  "terms"  as  used  in  an  oil 
lease.    126. 

"Vehicles"  as  used  in  Section 
1536-100  includes  all  classes  of 
vehicles,  whether  used  for  hire 
or  not.    217. 

The  definition  of  the  word  "uni- 
versity" as  contained  in  Section 
4102,  Revised  Statutes.    277. 
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